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Associate  Justice. 

All  head-notes  were  made  by  the  court.  The  absence  of  opinions 
from  the  cases  occupying  pages  394-733,  is  explained  by  the  note  ap- 
pearing at  this  place  in  volume  88. 
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*This  list  includes  the  Judj^es  in  commission  at  the  date  of  publication.  Many 
cases  herein  reported  were  tried  before  the  predecessors  of  some  of  tl^em,  to  wit : 
Hon.  Marshall  J.  Clarke,  Atlanta  circuit ;  Hon.  Henry  C.  Roney,  Augusta  cir- 
cuit; Hon.  Jambs  S.  Boyxton,  succeeded  by  Hon.  John  J.  Hunt,  Flint  circuit; 
Hon. Charles  L.  Bartlbtt,  Macon  circuit ;  Hon.  Hamilton  MoWhorter,  Northern 
circuit ;  Hon.  Carlton  J.  Wellborn.  Northeastern  circuit ;  Hon.  W.  F.  Jeneins, 
Ocmulgee  circuit ;  Hon.  James  H.  Oubrry,  Fataula  circuit ;  Hon.  W.  M.  Hrnrt, 
Rome  circuit ;  Hon.  Shelby  Attaway,  city  court  of  Cartersville ;  Hod.  Waller  T. 
Turnbull,  city  court  of  ¥ioyd  county. 
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CASES  ARGUED  AND  DECIDED 

IN  THE 

Supreme  Court  of  Qeorg^ia. 

MARCH  TERM,  1894. 


Miller  v.  The  State. 

1.  That  a  fellow-prisoner  in  jail  with  the  accused,  who  was  charged 
with  murder,  asked  him  about  the  killing  and  "  told  him  he  better 
tell  the  truth,  the  white  folks  were  going  to  break  somebody's  neck," 
did  not,  as  matter  of  absolute  law,  render  inadmissible  confessions 
then  and  there  made  in  the  presence  and  hearing  of  fellow-pris- 
oners only,  the  trial  court  ruling  them  prima  facie  competent  and 
in  its  charge  leaving  the  jury  to  determine  whether  they  were  in 
fact  made,  and  instructing  them  properly  upon  their  effect,  on 
condition  that  they  appeared  to  have  been  free  and  voluntary. 

2.  After  charging  the  jury  substantially  in  the  terms  of  the  statute 
as  to  the  prisoner's  statement,  there  was  no  error,  when  charging 
the  law  of  reasonable  doubt  or  upon  other  principles  of  law  appli- 
cable, to  instruct  the  jury  that  they  should  try  the  case  by  the 
evidence,  or  in  failing  to  charge  that  they  should  consider  the 
prisoner's  statement  along  with  the  evidence.  Vaughn  v.  The 
Suae,  88  Ga.  731.  In  the  case  of  Washington  v.  The  State,  87  Oa. 
12,  where  a  recommendation  as  to  the  practice  in  such  cases  was 
made,  the  facts  were  entirely  different  from  those  of  the  case  at 
bar. 

3.  There  was  no  error  requiring  a  new  trial  in  any  of  the  charges 
complained  of,  as  to  admissions,  confessions,  corroboration  of  the 
same,  reasonable  doubt,  the  prisoner's  statement,  and  recent  pos- 
session by  the  accused  of  goods  which  were  in  the  possession  of 
the  deceased  at  the  time  of  the  homicide ;  the  evidence  warranted 
the  verdict,  and  this  court  will  not  overrule  the  discretion  of  the 
trial  judge  in  refusing  to  grant  a  new  trial. 

April  2, 18M.    Argued  at  the  last  term. 

Indictment  for  murder.      Before   Judge   Bartlett. 
Bibb  superior  court.     November  term,  1893. 
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The  evidence  showed,  that  Braswell,  the  murdered 
man,  went  from  his  home  to  town  on  a  Monday  morn- 
ing, and  on  his  way  back  early  in  the  night  bought  a 
sack  of  flour  and  put  it  into  his  wagon.  During  the 
same  day  a  pair  of  spectacles  had  been  given  to  him. 
The  last  time  he  was  seen  alive  was  about  nine  o'clock 
on  Monday  night,  and  about  two  hours  afterwards  his 
wife  and  son,  who  were  at  his  home,  heard  the  noise  of 
the  wagon  being  pulled  in  the  lot.  The  son  went  out 
and  found  his  father  lying  dead  in  the  wagon,  with  gun- 
shot wounds  in  his  head,  and  with  his  throat  cut.  Early 
the  next  morning  defendant  Miller  carried  to  Becky 
Watson's  house  a  sack  of  flour  of  the  same  size  and 
with  the  same  brand  as  that  which  had  been  bought  by 
Braswell,  and  laid  it  across  the  corner  of  a  trunk  sitting 
near  the  door,  where  it  staid  all  that  day.  In  the  even- 
ing he  came  to  the  house  and  shut  the  flour  up  in  a 
trunk.  The  same  evening  a  posse  came  to  the  house 
and  arrested  him.  They  found  the  flour  lying  in  the 
trunk  with  the  brand  down,  and  with  splotches  of  blood 
on  the  side,  apparently  made  where  it  was  caught  hold  of. 
Defendant  was  sitting  tied  in  a  chair,  and  when  he  saw 
them  pull  the  sack  of  flour  out  and  heard  some  one  say,. 
"  Here  is  the  flour,  bring  a  light,"  he  made  a  spring  to- 
wards the  door.  He  was  searched,  and  in  his  pockets 
were  found  a  pair  of  spectacles  which  a  witness  testified^ 
to  the  best  of  his  knowledge  and  belief,  were  the  one& 
he  gave  Braswell.  In  defendant's  pockets  were  found 
also  a  razor  and  some  large  shot  of  the  same  size  as 
those  which  another  witness  testified  he  had  sold  de- 
fendant a  few  days  previously.  At  the  time  these  arti- 
cles were  discovered,  defendant  stated  that  the  flour 
was  Becky  Watson's,  that  she  had  bought  it  and  he  did 
not  know  anything  about  it,  and  that  the  spectacles  were 
her  mother's.  Becky  was  not  in  the  room  at  the  time. 
She  was  called  in,  and  defendant  tried  to  make  her  say 
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they  were  her  mother's  spectacles,  but  she  denied  this, 
and  went  and  got  her  mother's  and  showed  them.  She 
further  said  that  he  brought  the  flour  there  that  morn- 
ing. On  the  way  to  jail  defendant  told  some  of  the  ar- 
resting party  that  he  bought  the  sack  of  flour  from  one 
of  the  Troutman  boys,  who  also  tried  to  sell  him  the 
glasses,  and  failing  to  do  so,  gave  them  to  him.  He 
said  the  Troutman  boys  were  at  the  branch  when  they 
sold  him  the  flour ;  that  they  had  a  gun  and  were  going 
"  possum  hunting."  He  was  asked  what  he  was  doing 
at  the  branch ;  and  replied,  that  he  had  started  to 
Charles  Preston's  house ;  that  he  came  to  the  rise  of  the 
hill  and  saw  there  was  no  light,  returned  to  the  branch, 
and  the  Troutman  boys  were  standing  there ;  that  he 
talked  with  them  a  few  minutes,  turned  and  walked  up 
the  road  50  or  75  yards  and  met  the  wagon  coming 
down  the  hill ;  that  he  stopped  there,  and  directly  a  gun 
fired,  and  he  waited  and  went  back ;  that  he  met  the 
Troutmans  coming  from  the  opposite  side  of  the  branch, 
and  one  of  them  had  a  sack  of  flour  ;  that  he  asked  them 
what  they  had  shot,  and  one  of  them  said,  a  white  man 
came  along  and  he  asked  him  certain  questions,  and  he 
cursed  him  for  nothing  and  he  shot  him ;  that  he,  de- 
fendant, asked  them  if  they  were  going  hunting  with  a 
sack  of  flour,  and  they  told  him  no,  and  wanted  to  know 
if  he  would  buy  it,  offering  it  to  him  for  25  cents,  and 
further  oftering  to  sell  him  some  spectacles  for  a  nickel ; 
and  that  he  paid  25  cents  for  the  flour  but  did  not  want 
to  buy  the  spectacles,  and  they  gave  them  to  him.  He 
did  not  say  anything  about  seeing  the  Troutman  boys 
on  his  way  to  Preston's  house,  but  said  he  saw  them  on 
his  way  back.  Braswell's  son  testified  that  he  staid  by 
the  wagon  containing  the  dead  body  until  the  coroner 
reached  there;  that  there  was  no  flour  in  the  wagon ; 
and  that  the  body  was  not  disturbed  from  the  time  the 
wagon  got  there  until  the  coroner  came.     One  of  the 
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coroner's  jury  testified  that  Brasweirs  right  vest  pocket 
was  turned  wrong  side  out,  and  there  was  a  nickel  on 
the  back  part  of  his  coat  that  had  lodged ;  and  that  was 
all  they  found. 

The  following  is  the  substance  of  the  prisoner's  state- 
ment :  He  knew  nothing  of  the  murder,  and  is  innocent. 
He  promised  old  man  Charles  Preston  to  come  to  his 
house  that  Monday  night,  and  when  within  about  160  or 
176  yards  of  the  house,  saw  two  men  on  the  right  hand 
side  of  the  road  with  a  gun.  They  spoke  to  him  by 
his  name,  and  asked  him  where  he  was  going.  He  told 
them,  and  asked  where  they  were  going,  and  they  re- 
plied, hunting.  He  bade  them  good  night,  and  when 
he  was  within  26  yards  of  Preston's  house  he  saw  no 
light,  did  not  want  to  disturb  him,  and  said  to  himself 
he  would  come  back  next  Tuesday  night.  Returning, 
he  again  saw  the  Troutman  boys  who  had  moved  nearer 
to  the  center  of  the  road.  One  of  them  said  they  were 
waiting  for  somebody  and  wished  they  would  come  on, 
that  they  wanted  to  go  hunting.  Defendant  had  no 
idea  they  were  going  to  murder  anybody,  and  walked 
up  about  100  yards  where  he  met  a  wagon  and  mules 
coming  down  the  hill,  with  a  man  sitting  in  the  wagon, 
his  face  towards  the  back.  Defendant  went  60  yards 
further,  and  heard  a  gun  fire.  He  looked  around  and 
kept  walking,  and  saw  a  light  from  a  match.  Think- 
ing they  had  treed  a  "  coon  or  possum,"  he  returned  to 
see  what  they  had  killed,  and  when  near  the  branch  saw 
them  coming  swiftly  down  the  hill  on  the  other  side. 
He  asked  them  what  they  had  shot ;  they  did  not  an- 
swer, but  asked  him  if  he  did  not  want  to  buy  a  sack  of 
flour.  He  said,  "I  don't  know;  where  is  it?"  They 
said,  *^It  is  side  of  the  fence."  He  said,  "  I  didn't  see 
it."  One  of  them  asked  the  other,  "  Was  not  the  flour 
there  when  he  came  up?  "  and  the  other  replied  "  Yes," 
and  said,  "  If  you  don't  want  to  buy  it,  you  need  not 
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buy  it;  you  can  have  it  for  a  quarter."  Defendant 
bought  it,  and  they  gave  him  a  pair  of  spectacles.  He 
went  to  his  girl's  house  and  put  the  things  on  the  table. 
Called  her  three  times,  and  she  did  not  answer.  He 
left  them  there  and  went  to  town.  The  first  he  heard  of 
Brasweirs  murder  was  early  Tuesday  morning.  About 
midday  he  went  to  this  woman's  house  and  asked  where 
were  those  things  he  brought  there  last  night,  and  found 
that  she  had  put  them  into  the  trunk.  He  denied  the 
testimony  of  Louis  Mosley  as  to  a  confession  (referred 
to  in  the  opinion),  and  stated  that  Mosley  had  come 
upon  the  stand  and  sworn  to  a  lie  on  him ;  that  he  had 
not  had  anything  to  say  to  Mosley  or  Charley  Bugg ; 
and  that  he  had  so\ne  words  with  Bugg  a  few  days  after 
he  got  in  jail,  and  had  had  nothing  to  do  with  him  since, 
and  that  is  the  reason  he  said  that ;  they  had  a  grudge 
against  him  because  he  would  not  let  them  run  over 
him  at  the  jail,  etc. 

The  first  ground  of  the  motion  for  a  new  trial  ap- 
pears in  the  opinion.  The  other  grounds  assign  errors 
in  the  following  charges  of  the  court : 

"  The  court  leaves  it  to  the  jury  to  determine  all  mat- 
ters of  fact  in  this  case,  whether  there  has  been  any  ad- 
mission made  by  the  defendant,  whether  there  has  been 
any  confession  made  by  the  defendant  as  to  the  partici- 
pation in  the  offence ;  those  are  all  matters  for  the  jury 
to  determine  from  the  evidence  in  the  case,  and  in  the 
event  you  believe  there  were  any  admission  of  his  being 
present,  why,  then,  you  must  not  take  the  mere  admis- 
sion of  his  being  present,  as  an  admission  of  participa- 
tion in  the  offence,  unless  you  believe  from  the  evidence 
that  he  was  not  only  present,  but  participated  in  the 
offence ;  and  in  the  event  you  believe,  from  the  evidence 
in  the  case,  there  has  been  shown  to  have  been  made  by 
the  defendant  any  confession  of  participation  in  the 
crime  charged  against  him,  then  you  would  be  author- 
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ized  to  convict  him  upon  these  confessions  only  when 
the  confessions  have  been  corroborated  by  other  evidence 
in  the  case,  either  by  proof  of  the  corpus  delicti^  or  by 
proof  of  any  other  facts  and  circumstances  in  the  case 
that  satisfies  your  mind  that  the  confession  is  corrob- 
orated to  that  extent  that  satisfies  your  mind  beyond  a 
reasonable  doubt  that  the  defendant  is  guilty."  Error, 
because  the  jury  may  have  believed  therefrom  that  they 
were  authorized  to  conclude  that  the  mere  admission  of 
being  present  without  participation  in  the  oflTence,  being 
corroborated  by  the  proof  of  the  corpus  delicti^  was  suflBl- 
cient  to  authorize  a  conviction,  and  was  in  itself  a  suffi- 
cient corroboration  of  any  confession  that  might  have 
been  made. 

"  There  may  be  some  men,  and  doubtless  are,  who 
believe  very  few  things,  are  of  a  doubtful  nature  as  to 
the  character  and  truthfulness  of  testimony ;  such  men 
are  not  reasonable  men,  and  their  stubborn  disbelief  in 
the  existence  of  facts  in  spite  of  testimony  is  not  rea- 
sonable, and  such  a  doubt  as  that  the  law  does  not  recog- 
nize as  a  reasonable  doubt."  Error,  because  unneces- 
sary, as  the  court  had  already  charged  fully  upon  the 
subject  of  reasonable  doubt,  and  it  is  not  the  province  of 
the  court,  but  of  the  jury,  to  determine  who  are  and  who 
are  not  reasonable  men.  And  because  the  jury  might 
have  gathered  from  this  charge  an  idea  that  the  court 
meant  to  intimate  an  opinion  upon  the  truthfulness  and 
sufficiency  of  the  testimony,  or  the  weight  of  it. 

"  To  sum  up,  the  rules  with  reference  to  reasonable 
doubt  may  be  stated  to  be  thus ;  If,  after  a  full,  impar- 
tial consideration  of  the  case,  of  all  the  evidence  in  the 
case,  and  all  of  the  whole  case,  there  is  a  reasonable 
doubt  in  your  mind  as  to  the  guilt  of  the  defendant,  you 
will  render  a  verdict  of  not  guilty.  Such  doubt,  as  I 
have  endeavored  to  explain  to  you,  must  not  be  mere 
speculations  or  idle   fancies,  or    conjectures,  but  well 
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founded  doubts  growing  out  of  the  evidence  alone,  such 
as  prevents  your  mind  from  reaching  a  safe  and  satisfac- 
tory conclusion."  Error,  in  excluding  proper  considera- 
tion of  defendant's  statement,  especially  as  the  court 
afterwards  charged,  "that  the  statement  of  the  defendant 
goes  to  the  jury,  not  strictly  speaking  as  evidence,  not 
under  oath,  but  to  have  just  such  force  only  as  the  jury 
think  proper  to  give  it,'*  etc. 

"  You  try  the  case,  gentlemen  of  the  jury,  by  the  law, 
unfeelingly  as  jurors;  try  it  by  the  evidence,  find  the 
truth  of  the  evidence,  and  whatever  is  the  truth  of  the 
evidence,  apply  the  law  to  the  truth  of  the  evidence, 
the  law  which  I  have  given  you  in  the  case,  or  tried  to 
give  you,  to  the  truth  of  the  evidence ;  and  if  the  ver- 
dict be  that  the  defendant  is  guilty  from  the  evidence, 
let  the  verdict  be  written,  *  We,  the  jury,  find  the  de- 
fendant guilty,'  with  such  recommendation  to  imprison- 
ment to  life,  if  you  see  fit  to  recommend."  Error,  for 
the  same  reason  as  last  above  stated. 

"  If  you  have  that  sort  of  doubt  from  the  evidence 
in  the  case,  the  law  gives  it  to  the  defendant  and  acquits 
him ;  but  in  determining  that,  the  court  instructs  you 
that  it  is  not  necessary  for  the  State  to  show  that  it  is 
impossible  for  the  often ce  to  have  been  committed  by 
8ome  one  else."  Error,  because  the  court  ought  to  have 
gone  further  and  charged  that  it  was  at  least  necessary 
for  the  State  to  show  that  it  was  improbable  and  un- 
reasonable to  believe  under  the  evidence  that  somebody 
^Ise  coyld  have  committed  it ;  especially  as  defendant 
contencjed  that  the  murder,  if  committed,  was  committed 
by  the  Troutman  boys. 

"  If  you  believe,  from  the  evidence  in  the  case,  that 
the  defendant  made  any  admission  that  he  was  present 
at  the  scene  of  the  homicide,  or  that  he  made  an  admis- 
sion in  the  trial  of  this  case  that  he  was  present,  then 
that  admission  is  not  to  be  taken  as  a  confession  of  guilt, 
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unlesB  the  admission  went  into  a  confession  of  partici- 
pation in  the  crime.  In  other  words,  the  mere  admis- 
sion of  being  present  would  not  be  a  confession  of  guilt; 
but  if  the  defendant  has  admitted  that  he  was  present 
at  the  time  that  Braswell  was  killed,  then  such  admis- 
sion would  be  direct  evidence  of  his  own  presence ;  but 
the  fact  that  he  had  been  present  would  not  be  sufficient 
evidence  to  authorize  you  to  convict  him,  for  before  you 
can  convict  him  you  must  be  satisfied,  beyond  a  reason- 
able doubt,  that  he  was  not  only  present  at  th^  time 
that  Braswell  was  killed,  but  that  he  was  one  of  the 
perpetrators  of  the  oftence,  one  of  the  principal  actora 
in  the  commission  of  the  offence,  or  that  he  was  aiding 
or  abetting  it  to  be  done."  Error,  because  neither  the 
evidence  nor  the  prisoner's  statement  discloses  any  ad- 
mission that  he  was  present  at  the  scene  of  the  homicide 
or  at  the  time  it  was  committed,  or  even  near  enough 
to  have  committed  it  or  to  have  taken  part  in  it,  but 
expressly  negatives  his  presence  at  the  time  of  its  com- 
mission; wherefore  the  charge  was  founded  on  an  as- 
sumption unwarranted  liy  the  facts  in  the  case. 

"A  confession  is  where  a  man  admits  that  he  did  the 
crime  charged  upon  him,  or  that  he  did  commit  the  crime. 
The  law  says  that  they  should  be  received  with  great 
caution,  and  that  a  conviction  should  not  be  founded 
upon  a  confession  alone.  While  that  is  true,  and  while 
it  is  true  a  confession  of  guilt  should  be  received  with 
great  caution  and  scanned  with  great  care,  and  while  a 
conviction  cannot  be  had  upon  a  confession  alone,  un- 
corroborated, yet  when  the  proper  caution  has  been  ob- 
served in  the  reception  of  such  testimony,  and  a  careful 
consideration  of  it,  if  it  appears  that  the  confessions 
were  deliberately  made,  that  they  were  made  freely  and 
voluntarily,  and  without  being  induced  by  the  slightest 
hope  of  benefit,  or  the  remotest  fear  of  punishment, 
then  they  are  permitted  by  law  to  be  offered  in  evidence. 
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and  be  considered  by  the  jury  as  all  other  evidence. 
Their  value  depends  upon  their  being  freely  and  vol- 
untarily made,  and  on  the  presumption  that  a  rational 
being  will  not  make  an  admission  prejudicial  to  his  own 
interest  and  safety,  unless  he  be  prompted  by  the  truth." 
Error,  in  withdrawing  from  the  jury  the  right  of  decid- 
ing whether  or  not  the  confession  was  made,  and  if  so, 
whether  it  was  made  freely  and  voluntarily  without 
the  slightest  hope  of  benefit  or  remotest  fear  of  punish- 
ment; and  because  the  jury  might  have  reasonably  con- 
strued the  clause  relating  to  proper  caution  in  the  re- 
ception of  such  testimony,  as  an  expression  of  opinion 
by  the  court  that  a  confession  had  been  made,  and  that 
as  the  proper  care  had  been  observed  by  the  court  in 
the  reception  of  it,  it  was  unnecessary  for  the  jury  to 
inquire  as  to  whether  a  confession  had  been  made, 
and  if  made,  whether  freely  and  voluntarily;  and  be- 
cause the  charge  instructs  the  jury  that  the  court  had 
observed  proper  caution  in  the  reception  of  the  testi- 
mony, and  therefore  the  jury  should  consider  such  con- 
fessions as  being  entitled  to  great  weight  because  "  a 
rational  being  will  not  make  an  admission  prejudicial  to 
his  own  interest  and  safety  unless  prompted  by  truth.'^ 
"  Therefore  you  will  consider  all  the  evidence  in  the 
case,  and  you  consider,  if  it  be  established  in  the  case 
that  any  property  was  in  the  possession  of  the  deceased, 
on  his  person  or  in  his  wagon,  and  that  they  were  taken 
therefrom ;  and  if  you  believe  from  the  evidence  that 
they  were  found  in  the  possession  of  the  defendant,  or 
seen  in  his  possession,  and  if  he  has  not  satisfactorily 
accounted  for  their  possession,  with  the  clear  identifica- 
tion of  the  property,  with  clear  proof  that  they  were  in 
the  possession  of  the  dead  man  at  the  time  of  the  hom- 
icide,— you  are  authorized  to  consider  those  facts  to- 
gether with  all  others  in  the  case,  giving  those  facts  and 
all  other  facts  in  the  case  such  weight  as  you  deem  them 
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entitled  to,  in  reaching  a  conclusion  in  the  case.  You 
may  consider,  if  it  be  established  by  the  evidence  in  the 
case,  what  statement  the  defendant  made  as  to  how  he 
came  into  the  possession  of  them,  if  he  was  found  in 
possession  of  them ;  did  he  make  a  correct  statement, 
or  an  incorrect  statement;  did  he  make  contradictory 
statements  about  them?  if  so,  you  are  authorized  to 
consider  that  fact  for  whatever  it  may  be  worth,  along 
with  the  evidence  in  the  case.  See  if  this  statement  is 
a  reasonable  one ;  if  so,  accept  it  as  a  reasonable  one ; 
if  it  is  contradictory  and  unreasonable,  then  give  it  such 
weight  as  you  think  it  entitled  to,  remembering  that 
the  bare  possession  of  goods  alone  would  not  be  suffi- 
cient to  say  that  he  was  the  person  who  committed  the 
murder  in  law,  but  it  is  a  circumstance  that  you  are  au- 
thorized to  consider  with  the  other  evidence  in  the  case." 
Error,  in  failing  to  charge  in  this  connection  the  theory 
contended  for  by  defendant,  to  wit,  that  the  goods  found 
in  his  possession,  according  to  the  statement  of  those 
from  whom  he  got  them,  were  never  in  possession  of 
deceased.  It  is  further  contended  that  in  no  portion  of 
the  court's  *charge  were  the  jury  instructed  upon  this 
theory. 

R.  L.  Anderson  and  W.  J .  Grace,  for  plaintift*  in  error. 
J,  M.  Terrell,  attorney-general,  and  W.  H.  Felton, 
Jr.,  solicitor-general,  contra. 

Simmons,  Justice. 

Henry  Miller  was  indicted  jointly  with  one  Boston, 
one  Bird  and  two  Troutmans,  for  the  murder  of  John 
Braswell,  Miller  was  tried  separately  and  was  found 
guilty ;  he  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  he  excepted. 

1.  One  Mosley  testified  that  while  he  and  one  Bugg 
were  confined  as  prisoners  in  the  same  cell  with  Miller, 
after  the  preliminary  trial  of  Miller,  Bugg  asked  Miller 
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"  what  about  the  killing  ?"  and  said  "he  better  tell  the 
truth ;  the  white  folks  were  going  to  break  somebody's 
neck" ;  whereupon  Miller  said  that  he  shot  Braswell, 
and  Bird  cut  his  throat;  that  Boston  was  present  but 
had  nothing  to  do  with  it ;  that  he  (Miller)  threw  the 
gun  away  in  the  woods  and  went  on  home;  that  he  got 
home  just  about  day  and  put  into  his  trunk  the  flour 
which  was  taken  from  it  at  the  time  he  was  arrested. 

The  first  ground  of  the  motion  for  a  new  trial  assigns 
error  upon  the  refusal  of  the  court  below  to  rule  out 
this  testimony,  it  being  contended  that  Bugg's  remark 
to  the  accused  that  he  had  better  tell  the  truth,  etc., 
rendered  what  was  said  by  the  latter  inadmissible,  under 
that  section  of  the  code  which  declares  that  "  to  make 
a  confession  admissible,  it  must  have  been  made  volun- 
tarily, without  being  induced  by  another  by  the  slightest 
hope  of  benefit  or  remotest  fear  of  injury."  (§8793.) 
Undoubtedly  the  statement  to  a  person  charged  with 
crime  that  he  had  better  tell  the  truth,  may  under  some 
circumstances  amount  to  such  an  inducement  as  should 
exclude  a  confession  made  upon  the  strength  of  it;  but 
under  the  circumstances  shown  by  the  evidence  in  this 
case,  we  do  not  think  that  in  this  instance  it  should  as 
a  matter  of  law  be  held  to  constitute  such  an  induce- 
ment. Counsel  for  the  plaintiff'  in  error  relied  upon 
the  case  of  Green  v.  The  State,  88  Ga.  616,  in  which  it 
was  held  that  the  court  below  erred  in  not  excluding  a 
confession  which  the  accused  was  led  to  make  by  the 
statement  that  it  might  be  best  for  him  to  tell.  In 
that  case,  however,  this  was  said  to  the  accused  in  the 
presence  and  apparently  with  the  sanction  of  the  sheriff^, 
in  whose  custody  he  was  at  the  time,  by  a  person  who 
had  arrested  him,  and  whose  object  evident!}'  was  not 
so  much  to  ascertain  the  truth  as  to  obtain  a  confession 
of  ^uilt;  and  the  accused,  in  view  of  the  authority  ex- 
ercised by  these  persons,  may  have  supposed  that  they 
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were  able  to  reader  him  some  aid  in  relation  to  the 
charge  against  him,  and  that  it  would  be  to  his  advan- 
tage to  follow  their  advice  and  make  such  a  statement 
as  they  desired  him  to  make.  A  very  difterent  case  is 
presented  where  remarks  of  this  kind  are  made  to  the 
accused  by  another  prisoner  and  in  the  presence  of  fel- 
low-prisoners only;  for  while  it  is  true  that  in  this  State 
it  is  not  necessary,  in  order  to  exclude  a  confession  in- 
duced through  hope  or  fear,  that  the  inducement  should 
have  proceeded  from  a  person  in  authority,  it  is  plain 
that  a  remark  of  this  kind,  when  made  by  a  person  in 
authority,  may  have  an  influence  in  inducing  a  confes- 
sion through  these  motives,  which  it  would  not  have  if 
it  came  from  a  source  which  the  accused  could  have  no 
reason  to  regard  as  authoritative.  It  is  not  at  all  likely 
that  the  accused  in  this  case,  in  replying  as  he  did  to 
the  inquiry  of  his  fellow-prisoner,  did  so  because  he 
supposed  he  would  gain  anything,  so  far  as  the  charge 
against  him  or  any  punishment  on  account  of  it  was 
concerned,  by  then  and  there  making  a  confession,  or 
that  it  would  be  worse  for  him  if  he  did  not  do  so.  The 
statement  that  the  "  white  folks  "  were  going  to  break 
"somebody's"  neck,  if  he  understood  it  as  referring  to 
himself,  could  not  have  been  understood  as  meaning* 
that  they  were  about  to  do  so  then,  for  there  was  noth- 
ing to  indicate  that  he  was  in  any  immediate  danger; 
nor  is  it  likely  that  he  understood  what  was  said  as 
meaning  that  if  he  did  confess,  the  danger  to  himself 
might  be  averted.  This  language  could  of  course  be 
taken  into  consideration  by  the  jury,  in  determining 
what  weight  should  be  attached  to  the  admissions  in 
question,  and  it  would  be  for  them  to  say  whether  the 
admissions  were  thereby  rendered  involuntary  or  not; 
but  the  circumstances  were  not  such,  in  our  opinion,  as 
would  require  the  court  as  a  matter  of  law  to  exclude 
them.     We  think  the  proper  course  was  pursued  by  the 
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court  below  in  holding  the  admissions  prima  facie  com- 
petent, and  in  his  charge  leaving  the  jury  to  determine 
whether  they  were  in  fact  made,  and  instructing  the 
jury  as  he  did  upon  their  efiect  on  condition  that  they 
appeared  free  and  voluntary. 

2.  Complaint  is  made  that  the  court  erred  in  charg- 
ing upon  the  subject  of  reasonable  doubt,  to  the  eftect 
that  the  doubt  must  be  one  growing  out  of  the  evidence; 
and  in  charging  that  the  jury  must  try  the  case  by  the 
evidence,  without  charging  further,  in  immediate  con- 
nection therewith,  that  the  prisoner's  statement  should 
be  considered  along  with  the  evidence ;  the  efiect  of  this 
being  to  exclude  a  proper  consideration  of  the  state- 
ment, especially  as  the  jury  were  instructed  in  another 
part  of  the  charge  that  the  statement  was  not,  strictly 
speaking,  evidence.  This  point  is  ruled  by  the  decision 
in  Vaughn  v.  The  State,  88  Ga.  731,  733  (4),  in  which 
this  court  passed  upon  a  similar  assignment  of  error, 
and  held  that  the  court  below  did  not  err  in  the  instruc- 
tions complained  of.  In  the  opinion  of  the  court  in 
that  case  it  is  said :  "  The  jury  trying  a  criminal  case 
are  sworn  to  give  a  true  verdict  according  to  evi- 
dence. It  is  important  for  them  not  to  confound  the 
prisoner's  statement  with  the  evidence  or  the  evidence 
with  the  statement.  The  statute  allows  them  to  give 
the  statement  such  force  as  they  think  proper,  and  even 
to  believe  it  in  preference  to  the  sworn  testimony.  In 
charging  them  the  court  should  keep  the  evidence  dis- 
tinct from  the  statement,  and  shape  the  general  tenor 
of  the  charge  by  the  evidence  alone  and  the  law  appli- 
cable to  it.  For  if  the  court  should,  mingle  evidence 
and  statement  together,  the  jury  might  find  it  difficult 
to  separate  them  and  might  fail  to  understand  the  im- 
port of  the  instructions  delivered  from  the  bench.  At 
some  stage  of  the  charge  the  statutory  provisions  touch- 
ing the  statement  ought  to  be  made  known  to  the  jury. 
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and  this,  as  has  frequently  been  suggested  by  this  court,  is 
usually  enough  to  say  touching  the  statement."  In  the 
present  case  this  was  done,  the  instructions  given  on 
this  subject  being  substantially  in  the  terms  of  the  stat- 
ute. In  the  case  of  Washington  v.  The  State,  87  Ga.  14, 
in  which  complaint  was  made  of  the  failure  of  the  court 
below  to  call  attention  to  the  prisoner's  statement  in  the 
same  connection  with  certain  portions  of  the  charge, 
this  court  went  no  further  than  to  make  a  recommenda- 
tion as  to  the  practice  in  such  cases.  We  did  not  hold, 
but  on  the  contrary  disclaimed  any  intention  to  hold, 
that  the  failure  to  do  so  was  error. 

3.  There  was  no  error  requiring  a  new  trial  in  any  of 
the  charges  complained  of;  the  evidence  warranted  the 
verdict,  and  this  court  will  not  overrule  the  discretion 
of  the  court  below  in  refusing  to  grant  a  new  trial. 

Judgment  affirmed. 


Jones  et  al.  v.  The  Cordele  Guano  Company. 

1.  The  act  of  27th  December,  1890,  touching  the  preservation  and 
analysis  of  samples  of  fertilizers,  is  cumulative  only  and  not  ex- 
clusive. Unless  parties  to  the  sale  elect  to  co-operate  in  deposit- 
ing a  sample  with  the  ordinary,  the  provisions  of  the  act  have  no 
application  to  the  given  transaction. 

2.  Under  the  provisions  of  the  code,  ?1553(b),  an  analysis  of  a  fertil- 
izer by  the  State  chemist  must  be  an  "  official  analysis  "  to  render 
a  copy  of  it,  under  seal  of  the  department  of  agriculture,  admis- 
sible in  evidence.  There  can  be  no  official  analysis  made  at  the 
instance  of  a  purchaser  for  use  in  litigation,  except  by  procurement 
of  the  ordinary  and  compliance  with  the  other  provisions  of  the 
act  of  27th  December,  1890. 

3.  Any  analysis  of  a  fertilizer  by  the  State  chemist  which  is  of  record 
in  the  department  of  agriculture  is,  prima  fojde^  an  official  analy- 
sis, and  a  copy  of  the  same  under  the  seal  of  that  department  is 
admissible  in  evidence  under  section  1553(b)  of  the  code,  if  rele- 
vant to  the  matter  in  issue.  Unless  it  otherwise  appears,  any 
sample  of  fertilizers  analyzed  by  the  State  chemist  is  presumed  to 
be  furnished  to  him  officially  by  an  inspector  of  fertilizers. 
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4.  The  evidence  of  the  State  chemist  taken  by  interrof];atories  was 
admissible  in  evidence  to  prove  the  chemical  ingredients  of  the 
sample  analyzed  by  him,  which  sample  had  been  taken  by  the 
purchaser  from  the  fertilizer  in  controversy  and  preserved.  After 
the  reception  of  this  evidence,  the  effect,  or  want  of  effect,  of  the 
fertilizer  on  crops,  would  be  admissible  as  tending  to  corroborate 
the  analysis,  or  on  the  other  hand  to  discredit  it. 
April  16,  1894.    Argued  at  the  last  term. 

Complaint  on  note.  Before  Judge  Fish.  Lee  supe- 
rior court.     March  term,  1893. 

The  guano  company  sued  Jones  and  Gill  upon  a 
promissory  note  for  $1,000,  dated  March  9,  1891,  due 
October  15, 1891,  given  for  four  hundred  sacks  of  "  Pride 
of  Dooly  "  guano.  The  note  stated  that  the  guaranteed 
analysis  was  on  each  sack  as  required  by  law,  and  that 
the  guano  was  purchased  on  the  judgment  of  the  makers, 
waiving  all  guarantee  as  to  its  eftects  on  crops.  De- 
fendants pleaded  the  general  issue;  failure  of  considera- 
tion, in  that  the  guano  was  worthless  and  not  reasonably 
suited  for  the  use  for  which  it  was  bought,  and  was  of 
no  benefit  to  the  crops  whereon  it  was  used ;  and  that 
the  guano  was  represented  to  contain  (and  the  sacks 
were  so  branded)  ingredients  named  in  certain  propor- 
tions stated,  but  the  goods  did  not  come  up  to  the  brand 
nor  contain  the  ingredients  as  therein  set  forth,  but  on 
the  contrary  there  was  little  or  no  nitrogen,  ammonia 
or  potash,  essential  to  the  production  of  the  crops.  Jones 
also  pleaded  recoupment,  because  of  damages  he  alleged 
he  sustained  by  reason  of  the  failure  of  the  fertilizer  to 
come  up  to  the  standard  indicated,  and  because  of  the 
utter  worthlessness  of  the  same. 

On  the  trial  plaintift'  introduced  the  note,  and  closed. 
Gill  testified  that  the  note  was  given  for  a  lot  of  guano 
bought  of  plaintiff,  witness  taking  part  and  Jones  the 
remainder;  that  it  was  all  the  same  lot  and  kind  of 
stuft',  all  marked  "  anti-trust,"  but  was  the  same  lot  for 
which  the  note  was  given ;  that  defendants  never  did 
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get  but  the  one  lot  from  plaintift';  that  of  the  guano 
which  witness  got  he,  when  he  used  it  in  March  or 
April,  took  a  bottle  full  out  of  one  of.  the  sacks  and 
kept  it  carefully  locked  up  in  his  bureau ;  that  no  rep- 
resentative of  plaintiff  was  present  when  he  did  so; 
that  in  July  of  that  year  he  carried  the  bottle  of  guano 
to  Atlanta  and  delivered  it  for  analysis  to  the  State 
commissioner  of  agriculture,  who  called  the  State  chem- 
ist and  ordered  him  to  have  it  analyzed,  and  he  took  it 
oft'  to  analyze  it ;  that  there  was  no  label  on  the  bottle ; 
that  witness  saw  it  handed  to  the  chemist  for  analysis, 
and  knows  It  was  the  same  bottle  and  contained  a  fair 
sample  of  the  guano  for  which  the  note  sued  on  was 
given.  Plaintiff*  moved  to  rule  out  the  evidence  of  this 
witness  in  reference  to  the  sample  and  his  having  it 
analyzed,  on  the  ground  that  the  act  of  December  27, 
1890,  had  not  been  complied  with,  and  that  no  evidence 
of  this  character  was  admissible  which  was  not  procured 
and  preserved  in  the  manner  pointed  out  by  the  statute. 
The  motion  was  sustained. 

Defendants  offered  the  certificate  or  document  ad- 
dressed to  Gill,  dated  July  16, 1892,  showing  the  analy- 
sis of  said  sample  made  for  Gill  by  Payne,  chemist  of 
the  department  of  agriculture,  certified  to  be  a  true  and' 
correct  copy  from  the  records,  and  signed  "R.  T.  Nesbitt, 
commissioner  of  agriculture,  per  W.  H.  Joyner,  clerk." 
Plaintiff*  objected  on  the  grounds,  that  the  act  of  1890 
had  not  been  complied  with,  and  that  the  certificate 
had  not  been  proved.  This  objection  was  sustained. 
Defendants  offered  another  certificate  of  the  same  date, 
certified  and  signed  in  the  same  way,  addressed  to  the 
Cordele  Guano  Company,  showing  the  analysis  guaran- 
teed and  actual  of  plaintiff's  fertilizers  made  by  Payne, 
chemist,  as  aforesaid,  during  the  season  of  1890-91. 
Plaintiff  objected,  and  the  certificate  was  excluded  be- 
cause it  had  not  been  proved,  and  because  it  was  not 
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admisBiblctto  show  what  analysis  the  plaintifi'had  guar- 
anteed, and  because  no  proof  was  ottered  to  show  how, 
when  or  from  whom  the  State  chemist  procured  the 
sample  to  be  analyzed,  or  that  it  was  any  part  of  the 
lot  of  guano  sold  4efendants,  or  even  that  it  was  manu- 
factured at  the  same  time.  In  this  connection  defend- 
ants offered  the  depositions  of  Payne,  as  follows :  He  is 
State  chemist,  and  his  business  is  to  analyze  fertilizers. 
During  the  season  of  1890-91  he  analyzed  a  sample  of 
what  was  published  by  the  commissioner  of  agriculture 
as  "  Pride  of  Dooly  guano."  This  analysis  was  identi- 
cal with  the  **  anti-trust  guano  "  made  by  the  same  com- 
pany. He  made  an  analysis  of  the  sample  sent  to  him 
by  the  commissioner  of  agriculture  as  from  W.  C.  Gill 
for  special  analysis.  Does  not  know  the  brand.  He 
then  gave  the  analysis.  The  sample  analyzed  did  not 
have  ammonia  sufficient  to  entitle  it  to  be  published  in  the 
list  of  complete  fertilizers.  Plaintift'  objected  to  these 
depositions,  on  the  ground  that  the  act  of  December  27, 
1890,  had  not  been  complied  with.  The  objection  was 
sustained. 

Defendants  offered  the  depositions  of  W.  W.  Dews  as ' 
follows :  He  was  inspector  of  fertilizers  for  Georgia,  and 
•  since  February  25,  1891,  inspected  plaintift*'s  goods  at 
different  times  and  places.  About  April,  1891,  he  called 
at  plaintift'^B  factory  to  inspect;  was  notified  by  Scott, 
who  was  in  charge,  that  they  were  through  manufac- 
turing and  had  nothing  on  hand  to  inspect.  Witness 
said,  he  saw  brands  of  the  goods  in  the  factory  and 
wanted  to  inspect.  Scott  replied,  the  goods  were  only 
odds  and  ends,  and  he  was  selling  them  at  thirteen  in- 
«tead  of  twenty-three  dollars  per  ton  ;  and  witness  told 
him  he  ought  not  to  put  cheap  goods  in  sacks  showing 
high  grade  of  analysis.  Some  of  the  guano  inspected 
by  witness  guaranteed  two  to  three  per  cent  of  ammonia 
and  a  certain  amount  of  potash,  and  upon  analysis  there 
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was  one  and  three  fourths  per  cent  of  ammonia  and  a  lees 
percentage  of  potash.  Plaintift*  objected  to  these  dep- 
ositions, on  the  ground  of  irrelevancy,  and  on  the 
further  ground  that  the  transaction  at  the  factory  was 
in  April  after  the  sale  of  the  guano  in  question  had 
taken  place,  and  that  it  was  not  an  inspection  of  this 
particular  guano.  The  objection  was  sustained.  De- 
fendants oftered  testimony  of  L.  R.  Jones,  that  he  was 
present  when  the  guano  was  purchased  by  defend- 
ants, and  plaintiff  warranted  that  it  contained  eight 
hundred  pounds  of  cotton-seed  meal  to  the  ton.  Plain- 
tiff objected  on  the  ground  that  the  testimony  was  ir- 
relevant, and  that  it  sought  to  change  a  written  contract. 
The  court  sustained  the  objection. 

Defendants  then  offered  depositions  of  Mrs.  Deas  as 
follows :  In  1891  she  used  three  tons  of  guano  bought 
from  Jones,  known  as  "  anti-trust,"  and  marked  on  the 
sacks  as  a  product  of  plaintilF's  factory.  In  her  estimate 
it  was  worthless  and  did  her  crops  no  good  that  she 
could  see,  although  the  cultivation  was  good  and  the 
seasons  fairly  good.  On  the  same  quality  of  land  and 
with  the  same  seasons  and  cultivation  she  could  see  no 
difference  in  the  yield  where  she  used  and  where  she 
did  not  use  said  guano.  Plaintiff  objected,  because  the. 
testimony  was  irrelevant,  and  because  the  note  expressly 
waived  the  effects  on  crops.  The  objection  was  sus- 
tained. Defendants  then  proposed  to  testify  that  each 
used  some  of  the  guano  on  their  crops,  the  land  being 
well  prepared  and  cultivated  and  the  guano  carefully 
put  out  and  the  seasons  fairly  good,  and  that  the  guano 
had  no  effect  upon  their  crops,  there  being  no  difference 
between  the  yield  where  the  guano  was  used  and  that 
of  adjacent  lands  of  the  same  quality,  cultivation  and 
seasons  where  none  was  used ;  and  that  the  guano  did 
them  no  good  and  was  absolutely  worthless.  Plaintiff 
objected  on  the  same   grounds   as  last  before  stated* 
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The  objection  was  sustained.  Verdict  and  judgment  for 
the  amount  of  the  note  were  rendered  for  plaintiff,  and 
defendants  excepted. 

Fort  &  Watson  and  Wooten  &  Wootkn,  for  plaintifts 
in  error.     Clarke  &  IIooper,  contra. 

Lumpkin,  Justice. 

1.  The  act  of  December  27,  1890  (Acts  of  1890-91, 
vol.  1,  p.  142),  providing  that  it  shall  be  lawful  for  any 
purchaser  of  fertilizers  to  require  the  person  selling  to 
furnish  a  sample  of  the  same  for  deposit  with  the  ordi- 
nary, and  also  providing  for  the  preservation  and  trans- 
mission of  such  sample  by  the  latter  to  the  State  chem- 
ist, the  analysis  of  the  same  by  this  officer  and  the  send- 
ing by  him  of  a  copy  of  the  result  back  to  the  ordinary, 
is  cumulative  only  and  not  exclusive.  This  act  contains 
nothing  to  prevent  a  purchaser  of  fertilizers  from  taking, 
on  his  own  account,  a  sample  of  the  same,  having  it  an- 
alyzed by  whomsoever  he  pleases,  and  introducing  evi- 
dence, for  whatever  it  may  be  worth,  when  the  same  is 
relevant,  as  to  the  result  of  this  analysis.  Of  course,  in 
order  to  make  the  statement  of  the  State  chemist  trans- 
mitted to  the  ordinary  conclusive  evidence,  the  provi- 
sions of  the  act  in  question  must  be  complied  with. 
Where  this  is  not  done  the  act  has  no  application  at  all. 

2.  Section  1553(b)  of  the  code  declares  that:  "A  copy 
of  the  official  analysis  of  any  fertilizer  or  chemical,  un- 
der seal  of  the  department  of  agriculture,  shall  be  ad- 
missible as  evidence  in  any  of  the  courts  of  this  State, 
on  the  trial  of  any  issue  involving  the  merits  of  said  fer- 
tilizer." As  it  requires  express  legislation  to  render 
any  copy  of  an  analysis  of  a  fertilizer  admissible  as  orig- 
inal evidence,  necessarily  the  terms  of  the  law  must  be 
fully  and  exactly  complied  with  in  order  to  obtain  the 
benefit  of  its  provisions.  Therefore,  the  analysis  must 
be  an  official  one,  or  a  copy  of  it  taken  from  the  records 
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of  the  department  of  agriculture  cannot  be  introduced. 
As  we  understand  our  system  for  the  inspection  and 
analysis  of  commercial  fertilizers,  samples  are  taken  by 
the  inspectors  and  submitted  for  analysis  to  the  State 
chemist,  who  makes  reports  to  the  commissioner  of  ag- 
riculture, which  reports  are  recorded  in  the  office  of  the 
latter.  Analyses  thus  made  are  official.  We  know  of 
no  law  making  official  an  analysis  by  the  State  chemist 
at  the  instance  or  request  of  a  purchaser  of  fertilizers. 
Indeed,  as  we  understand  it,  the  State  chemist  is  under 
no  obligation  to  make  an  analysis  for  any  private  per- 
son at  all.  If  he  does  so,  it  is  simply  a  matter  of  cour- 
tesy; and  although  he  may  report  an  analysis  thus 
made  to  the  department  of  agriculture,  and  it  may  be 
entered  upon  the  records  of  that  department,  this  will 
not  give  to  that  analysis  an  official  character,  by  virtue 
of  which  a  copy  of  it  will  be  rendered  admissible  as 
evidence  in  the  courts. 

3.  Strictly  speaking,  the  commissioner  of  agriculture 
should  not  have  recorded  in  his  department  any  analysis 
made  by  the  State  chemist,  except  such  as  the  law  re- 
quires the  latter  to  make  and  report  to  that  department. 
It  follows  that  any  analysis  which  is  of  record  in  the 
agricultural  department  is  prima  facie  official,  because, 
presumably,  any  analysis  of  fertilizers  made  by  the  State 
chemist  and  reported  by  him  to  the  commissioner  of 
agriculture  is  of  a  sample,  or  samples,  furnished  the 
chemist  officially  by  an  inspector  of  fertilizers.  There- 
fore, unless  it  appears  that  an  analysis  of  fertilizers 
made  by  the  State  chemist  was  of  a  sample  received 
from  some  other  source,  a  copy  of  an  analysis  made  by 
him  and  certified  under  the  seal  of  the  department  of 
agriculture  is  admissible  in  evidence  under  the  section 
of  the  code  above  cited. 

4.  As  intimated  in  the  first  division  of  this  opinion, 
where  a  private  person  takes  and  preserves  a  sample  of 
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fertilizers  pui*chased  by  him,  and  procures  an  analysis 
thereof  to  be  made  by  the  State  chemist,  that  officer  is 
a  competent  witness  to  prove  the  chemical  ingredients 
of  the  sample  analyzed  by  him,  and  his  evidence  should, 
in  a  proper  case,  be  allowed  to  go  to  the  jury,  who  are 
to  judge  of  its  value.  This  would  be  true  as  to  similar 
evidence  by  any  other  competent  chemist.  After  the 
reception  of  this  expert  evidence,  it  would  be  admissi- 
ble for  either  party  to  show  the  effect,  or  want  of  effect, 
of  the  particular  fertilizer  on  crops,  either  for  the  pur- 
pose of  corroborating  the  analysis,  or  of  discrediting  it. 
While  it  is  true  that  the  note  sued  on  in  the  present 
case  contained  an  express  stipulation  that  the  makers 
purchased  on  their  own  judgment  and  waived  any  guar- 
antee as  to  the  effects  of  the  fertilizer  on  their  crops, 
we  think  they  were  nevertheless  entitled  to  show  that 
their  crops  derived  no  benefit  from  the  use  of  the  fertil- 
izer in  question.  It  was  competent  for  them  to  do  this, 
not  for  the  purpose  of  repudiating  or  varying  the  terms 
of  their  written  contract,  or  of  holding  the  guano  com- 
pany to  a  guarantee  it  had  expressly  declined  to  make, 
but  to  show  that  in  point  of  fact  the  guano  did  not  come 
up  to  the  guaranteed  analysis  branded  on  the  sacks,  as 
required  by  law.  In  other  words,  it  was  the  right  of 
the  defendants  to  show  that  this  guano  did  not  contain 
the  chemical  ingredients  set  forth  in  that  analysis.  If 
the  guano  failed  to  produce  any  beneficial  effect  on  the 
crops  under  favorable  auspices,  this  fact  would  at  least 
tend  to  show  it  did  not  contain  the  fertilizing  elements 
in  the  proportions  specified  in  the  analysis  branded  on 
the  sacks. 

In  Alien  v.  Young,  62  Ga.  617,  this  court  ruled  that: 
"  The  effect  of  accepting  a  special  guaranty  that  a  fer,- 
tilizer  is  of  a  given  analytical  standard,  with  restriction 
of  the  seller*s  liability  accordingly,  and  excluding  prac- 
tical results,  is  to  entitle  the  purchaser  to  a  commodity 
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corresponding  chemically  in  all  respects  to  the  standard. 
The  means  of  test  may  not  be  exclusively  direct;  possi- 
bly there  may  be  indirect  means  also;  but  actual  pro- 
duction is  neither,  without  evidence  as  to  cultivation, 
season,  soil,  etc."  In  that  case,  Bleckley,  Justice,  said, 
in  substance,  that  the  eftect  of  the  fertilizer  on  the  crops 
could  not  alone  furnish  the  test  of  determining  whether 
or  not  the  fertilizer  came  up  to  the  given  standard. 
Again,  in  Hamlin  v.  Bogers,  Worsham  ^  Co.,  78  Ga. 
631,  it  was  said :  "  Where  there  is  other  testimony,  as, 
for  instance,  where  another  analysis  is  put  in  evidence 
to  show  that  the  fertilizer  does  not  come  up  to  the 
standard  laid  down  by  the  State  chemist,  those  facts 
may  be  used  in  aid  of  such  other  analysis."  In  this 
latter  case,  the  note  given  for  the  fertilizers  expressly 
stipulated  that  the  purchaser  was  to  take  the  fertilizers 
without  regard  to  their  eftect  on  crops.  See  the  cases 
referred  to  on  page  688  of  the  volume  last  cited;  also, 
Scott  ^  Co.  V.  McDonald,  83  Ga.  28.  There  are  doubt- 
less other  decisions  of  this  court  which,  eithef  in  terms 
or  on  principle,  sustain  what  is  now  ruled  on  the  point 
under  consideration,  but  the  above  will  suffice. 

Judgment  reversed. 


Bedell,  survivor,  v.  Richmond  &  Danville  R.  R.  Co. 

1.  The  declaration  alleging  a  contract  for  the  transportation  of  cot- 
ton by  the  defendant  from  Columbus,  Georgia,  to  Liverpool,  Eng- 
land, and  setting  forth  no  consideration  except  an  agreed  rate  of 
freight  per  hundred  pounds,  and  the  evidence  showing  that  the 
actual  shipment  of  the  cotton  from  Ck)lumbu8  was  made  upon  a 
bill  of  lading  which  the  defendant  by  its  agent,  another  railroad 
company  which  it  designated  to  receive  the  cotton  for  it,  delivered 
to  the  plaintiffs  at  the  time  of  receiving  the  cotton  for  shipment, 
which  bill  of  lading  they  accepted  and  used  by  attaching  the  same 
to  a  draft  drawn  by  them  upon  other  parties  for  money,  this  bill 
of  lading,  and  not  prior  stipulations,  must  be  regarded  as  embrac- 
ing the  final  contract  on  which  the  plaintifFa,  as  well  as  the  defend- 
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ant,  acted  touching  the  business  of  transporting  the  cotton ;  and 
it  not  being  produced  nor  its  contents  proved,  the  plaintiffs  could 
not  recover  for  an  alleged  breach  of  the  contract  of  transportation 
by  failure  of  the  defendant's  steamship  to  sail  with  the  cotton  on 
board  from  an  American  port  on  a  particular  day. 

2.  As  the  declaration  alleged  no  solicitation  by  which  plaintiffs  were 
induced  to  purchase  and  ship,  but  declared  upon  the  contract  of 
transportation  only,  the  court  did  not  err  in  excluding  evidence 
of  conversations  and  stipulations,  some  of  which  occurred  prior  to 
the  purchase  of  the  cotton  by  the  plaintiffs,  and  all  prior  to  the 
execution  and  acceptance  of  the  bill  of  lading. 

3.  Irrespective  of  other  questions  in  the  case,  the  failure  of  the  plain- 
tiffs to  prove  the  contract  declared  upon  by  legal  evidence  ren- 
dered the  judgment  of  nonsuit  not  only  proper  but  necessary. 
April  9, 1894.    Argued  at  the  last  term. 

Action  for  damages.  Before  Judge  Butt.  Muscogee 
superior  court.     May  term,  1893. 

L.  F.  Garrard  and  T.  Y.  Crawford,  for  plaintiff. 
Pbabody,  Brannon,  Hatcher  &  Martin,  for  defendant. 

Lumpkin,  Justice. 

This  case  was  before  this  court  at  the  October  term, 
1891.  It  was  then  held  that  as  the  declaration  alleged 
that  the  defendant,  a  common  carrier,  contracted  with 
the  plaintiffs  that  a  consignment  of  cotton  would  be  car- 
ried out  of  a  certain  port  on  a  certain  day,  and  that  the 
vessel  did  not,  in  fact,  leave  until  a  subsequent  day, 
whereby  the  plaintiffs  were  damaged,  a  cause  of  action 
was  set  forth.  88  Qa,  591.  The  case  again  came  on 
for  trial  in  the  superior  court  at  the  May  term,  1898, 
and  having  resulted  in  a  nonsuit,  was  once  more  brought 
to  this  court.  After  it  reached  here,  the  death  of 
Bowers  was  suggested,  and  an  order  was  taken  allowing 
the  case  to  proceed  in  the  name  of  Bedell  as  survivor. 

1.  It  was  settled  by  the  decision  of  this  court  when 
the  case  was  here  the  first  time,  that,  if  the  plaintiffs 
made  out  by  proof  the  allegations  of  their  declaration, 
they  would  be  entitled  to  a  recovery.  In  view  of  our 
conclusion  that  the  judgment  awarding  a  nonsuit  was 
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proper,  it  becomes  important  to  carefully  observe  pre- 
cisely  what  the  plaintiffs  alleged  and  what  they  proved^ 

The  declaration  states  that  on  the  16th  day  of  Sep- 
tember, 1889,  the  Richmond  &  Danville  Railroad  Com- 
pany "  agreed  to  transport  one  thousand  bales  of  cotton 
from  Columbus,  Ga.,  to  Liverpool,  England,  over  their 
line  of  railroad  and  steamer  Empire,  agreeing,  by  the 
terms  of  said  contract,  that  the  steamer  Empire  would 
sail  from  West  Point,  Virginia,  on  the  5th  day  of  Octo- 
ber, 1889,  at  an  agreed  rate  of  one  dollar  and  ten  cents 
a  hundred  pounds  as  the  rate  of  transportation  from 
the  city  of  Columbus  to  Liverpool,  England;  .  .  .  that 
in  accordance  with  said  contract,  they  delivered  to  said 
defendants  one  thousand  bales  of  cotton  to  be  trans- 
ported over  defendants'  line  of  road  and  said  steamer 
Empire,  sailing  as  aforesaid  to  Liverpool,"  but  '*that  said 
vessel  did  not  leave  West  Point,  Virginia,  on  Oct.  5th^ 
1889,  with  said  cotton  on  board,  until  the  12th  day  of  Oc- 
tober, 1889,  a  period  of  seven  days  delay,  and  arrived  in 
Liverpool  seven  days  later  than  it  should  have  arrived 
had  it  sailed  from  West  Point  on  the  oth  day  of  Octo- 
ber." The  declaration  further  alleged  that  the  plain- 
tiffs were  damaged  "  by  reason  of  said  defendants'  fail- 
ure to  carry  out  their  contract  as  aforesaid,"  specifying 
how  the  damage  was  occasioned,  the  particulars  as  to 
which,  in  the  view  we  take  of  the  case,  are  not  now  ma- 
terial. It  will  be  noticed  that  no  consideration  for  the 
defendant's  undertaking  is  set  forth,  except  an  agreed 
rate  of  freight  per  hundred  pounds. 

The  evidence  shows  that  the  agent  of  the  defendant 
directed  the  plaintiffs  to  deliver  the  cotton  to  the  Geor- 
gia Midland  Railroad  Company,  which  they  did,  re- 
ceiving at  the  same  time  from  this  company  a  bill  of 
lading,  which  they  accepted  and  used  by  attaching  the 
same  to  a  draft  drawn  by  them  on  Orr  &  Hunter,  for 
whom  the  cotton  had  been  purchased.    This  conduct  on 
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the  part  of  the  plaintift's  certainly  amounted  to  a  clear 
and  unequivocal  recognition  by  them  of  the  bill  of  lad- 
ing as  the  contract  under  which  the  cotton  was  actually 
shipped  from  Columbus,  and  therefore  we  think  it  must 
be  regarded  as  embracing  the  final  contract  on  which 
both  the  plaintiffs  and  the  defendant  acted  touching  the 
business  of  transporting  this  cotton.  This  bill  of  lad- 
ing was  not  produced  nor  offered  in  evidence,  nor  were 
its  contents  proved.  Therefore  the  plaintiffs  entirely 
failed  to  show  what  was  the  real  contract  under  which 
the  cotton  was  shipped.  In  order  to  prove  the  breach 
of  a  contract,  it  is  absolutely  essential  to  show  first  what 
the  contract  was.  As  the  plaintiffs  failed  to  do  this, 
they  could  not  show  that  the  contract,  whatever  it  was, 
was  broken  by  the  failure  of  the  defendant  to  have  the 
steamer  Empire  sail  from  West  Point,  Va.,  on  October 
5th,  1889,  with  the  cotton  on  board.  Without  having 
this  bill  of  lading  before  us,  we  are  unable  to  say  that, 
by  the  terms  of  the  contract  between  the  plaintiffs  and 
the  defendant,  it  was  stipulated  that  the  steamer  should 
sail  on  that  particular  day.  It  is  true,  as  stated,  the 
declaration  does  allege  that  such  was  the  contract,  and 
sets  forth  the  facts  constituting  a  breach  of  the  same;, 
but  the  plaintiffs  were  not  entitled  to  recover  for  this 
alleged  breach,  for  the  simplest  and  best  of  all  reasons — 
they  did  not  prove  it. 

2.  The  plaintiffs  insisted  upon  a  right  to  recover  be- 
cause, as  they  contended,  they  were  induced  to  purchase 
and  ship  the  cotton  at  the  solicitation  of  one  Haile,  rep- 
resenting the  defendant  as  soliciting  freight  agent,  and 
upon  the  faith  of  a  contract  made  by  him  in  the  defend- 
ant's behalf,  to  the  effect  that  the  steamer  should  posi- 
tively sail  on  the  5th  day  of  October,  1889.  In  support 
of  this  contention,  they  offered  in  evidence  a  letter  ad- 
dressed to  them  by  Haile,  of  which,  omitting  the  head- 
ing, the  following  is  a  copy : 
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«  Columbus,  Ga.,  Sept.  16,  '89. 
"  Mess.  Bedell  &  Bowers,  City. 

"  —  T.  M.     Engagement  No.  42. 

"  Dear  Sirs :  1000  bales  of  cotton  from  Columbus,  Ga., 
to  Liverpool,  England,  Str.  Empire  sailing  from  West 
Point,  Va.,  Oct.  5th,  1889;  through  rate  ($1.10)  One 
10-100  dolls,  per  hundred  pounds. 

"  We  have  this  day  made  the  above  engagement  for 
you,  and  same  is  confirmed. 

"  Respy.,  J.  C.  Haile,  Sol.  Agent." 

This  letter  was  rejected  by  the  court.  Plaintiffs  also 
offered  in  evidence,  for  the  purpose  of  proving  the  al- 
leged contract,  testimony  as  to  various  conversations 
and  stipulations  between  themselves  and  Haile,  some  of 
which  occurred  prior  to  their  purchase  of  the  cotton, 
and  all  prior  to  the  execution  and  acceptance  by  them 
of  the  bill  of  lading.  This  evidence  was  also  rejected. 
We  think  the  court  was  right  in  excluding  both  the 
letter  and  the  other  evidence  offered.  The  declaration 
did  not  allege  any  solicitation  on  the  part  of  Haile  by 
which  the  plaintiffs  were  induced  to  purchaBe  and  ship 
the  cotton,  or  that  they  in  fact  did  purchase  and  ship 
the  cotton  because  of  such  solicitation,  or  upon  the  faith 
of  any  representations  or  promises  by  Haile  in  this  re- 
spect. The  only  contract  declared  upon  was  the  con- 
tract of  transportation  already  mentioned.  The  evi- 
dence rejected  was,  therefore,  irrelevant;  and  besides, 
all  the  conversations  and  stipulations  referred  to  were, 
so  far  as  we  are  aware,  merged  into  the  final  contract 
evidenced  by  the  bill  of  lading. 

3.  Numerous  questions  were  made  by  the  bill  of  ex- 
ceptions, to  which  no  specific  allusion  has  been  made, 
because  to  do  so  is  unnecessary.  The  plaintiffs  failed 
to  prove  by  legal  evidence  the  contract  declared  upon, 
and  therefore,  it  was  not  only  right  to  grant  a  nonsuit, 
but  this  was  the  only  proper  disposition  to  be  made  of 
the  case.  Judgment  affirmed. 
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Farkas  v.  Duncan.  I120  m 

I   M      27 
fl27     133 

The  owner  of  two  mare  mules  called  respectively  **  Dilsie  "  and  ' — 

"  Kate,"  the  former  being  "  a  light  bay,  or  mouse  colored,"  and  the 
latter  "  of  light  yellowish  or  sorrel  color,"  executed  and  delivered 
a  mortgage,  which  was  duly  recorded,  on  one  of  these  mules,  de- 
scribed in  the  mortgage  as  "  one  bay  mare  mule  named  Katie," 
and  afterwards  sold  and  delivered  the  mule  called  "Dilsie"  to  a 
third  person.  The  mortgage  was  foreclosed  and  levied  on  the 
mule  called  **  Dilsie,"  and  the  purchaser  filed  a  claim.  Under 
these  facts,  and  others  embraced  in  the  parol  evidence,  it  was  a 
question  for  the  jury  first,  to  which  mule  the  mortgage  applied, 
and  secondly,  if  it  applied  to  "  Dilsie,"  whether,  notwithstanding 
the  misnomer,  the  description  in  the  mortgage  was  suflScient  to 
identify  her  so  as  put  the  purchaser  on  notice. 
April  28, 1894.    Argued  at  the  last  term. 

Levy  and  claim.  Before  Judge  Bower.  Dougherty 
superior  court.     April  term,  1893. 

D.  H.  Pope,  for  plaintiff*. 

R.  HoBBS  and  W.  T.  Jones,  contra, 

Lumpkin,  Justice. 

In  addition  to  the  facts  briefly  summarized  in  the 
head-note,  it  is  also  proper  to  state  that  there  was  a  con- 
flict in  the  evidence  as  to  whether  the  mortgagor  in- 
tended the  mortgage  to  apply  to  the  mule  he  called 
"  Dilsie,"  or  the  one  he  called  "  Kate,"  and  upon  this 
single  issue  a  verdict  either  way  would  have  been  war- 
ranted. This  question,  however,  was  not  really  submit- 
ted to  the  jury,  because,  by  his  charge,  the  judge,  in 
effect,  instructed  them  that  if  the  mortgagee  accepted  a 
mortgage  upon  a  mule  described  in  the  mortgage  as 
bearing  the  name  of  "  Kate,"  he  could  under  no  cir- 
cumstances subject  to  the  mortgage  a  mule  bearing  the 
name  of  "  Dilsie,"  and  that  consequently,  the  purchaser 
from  the  mortgagor  of  a  mule  bearing  the  latter  name 
would,  in  any  event,  be  protected.  In  other  words,  the 
court  made  the  case  turn  entirely  upon  the  question  of 
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* 
name,  ignoring  altogether  the  question  of  color.  In 
doing  this,  we  think  the  court  restricted  the  jury  within 
limits  too  narrow  to  enable  them  to  pass  fairly  upon  the 
issues  involved.  It  would  seem  that  the  color  of  a  mule 
is  more  important  as  an  element  of  description  than  a 
mere  name.  The  color  is  certain,  permanent  and  easily 
observed.  The  name  is  arbitrary,  not  discoverable  by 
inspection,  and  may  be  changed,  or  even  falsely  stated 
in  the  first  instance  for  a  fraudulent  purpose.  We  do  not 
mean  to  say  that  anything  of  this  kind  was  done  in  the 
present  case ;  but  we  entertain  no  doubt  that  the  case 
should  have  been  submitted  to  the  jury  so  that,  taking 
into  consideration  the  evidence  as  to  names,  colors,  and 
all  other  facts  and  circumstances,  they  might  be  enabled 
to  fairly  decide  the  question  of  primary  importance,  viz : 
whether  or  not  the  mortgage  really  applied  to  the  mule 
called  "  Dilsie."  If,  under  proper  instructions  from  the 
court,  the  jury  should  find  it  did  not,  that  would  end  the 
case  in  claimant's  favor.  On  the  other  hand,  should  they 
find  the  mortgage  did  apply  to  *'  Dilsie,"  and  was  so  in- 
tended, it  would  then  be  a  question  for  the  jury  whether, 
notwithstanding  the  fact  that  the  mule  mortgaged  was 
erroneously  described  in  the  mortgage  as  "  Katie,"  the 
description  contained  in  the  mortgage  would  be  sufli- 
cient  to  so  identify  the  mule  thereby  intended  to  be 
covered  as  to  put  a  purchaser  on  notice.  The  truth  is, 
the  mortgage  before  us  does  not  accurately  describe 
either  of  the  mules  in  question.  It  appears  that  the  one 
called  "  Kate  "  was  not  a  bay,  and  that  the  one  which 
was  in  fact  a  bay  was  called  "  Dilsie."  Still,  it  would 
not  do  to  say  absolutely  that  the  mortgage  was  ineffect- 
ual to  create  a  lien  upon  either.  The  maxim  falsa  de- 
monstratio  non  nocet — "  mere  false  description  does  not 
make  an  instrument  inoperative" — applies.  See  Broom's 
Legal  Maxims,  629,  630,  where  the  doctrine  is  thus  an- 
nounced :  "  Falsa  demonstratio  may  be  defined  to  be  an 
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erroneous  description  of  a  person  or  thing  in  a  written 
instrument ;  and  the  above  rule  respecting  it  may  be 
thus  stated  and  qualified :  as  soon  as  there  is  an  ade- 
quate and  sufficient  definition,  with  convenient  cer- 
tainty, of  what  is  intended  to  pass  by  the  particular  in- 
strument, a  subsequent  erroneous  addition  will  not  vitiate 
it :  quicquid  dem onstratoe  rei  additur  satis  demonstratce  frus- 
tra  est  The  characteristic  of  cases  within  the  principal 
maxim  being  that  '  the  description  so  far  as  it  is  false 
applies  to  no  subject  at  all,  and  so  far  as  it  is  true  ap- 
plies to  one  only.' "  Numerous  inaccurate  descriptions 
occur  in  wills,  but  these  documents  are  nevertheless 
often  set  up  and  established  in  spite  of  the  same.  Any 
one  desirous  of  pursuing  the  investigation  further  may 
consult  with  profit  the  cases  cited  on  page  630  of  the 
work  just  referred  to.  See,  also,  Burge  v.  Hamilton 
et  al.j  executors,  72  Ga.  568.  In  the  brief  for  defendants 
in  error  in  that  case,  which  was  prepared  by  the  pres- 
ent Chief  Justice,  who  was  at  that  time  one  of  their 
counsel,  numerous  cases  are  cited  on  the  general  doc- 
trine of  the  maxim  above  quoted.  Ibid.  597-8.  Our 
conclusions  in  the  present  case  are  also  supported  by  the 
text  of  Jones  on  Chattel  Mortgages  (4th  ed.),  §§53-55. 
In  Nichols  v.  Hampton^  46  Ga.  253,  it  was  held  that  a 
paper  providing  for  a  lien  on  a  "  bay  mare,"  and  show- 
ing that  the  mare  was  purchased  by  the  mortgagor 
from  the  mortgagee,  might  be  sufficient  to  put  on  notice 
any  one  who  would  read  the  paper.  Judge  McCay  said: 
"The  description  will  apply  to  any  bay  mare;  but 
there  is  another  description  added,  to  wit :  the  bay  mare 
sold  by  the  plaintifi'  to  Johnson."  In  Stewart  v.  Jaques, 
77  Ga.  365,  the  words,  "  one  bay  mare,  two  mare  mules, 
one  horse  mule,"  used  in  a  mortgage,  were  held  insuffi- 
cient to  put  on  notice,  by  its  record,  one  who  purchased 
from  the  mortgagor  a  black  horse  mule  and  a  black 
mare  mule  of  stated  ages.     There,  no  color  with  refer- 
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ence  to  the  mules  was  stated  in  the  mortgage,  nor  were 
any  other  descriptive  terms  as  to  them  used ;  and  be- 
sides, it  appeared  that  the  mortgagor  had  several  places 
on  which  he  had  mules. 

After  all,  it  is,  in  most  cases,  obviously  impossible  to 
SQ  accurately  and  minutely  describe  articles  of  personal 
property  in  a  mortgage  as  to  enable  any  one,  by  a  mere 
inspection  of  the  mortgage,  and  without  reference  to 
any  other  source  of  information,  to  identify  them.  It 
is  also  certain  that  errors  of  greater  or  less  importance 
will  often  occur,  but  they  do  not  always  vitiate.  As 
stated  by  Jones  in  one  of  the  sections  above  cited:  "De- 
scriptions do  not  identify  of  themselves;  they  only 
furnish  the  means  of  identification."  It  would  be  diflS.- 
cult  to  lay  down  an  inflexible  rule  for  determining  what 
description  would,  or  would  not,  be  sufliciently  full  and 
complete  to  put  a  purchaser  of  mortgaged  property  on 
notice,  or  what  errors  or  inaccuracies  in  the  matter  of 
description  should,  or  should  not,  be  held  to  render  the 
instrument  insufficient  for  this  purpose.  In  cases  of 
doubt,  the  matter  should  be  left  to  the  jury  for  determi- 
nation in  the  light  of,  all  the  facts  and  circumstances. 

Judgment  reversed. 


04      30| 

^^^%  The  Mayor  and  Council  of  Albany  v.  Sikbs. 

108    676 

\*U2^  ^'  ^^'  ^^  ^^®  exercise  of  a  power  conferred  by  statute  to  erect  and 

Inill2fl84  maintain  city  water-works,  a  municipal  corporation  arrests  or  ob- 

structs the  natural  flowage  of  surface-water  and  causes  it  to  flow 
upon  adjacent  land,  whereby  the  market  value  of  the  land  is  di- 
minished, the  owner  may  recover  compensation  for  this  damage 
under  that  provision  of  the  constitution  which  declares  that  pri- 
vate property  shall  not  be  taken  or  damaged  for  public  purposes 
without  just  and  adequate  compensation  being  first  paid. 
2.  In  view  of  the  conflict  and  uncertainty  in  the  evidence  as  to 
whether  the  depreciation  in  the  value  of  the  plaintiflTs  property 
was  occasioned  by  the -flooding  incident  to  the  erection  of  the 
water-works,  and  if  so,  to  what  sum  the  depreciation  from  this 
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cause  amonnted,  it  was  error  to  make  the  grant  of  a  new  trial  con* 
ditional  upon  reducing  the  recovery  from  $1,500.00  to  $300.00, 
The  new  trial  should  have  been  granted  unconditionally. 
April  23, 1894.    Argued  at  the  last  term. 

Action  for  damages.  Before  Judge  Bower.  Dough- 
erty superior  court.     April  term,  1893. 

WooTBN  &  WooTBN,  for  plaintiff  in  error. 
W.  T.  Jones  and  S.  J.  Jones,  contra. 

Lumpkin,  Justice. 

1.  Before  the  ratification  of  the  present  constitution 
of  this  State,  the  owner  of  private  property  actually 
taken  for  public  use  was  undoubtedly  entitled  to  com- 
pensation ;  but  where  such  property  was  merely  dam- 
aged in  the  prosecution  of  a  public  work,  it  was  damnum 
absque  injuria.  Our  constitution  now  provides  that: 
*'  Private  property  shall  not  be  taken,  or  damaged,  for 
public  purposes,  without  just  and  adequate  compensa- 
tion being  first  paid."  Code,  §5024.  Const,  art.  1,  §3, 
par.  1,  It  follows  that  where  a  municipal  corporation, 
in  the  exercise  of  a  statutory  power  authorizing  it  to 
erect  and  maintain  city  water-works,  in  so  doing  in- 
jures or  damages  the  private  property  of  a  citizen,  that 
corporation  will  be  liable  to  make  compensation  in 
damages,  if  an  individual  would  be  liable  for  causing 
injuries  or  damages  of  the  same  kind.  In  connection 
with  all  that  is  said  above,  see  Smith  v.  Floyd  county y  85 
Ga.  420. 

Construing  so  much  of  the  declaration  as  was  left 
after  a  portion  of  it  had  been  stricken  on  demurrer, 
together  with  the  evidence  offered  by  the  plaintiff  in 
support  of  her  cause  of  action,  the  main  question  pre- 
sented for  our  consideration  is :  can  she  recover  from 
the  Mayor  and  Council  of  Albany  compensation  for 
arresting  or  obstructing  the  natural  flowage  of  surface- 
water  and  causing  it  to  flow  upon  her  land,  thereby  di- 
minishing the  market  value  of  her  property?     The  evi- 
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dence  tends  to  show  that,  before  the  erection  of  the  city 
water-works,  the  lot  upon  which  the  reservoir  now 
stands  was  more  elevated  than  that  of  the  plaintiff,  and 
that  consequently,  rain-water  falling  upon  the  upper  lot 
ran  down  upon  the  lot  of  the  plaintiff;  but  that  since 
the  erection  of  the  water-works,  rain-water  which  fell 
upon  other  land,  and  ran  upon  and  was  more  or  less  ab- 
sorbed by  the  present  city  lot,  has  been  diverted  from  it 
and  caused  to  overflow  the  plaintiff's  lot,  so  that  it  now 
receives  a  much  greater  quantity  of  surface-water  than  it 
did  before.  Whether  the  city  is  liable  for  this  increased 
flowage  of  surface-water  upon  the  plaintiff's  land  de- 
pends upon  whether  or  not  we  adopt  what  is  known  as 
the  "  common  law  rule,"  or  the  "civil  law  rule,"  bearing 
upon  the  subject  of  surface-water. 

According  to  the  rule  of  the,  common  law,  surface- 
water,  like  the  waters  of  the  sea,  was  regarded  as  a 
common  enemy,  and  it  was  the  right  of  any  land-owner 
to  expel  it  from  his  own  land  without  regard  to  the  in- 
jury which  might  thereby  be  occasioned  the  proprietor 
of  a  iower  estate.  By  the  rule  of  the  civil  law,  while 
the  lower  proprietor  is  bound  to  receive  the  surface 
water  which  naturally  flows  from  the  estate  above,  the 
owner  of  the  latter  has  no  right,  by  diverting  surface- 
water  which  he  ought  to  receive  from  an  estate  above 
his  own  and  to  which  his  estate  is  servient,  thus  to  re- 
lieve his  own  estate  of  the  servitude  which  nature  placed 
upon  it,  and  cast  the  whole  burden  upon  the  estate  of 
his  neighbor  below.  It  is  not  our  present  purpose  to 
discuss  at  length  the  merits  of  these  two  conflicting 
rules.  They  have  been  stated  and  discussed  by  numer- 
ous judges  in  many  of  the  courts  of  this  country,  and 
any  one  desiring  to  pursue  the  investigation  will  find 
the  sources  of  information  indicated  in  the  authorities  be- 
low cited.  According  to  Gould,  the  rule  of  the  common 
law  has  been  accepted  in  Massachusetts,  Maine,  Ver- 
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mont,  New  York,  New  Hampshire,  Rhode  Island,  New 
Jersey,  Michigan,  Minnesota  and  Wisconsin;  that  of 
the  civil  law  in  Pennsylvania,  Illinois,  North  Carolina, 
Alabama,  Tennessee,  California  and  Louisiana,  and  has 
T}een  referred  to  with  approval  by  the  courts  of  Ohio 
and  Missouri.  Gould  on  Waters  (2d  ed.),  §§266,  266. 
Perhaps  a  majority  of  the  American  States  have  adopted 
the  civil  law  rule.  In  O'ConneU  v.  East  Tenn.y  Va.  ^ 
Ou.  By.  Co.y  87  Ga.  246,  many  of  the  cases  bearing 
upon  this  question  are  referred  to.  This  case  is  also 
reported  and  annotated  in  18  Law.  Rep.  An.  894,  and 
in  the  notes  a  large  number  of  pertinent  cases  may  be 
found  cited.  See,  also,  Washb.  Easm.  &  Serv.  (4th  ed.) 
pp.  28,  486  et  aeq.;  Moak's  Underbill  on  Torts,  467-478, 
and  712-714;  Martin  v.  Jett,  12  La.  An.  601,  s.  c.  82  Am. 
Dec.  120.  An  examination  of  the  cases  of  Ogbum  v. 
Oonnor,  46  Cal.  846,  and  McDaniel  v.  Cummings,  88  Cal. 
616,  will  show  that  the  Supreme  Court  of  that  State, 
while  endeavoring  in  the  former  case  to  state  the  com- 
mon law  rule,  really  stated  the  rule  of  the  Roman  civil 
law ;  and  in  the  latter  case,  notwithstanding  the  error 
thus  committed,  allowed  the  civil  law  rule  to  prevail  on 
the  doctrine  of  stare  decisis.  In  Livingston  v.  McDon- 
ald, 21  Iowa,  160,  s.  0.  89  Am.  Dec.  668,  that  eminent 
jurist.  Judge  Dillon,  said,  in  discussing  a  similar  ques- 
tion then  involved,  that :  "  It  would  be  inexcusable  to 
overlook  the  doctrines  of  the  civil  law  respecting  it. 
That  law,  embodying  the  accumulated  wisdom  and  expe- 
rience of  the  refined  and  cultivated  Roman  people  for 
over  a  thousand  years,  though  not  binding  as  authority, 
is  often  of  great  service  to  the  inquirer  after  the  princi- 
ples of  natural  justice  and  right."  In  the  note  to  Mar- 
tin V.  Jett,  found  in  82  Am.  Dec,  supra^  the  common 
law  rule  is  spoken  of  as  the  law  of  force,  and  the  civil 
law  rule  as  the  law  of  justice.  We  concur  in  this  view, 
and  for  this  reason  have  followed  the  latter  rule. 
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Our  only  reason  for  doubting  which  rule  we  ought  to 
follow  is  the  fact  that  so  much  of  the  common  law  of 
England  as  was  in  force  in  the  Province  of  Georgia 
prior  to  May  14,  1776,  and  which  was  then  applicable 
to  the  condition  and  habits  of  our  people  and  conso- 
nant with  our  form  of  government,  is  still,  except  in  so 
far  as  the  same  has  been  expressly  repealed,  modified  or 
superseded,  a  part  of  the  law  of  this  State ;  and  therefore 
we  were  not  quite  certain  that  the  rule  in  question  is  not 
binding  upon  us  as  a  portion  of  our  system  of  laws  de- 
rived from  the  mother  country.  After  a  careful,  dili- 
gent, and  somewhat  extensive,  though  not  completely 
exhaustive,  search  among  the  old  English  reports  and 
law-writers,  we  have  been  unable  to  find  any  distinct, 
clear  and  definite  statement  of  what  was,  at  the  time 
above  mentioned,  the  common  law  applicable  to  the 
precise  question  involved  in  the  present  case.  We  are^ 
perhaps,  perfectly  safe  in  saying  that  there  was  not  in 
England,  prior  to  the  beginning  of  the  American  Revo- 
lution, any  such  authoritative  announcement,  judicial 
or  otherwise,  of  the  rule  concerning  surface-waters  now 
insisted  upon  by  counsel  for  the  plaintift'  in  error,  as  to 
*make  the  same  binding  upon  us.  If  there  was  then 
such  a  rule  at  common  law,  it  certainly  has  never  yet 
been  established  and  recognized  in  Georgia,  and  we 
doubt  exceedingly  if  it  would  be  applicable  to  the  con- 
dition and  habits  of  our  people,  or  adapted  to  the  true 
spirit  and  genius  of  our  institutions.  Our  declared  con- 
stitutional policy,  as  already  shown,  is  to  require  com- 
pensation to  be  made  for  injuries  inflicted.  The  growth 
of  this  policy  is  evidenced  by  the  trend  of  our  legisla- 
tion for  many  years,  and  the  corresponding  modification 
of  judicial  opinion.  In  view  of  these  things,  we  do  not 
care  now  to  turn  backwards,  and  there  is  nothing,  we 
think,  which  prevents  our  following  as  the  true  law  of 
this  Stiite  the  rule  of  the  civil  law,  it  being,  of  the  two^ 
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the  sounder,  the  more  consistent  with  natural  justice  and 
right,  and  the  more  in  harmony  with  our  system  of  law 
and  the  general  conditions  of  the  commonwealth  of  this 
State. 

In  the  case  of  Phinizy  v.  City  Council  of  Augusta^  47 
Ga.  260,  the  plaintiff  alleged  that  the  city  had  injured 
his  land  by  introducing  within  the  corporate  limits,  by 
means  of  a  canal,  water  for  manufacturing  purposes, 
and  then  turning  this  water  into  artificial  drains  so  as 
to  increase  the  amount  of  water  flowing  upon  his  land ; 
and  it  was  held  that  the  city  was  liable.  The  question 
as  to  the  liability  of  the  city  for  causing  surface  or  rain- 
water to  be  thrown,  through  these  drains,  in  a  concen- 
trated stream  upon  the  land  of  the  plaintiff,  was  also,  to 
some  extent,  involved  in  the  case.  There  seems  to  have 
been  a  difference  of  opinion  as  to  the  law  relating  to 
surface-water,  between  Judges  McCay  and  Montgomery 
on  the  one  side,  and  Chief  Justice  Warner  on  the  other. 
We  are  decidedly  of  the  opinion  that  the  views  enter- 
tained by  the  latter  were  correct.  Indeed,  most  of  the 
authorities  follow  the  doctrine  that,  even  as  to  surface- 
water,  one  landed  proprietor  has  no  right  to  concentrate 
and  collect  it,  and  thus  cause  it  to  be  discharged  upon 
the  land  of  a  lower  proprietor  in  greater  quantities  at  a 
particular  locality,  or  in  a  manner  different  from  that  in 
which  the  water  would  be  received  by  the  lower  estate 
if  it  simply  ran  down  upon  it  from  the  upper  by  the 
law  of  gravitation.  The  case  of  Goldsmith  v.  Elsas^  May 
^  Co.j  53  Ga.  186,  is  not  precisely  in  point  for  our  pres- 
ent purpose,  but  it  recognizes  the  rule  that  the  lower  ot 
two  city  lots  owes  a  servitude  to  the  higher,  so  far  as  to 
receive  the  water  which  naturally  flows  therefrom,  but 
the  owner  of  the  higher  lot  has  no  right  to  increase 
such  flow  by  artificial  means. 

We  wish  to  be  understood  as  ruling  in  the  present 
case  that  the  only  compensation  to  which  the  plaintiff 
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would  be  entitled,  under  the  circumstances,  is  for  the 
damage  (if  any)  arising  from  the  alleged  increased  flow 
of  surface-water  to  which  the  defendant  has  subjected 
her  lot,  and  the  consequent  diminution  of  the  maAet 
value  of  the  same.  If  we  correctly  understand  the  case 
as  presented,  such  is,  indeed,  the  only  compensation 
which  the  plaintiff  seeks  to  recover. 

2.  The  jury  found  for  the  plaintiff  the  sum  of  |1,500. 
The  court  ordered  that  a  new  trial  be  granted  unless, 
by  writing  off,  the  recovery  be  reduced  to  |800.  There 
was  a  decided  conflict  in  the  evidence  as  to  whether  the 
depreciation  in  the  value  of  the  plaintiff's  property  was 
occasioned  by  any  increased  flooding  resulting  from  the 
erection  of  the  water-works ;  and  if  so,  to  what  sum  the 
depreciation  from  this  cause  amounted.  The  evidence 
did  not,  in  any  view,  warrant  any  fixed  and  absolute 
conclusions  upon  these  questions,  but  left  the  proper  de- 
termination of  them  in  such  uncertainty  that  the  solu- 
tion of  them  was  peculiarly  a  matter  for  the  jury,  and 
not  one  for  the  judge.  It  is  evident  the  judge  was  dis- 
satisfied with  the  finding  of  |1,500,  and  that  he  would 
not  in  any  event  have  permitted  a  recovery  for  this 
amount  to  stand.  Upon  the  question  of  granting  or  re- 
fusing a  new  trial  without  condition  or  qualification,  he 
undoubtedly  would  have  set  the  verdict  aside.  The 
granting  of  a  new  trial  generally  would  have  met  the 
full  approval  of  this  court;  and  looking  at  the  verdict 
rendered  as  one  which  ought  not  to  be  sustained,  as  the 
court  below  evidently  did,  we  think,  under  the  circum- 
stances, a  new  trial  should  have  been  granted  absolutely 
and  without  condition. 

This  case,  aa  to  the  point  now  under  consideration,  is 
not  like  that  of  the  Augusta  Railway  Co.  v.  GloveVj  92 
Ga.  184,  18  S.  E.  Rep.  406.  There,  the  value  of  a  life 
was  involved,  and  it  was  capable  of  being  ascertained 
with  some  degree  of  certainty.     It  could,  at  least,  be 
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fihown  that,  under  the  evidence  most  favorable  to  the 
plaintift',  a  verdict  beyond  a  certain  amount  would  be 
necessarily  excessive.  The  ruling  in  that  case  was 
simply  to  the  effect  that  if  the  plaintiff,  by  writing  off, 
voluntarily  relinquished  all  of  the  recovery  which  could 
certainly  be  treated  as  excessive,  the  amount  of  the  ver- 
dict, after  this  was  done,  would  no  longer  be  a  cause 
for  a  new  trial.  Judgment  reversed. 


Dbdoe  et  al.  v.  Branch,  sheriff. 

1.  When,  from  its  contents  and  the  facts  and  the  circumstances  con* 
nected  with  its  execution  and  delivery,  together  with  the  Buhse* 
qaent  conduct  of  the  parties  and  the  ordinary,  it  is  manifest  that 
a  writing  subscribed  by  the  tax-collector  and  several  others  was 
intended  to  be  used  and  treated  as  the  official  bond  required  by 
law  of  the  tax-collector  to  entitle  him  to  enter  upon  the  discharge 
of  his  duties  touching  the  collection  of  county  taxes,  the  writing, 
though  not  under  seal,  is,  by  virtue  of  section  4  (par.  7)  and  sec- 
tion 167  of  the  code,  whether  the  ordinary  has  approved  it  in 
writing  or  not,  and  whether  he  has  recorded  it  or  not,  to  be  treated, 
after  the  tax-collector  has  acted  upon  it  and  received  the  county 
taxes  for  the  year  in  which  it  was  given,  as  though  it  were  the 
official  statutory  bond  which  should  have  been  taken,  approved 
and  recorded,  and  execution  may  issue  thereon  against  the  tax- 
collector  and  all  who  subscribed  with  him  for  the  amount  of  any 
default  in  accounting  for  and  paying  over  such  taxes. 

2.  The  writing  being  in  blank,  at  the  time  it  was  delivered,  as  to  the 
amount  of  the  penalty,  and  the  ordinary  having  by  law  general 
authority  to  fix  and  determine  the  penalty  of  tax-collectors'  bonds 
applicable  to  county  taxes,  the  fair,  if  not  the  necessary,  inference 
from  the  execution  and  delivery  of  the  instrument  with  a  blank 
in  the  appropriate  place  for  expressing  the  amount  is,  that  the  or- 
dinary was  expected  by  those  who  subscribed  the  writing  to  fill 
the  blank  with  such  amount  as  he  deemed  proper,  and  their  con- 
sent and  authority  for  him  to  do  so  was  sufficiently  manifested. 
As  to  the  blank  left  for  the  insertion  of  the  names  of  the  sureties, 
it  was  immaterial,  under  section  4,  par.  7,  of  the  code,  whether 
this  was  filled  or  not.  From  the  evidence  the  jury  could  have  in- 
ferred that  the  ordinary  rightfully  and  properly  filled  both  blanks 
before  any  of  the  county  taxes  for  the  year  were  received  by  the 
tax-collector. 

3.  There  was  no  error  for  which  a  new  trial  should  be  granted. 
June  11,  1894.    Argued  at  the  last  term. 
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Equitable  petition.     Before  Judge  Sweat.     Appling 
superior  court.     March  term,  1893. 

G.  J.  HoLTON  &  Son  and  E.  P.  Padoett,  for  plaintifts. 
E.  D.  Graham,  by  brief,  for  defendant. 

Lumpkin,  Justice. 

The  ordinary  of  Appling  county  issued  an  execution 
against  one  Baxley,  as  tax-collector  of  that  county,  as 
principal,  and  Padgett  and  others  as  sureties  upon  his 
official  bond  as  tax-collector  of  that  county,  for  an  al- 
leged default  on  the  part  of  Baxley,  as  such  tax-collector, 
in  paying  over  a  certain  amount  collected  by  him  as 
county  taxes  for  the  year  1887.  This  execution  was 
placed  in  the  hands  of  the  sheriflT,  who  levied  it  upon 
lands  belonging  to  the  sureties  and  advertised  the  same 
for  sale.  These  sureties  united  in  an  equitable  petition 
against  the  sherift*,  the  purpose  of  which  was  to  enjoin 
him  from  further  proceeding  with  the  execution.  The 
petition,  in  substance,  alleged:  Petitioners  are  not,  and 
have  never  been,  the  legal  bondsmen  of  Baxley  as  such 
tax-collector.  The  bond  or  blank  that  they  signed  was 
entirely  blank;  there  was  no  amount  written  in  the 
paper;  the  names  of  the  securities,  if  they  can  be  called 
such,  were  not  inserted  in  the  so-called  bond,  but  there 
was  a  place  left  blank  for  the  filling  in  of  such  names; 
there  was  no  date  to  the  paper ;  the  ordinary  was  not 
present  when  it  was  signed,  but  petitioners  merely  signed 
their  names  at  their  respective  places  of  business  in  the 
presence  of  Baxley,  seeing  and  knowing  it  was  blank  as 
stated;  and  it  has  never  been  approved  nor  recorded 
by  the  ordinary,  as  required  by  sections  931  and  916 
of  the  code.  Since  petitioners  signed,  one  blank  has 
been  filled  with  their  names  as  securities;  in  another 
place  a  blank  has  been  filled  so  as  to  make  the  amount 
of  the  bond  $12,243.96;  and  the  words  "September 
19th"  have  been  inserted  in  the  blank  left  for  dating 
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the  bond.  All  the  above  words  and  figures  have  been 
inserted  since  petitioners  signed  the  paper,  without  their 
knowledge  or  consent  and  not  in  their  presence;  and 
these  facts  make  the  paper  null  and  void. 

On  the  trial,  there  was  a  verdict  for  the  defendant ; 
the  plaintiffs  moved  for  a  new  trial,  which  was  over- 
ruled, and  they  excepted^  The  motion  contained  numer- 
ous grounds.  The  nature  of  such  of  them  as  are  ma- 
terial is  indicated  in  the  head-notes,  in  which  we  have 
endeavored  to  condense  the  rules  of  law  by  which  the 
<5ase  is  controlled. 

It  is  manifest  beyond  question,  from  the  contents  of 
the  writing  subscribed  by  the  tax-collector  and  the  plain- 
tifts  in  error,  and  from  the  facts  and  circumstances  con- 
nected with  its  execution  and  delivery,  together  with 
the  subsequent  conduct  of  the  parties  and  the  ordinary, 
as  shown  by  the  evidence  appearing  in  the  record,  that 
all  the  persons  who  signed  this  instrument  intended  that 
it  should  be  used  and  treated  as  the  official  bond  which 
the  law  required  of  the  tax-collector  in  order  to  entitle 
him  to  enter  upon  the  discharge  of  his  duties  touching 
the  collection  of  the  county  taxes  of  Appling  county. 
Paragraph  7  of  section  4  of  the  code  is  as  follows : 
<*When  a  bond  is  required  by  law,  an  undertaking  in 
writing,  without  seal,  is  sufficient;  and  in  all  bonds 
where  the  names  of  the  obligors  do  not  appear  in  the 
bond,  but  are  subscribed  thereto,  they  are  bound  thereby." 
And  section  167  of  the  code  provides :  "  Whenever  any 
officer,  required  by  law  to  give  an  official  bond,  acts 
under  a  bond  which  is  not  in  the  penalty  payable  and 
conditioned,  nor  approved  and  filed,  as  prescribed  by  law, 
such  bond  is  not  void,  but  stands  in  the  place  of  the 
official  bond,  subject,  on  its  condition  being  broken,  to  all 
the  remedies,  including  the  several  recoveries  which  the 
persons  aggrieved  might  have  maintained  on  the  official 
bond."     In  view  of  the  provisions  of  these  sections,  the 
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fact  that  the  InBtrument  In  question  does  not,  in  the  body 
thereof,  purport  to  be  under  seal,  is  of  no  consequence;, 
nor  is  it  material  whether  the  ordinary  approved  and 
recorded  it  or  not.  It  is,  nevertheless,  after  the  tax- 
collector  has  acted  upon  it  and  received  the  county  taxes 
for  the  year  in  which  it  was  given,  to  be  treated  as  if 
it  were  in  all  respects  the  official  statutory  bond  which 
should  have  been  taken,  approved  and  recorded ;  and 
consequently,  it  was  the  right  and  duty  of  the  ordinary 
to  issue  against  the  tax-collector,  and  all  who  subscribed 
with  him,  an  execution  for  the  amount  of  any  default 
made  by  that  officer  in  accounting  for  and  paying  over 
such  taxes.  In  principle,  most  of  the  questions  involved 
in  this  case  are  ruled  by  County  of  Fulton  v.  Clarke^  7S 
Ga.  666. 

Inasmuch  as  the  law  gives  the  ordinary  general  au- 
thority to  fix  and  determine  the  penalty  of  the  tax-col- 
lector's bonds  with  reference  to  county  taxes,  it  is  cer- 
tainly a  fair  (if  not  a  necessary)  inference  that  the  par- 
ties who  subscribed  Baxley's  bond  as  sureties  intended, 
by  executing  and  delivering  the  instrument  with  a  blank 
in  the  appropriate  place  for  expressing  the  amount  of 
the  penalty,  that  the  ordinary  should  fill  this  blank  with 
such  amount  as  he  deemed  proper.  Taking  into  view 
all  the  facts  and  circumstances,  there  can  hardly  be  a 
reasonable  doubt  that  these  sureties  expected  the  ordi- 
nary to  so  fill  this  blank,  and  we  are  fully  satisfied  that 
their  consent  and  authority  for  him  to  do  so  was  suffi- 
ciently manifested.  If  this  is  not  true,  they  were  play- 
ing the  part  of  mere  triflers ;  and  in  a  matter  so  serious, 
the  law  will  not  tolerate  such  conduct. 

Under  section  4,  paragraph  7,  of  the  code,  already 
cited,  it  made  no  diftereuce  whether  the  blank  left  for 
the  names  of  the  sureties  was  filled  or  not.  It  was  not 
absolutely  clear  and  certain  from  the  evidence  that  the 
ordinary  filled  the  blanks  before  any  of  the  county  taxes 
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for  the  year  were  received  by  the  tax-collector,  but  there 
was  evidence  from  which  the  jury  could  have  rightly  so 
inferred.  This  being  so,  we  are  not  disposed  to  inter- 
fere with  their  finding.  We  are  satisfied  that  when 
Baxley  and  the  plaintiflTs  in  error  signed  the  blank  bond^ 
they  all  expected  and  intended  that  it  should  be  com- 
pleted, approved,  filed  and  recorded  so  as  to  become  in 
all  respects  a  valid  statutory  tax-collector's  bond.  The 
persons  signing  as  sureties  therefore  intended  to  put  it 
within  the  power  of  Baxley  to  assume  and  exercise  the 
duties  of  tax-collector  and  to  get  into  his  hands  money 
belonging  to  the  county,  and  to  make  themselves  re- 
sponsible for  the  payment  of  the  same  by  him  into  the 
county  treasury.  It  is  therefore  no  hardship  upon  them, 
either  legally  or  morally,  to  hold  them  bound  by  their 
contract,  just  as  if,  in  making  it,  there  had  been  due 
compliance  with  all  the  legal  requirements.  To  dis- 
charge them  would,  under  the  circumstances,  be  neither 
more  nor  less  than  to  allow  them  to  perpetrate  a  fraud 
upon  the  public.  We  are  at  some  loss  to  conjecture 
why  the  ordinary  should  have  attended  to  his  duties  in 
connection  with  this  bond  in  the  loose  and  careless 
manner  indicated  by  the  record ;  but  his  negligence  in 
the  matter  presents  no  reason  for  relieving  the  sureties 
of  an  obligation  they  manifestly  intended  to  assume 
when  they  signed  their  names  to  the  paper.  After  a 
careful  examination  and  consideration  of  the  entire  rec- 
ord, we  find  no  error  which  would  authorize  this  court 
to  grant  a  new  trial.  Judgment  affirmed. 


[94      4V 

Byrd  v.  Campbell  Printing-Press  A  Manufacturing  Co»  \^  ^*i 

If  the  terms  of  a  contemplated  sale  be  orally  agreed  upon  by  the 
buyer  and  the  agent  of  the  seller,  with  the  understanding  that  the 
former  is  to  reduce  the  same  to  writing  and  transmit  the  writing 
to  the  seller  for  his  acceptance  or  rejection,  and  certain  vitally 
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material  stipulatioDS  favorable  to  the  buyer  are  by  mistake  omitted 
from  the  writing,  and  with  knowledge  of  this  omission  the  seller 
accepts  the  buyer's  proposal,  and  thereupon  the  latter  (both  par- 
ties fully  understanding  the  terms  of  the  sale  to  be  the  terms  orally 
agreed  upon)  executes  and  delivers  his  promissory  notes  for  the 
price,  and  afterwards,  by  reason  of  the  failure  of  the  seller  to  com- 
ply with  the  stipulations  omitted  from  the  writing,  the  considera- 
tion of  the  notes  so  fails  or  partially  fails  that  in  equity  the  buyer 
would  be  entitled  either  to  a  rescission  or  to  a  material  abatement 
in  the  price,  these  facts  may  be  set  up  as  a  defence  (complete  or 
partial)  to  an  action  on  the  notes,  the  defendant  in  his  plea  alleg- 
ing, not  only  that  the  seller  accepted  the  written  proposal  with 
knowledge  of  the  oral  stipulations  and  of  their  omission  by  mis- 
take from  the  writing,  but  that  he  has  admitted  in  writing  that 
this  was  true,  and  the  plea  not  being  demurred  to  specially  on  the 
ground  that  the  writing  to  prove  this  admission  was  not  set  forth 
either  by  description  or  by  copy  of  the  same. 
June  18, 1881.     Argued  at  the  last  term 

Complaint  on  note.     Before  Judge  Van  Epps.     City 
court  of  Atlanta.     March  term,  1898. 

Danibl  W.  Rountrbe,  for  plaintift*  in  error. 
B.  F.  A  C.  a'.  Abbott,  contra. 

Lumpkin,  Justice. 

The  Campbell  Printing-Press  and  Manufacturing 
Company  sold  and  delivered  to  Charles  P.  Byrd  a  print- 
ing-press, the  latter  giving  his  promissory  notes  for  the 
purchase  price  of  the  same.  An  action  was  brought  by 
the  Campbell  Company  upon  one  of  these  notes,  which, 
notwithstanding  the  defences  set  up  and  attempted  to 
be  set  up  by  the  defendant,  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff.  That  case  is  reported 
in  90  Ga.  542.  Afterwards  the  Campbell  Company 
brought  a  second  action  against  Byrd  upon  another  of 
the  notes  above  mentioned.  To  this  action  the  defend- 
ant filed  a  special  plea,  to  which  the  plaintiff  demurred. 
Pending  argument  on  the  demurrer,  the  defendant  of- 
fered an  amendment  to  this  plea,  which  the  court  re- 
fused to  allow,  and  then  passed  an  order  sustaining  the 
demurrer   and   striking   the   defendant's   special   plea. 
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• 
There  was  a  verdict  for  the  plaintift*  for  the  full  amount 
of  the  note,  and  the  defendant  brings  the  case  to  this 
court  for  review,  assigning  as  error  the  refusal  of  the 
court  to  allow  the  amendment  offered  to  his  special  plea, 
and  the  striking  of  that  plea  on  demurrer.  The  ques- 
tions dealt  with  in  the  present  case  were  not  passed 
upon  or  decided  in  the  former  case  between  these  parties. 

In  order  to  set  forth  clearly  the  questions  involved 
in  the  controversy  now  presented  for  adjudication,  we 
will  state  at  some  length  the  substance  of  the  special 
plea  and  of  the  amendment  which  the  defendant  de- 
sired to  make  to  the  same.  Although,  in  pursuing  this 
course,  there  may  be,  to  a  considerable  extent,  a  repe- 
tition of  the  facts  contained  in  the  statement  and  opinion 
reported  in  90  6r^a.,  supra^  this  seems,  nevertheless,  the 
better  method  of  dealing  with  this  somewhat  compli- 
cated case. 

As  to  the  facts  connected  with  the  sale  of  the  press 
to  Byrd  and  the  negotiations  leading  up  thereto,  the 
defendant's  special  plea  furnishes  the  following  history: 
In  June,  1889,  Byrd  entered  into  a  written  contract  with 
the  Campbell  Company  touching  the  purchase  by  him 
of  a  printing  press,  by  the  terms  of  which  contract  he 
was  to  have  three  months  trial  of  the  press,  with  the 
right  to  reject  the  same  if  it  failed  to  come  up  to  certain 
express  warranties  as  to  workmanship,  suitability,  etc., 
etc.  After  a  trial  of  the  press,  it  was  found,  for  a  num- 
ber of  reasons,  to  be  entirely  unsatisfactory;  and  accord- 
ingly, Byrd,  within  the  time  stipulated  in  the  contract, 
exercised  his  option  to  reject  the  press,  and  notified  the 
resident  agent  of  the  Campbell  Company  to  take  the 
press  out  of  his  office.  The  Campbell  Company  recog- 
nized the  existence  of  the  defects  in  the  press  pointed 
out  by  Byrd,  and  the  trade  was  declared  off. 

Subsequently,  the  company  wrote  Byrd  that  it  was 
^'making  some  radical  changes  which  would  make  the 
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bed  of  said  press  as  accessible  in  front  of  the  cylinder 
as  it  is  on  any  back-delivery  two-revolution  press,"  and 
asked  to  be  permitted  to  make  these  changes  on  the 
press  then  in  Byrd's  office.  Under  orders  from  his  com- 
pany to  try  every  means  possible  to  induce  Byrd  to 
keep  the  press,  the  agent  called  upon  Byrd  and  prevailed 
upon  him  to  allow  the  press  to  remain  in  his  office,  free 
of  charge,  pending  negotiations  for  a  trade  upon  the 
basis  of  remedying  all  defects,  which  the  agent  assured 
Byrd  could  be  done  by  making  certain  alterations  and 
improvements,  and  exhibited  a  letter  from  the  company 
to  that  eftect.  Some  time  elapsing,  and  no  steps  having 
been  made  by  the  company  to  perfect  the  press  afi  pro- 
posed, Byrd  again  requested  the  agent  to  remove  the 
same,  stating  he  had  recently  purchased  another  of  a 
different  kind,  and  had  no  need  of  an  additional  press. 
The  agent,  however,  in  accordance  with  instructions 
from  his  principal,  "  persisted  in  trying  to  make  a  trade, 
and  insisted  that  Byrd  should  make  him  a  proposition 
to  buy  said  press,  upon  the  express  condition  that  such 
alterations  and  improvements  would  be  made  on  it  as 
would  remedy  all  the  defects  on  account  of  which  it  had 
been  rejected,  and  would  bring  it  up  to  the  standard 
fixed  in  the  original  contract."  Byrd  thereupon  told 
the  agent  he  would  not  buy  the  press  at  any  price  in 
the  condition  in  which  it  then  was ;  but  after  much  im- 
portunity, proposed  to  the  agent  to  buy  it  upon  cer- 
tain terms,  upon  the  express  condition  that  all  defects 
would  be  remedied  as  aforesaid.  At  the  request  of  the 
agent  to  reduce  this  offer  to  writing,  Byrd  wrote  the 
following  letter,  which  he  read  over  to  the  agent,  and 
then  delivered  the  same  to  him  to  be  forwarded  to  the 
Campbell  Company : 

"Atlanta,  Ga.,  Dec.  14th,  1889. 
«  Campbell  P.  P.  &  Mfg.  Co.,  New  York. 

"  Gentlemen :  In  reference  to  the  Oscillator  press,  I 
have  only  to  urge  the  objections  with  which  you  are  al- 
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ready  familiar.  For  long  runs  it  is  a  good  press,  but 
for  the  ordinary  run  of  book  and  job  work  it  is  alto- 
gether too  unhandy.  That  I  am  honest  in  this  position 
is  evidenced  by  the  fact  that  I  took  the  Pony  press  in 
its  stead.  The  trade  for  the  Pony  press  has  been  con- 
summated ;  the  press  is  satisfactory,  and  I  have  no  de- 
sire to  make  any  change  so  far  as  it  is  concerned.  With 
the  Whitlock,  the  two-revolution  Campbell  and  the 
Pony,  I  can  do  all  the  work  at  my  command,  and  I  do 
not  need  any  other  press.  It  was  with  the  understand- 
ing that  the  Oscillator  was  rejected  that  the  Pony  was 
put  in,  as  I  had  no  intention  of  keeping  the  Oscillator 
when  the  Pony  was  ordered.  In  this  assertion  your 
Mr.  Fiske  and  Mr.  Seitzinger  will  bear  me  out.  I  am 
very  much  crowded,  and  have  no  room  for  the  number 
of  machines  now  in  my  office. 

"Now,  with  the  above  facts  before  you,  I  make  you 
the  following  proposition,  which  is  the  very  best  I  can 
do,  and  which  shall  be  final :  I  will  give  you  my  notes 
for  92,000.00,  payable  one  third  in  12  months,  one  third 
in  24  months,  and  one  third  in  36  months,  without  in- 
terest, dated  January  1st,  1890.  I  make  the  time  long 
because  I  have  about  as  much  to  pay  in  the  meantime 
as  I  care  to  ;  and  I  make  it  without  interest  because  I 
cannot  afford  to  pay  interest  on  a  comparatively  idle 
press.  Of  course,  I  understand  that  there  is  an  object 
in  having  an  extra  press,  but  I  consider  I  am  paying 
well  for  such  an  object  when  I  pay  $2,000.00  for  it. 

"  I  am  careful  to  give  my  notes  in  such  a  way  as  to 
be  absolutely  certain  of  meeting  them.  I  might  give  you 
notes  for  a  shorter  time,  and  disappoint  you  and  mortify 
myself  by  being  unable  to  pay  them,  but  I  do  not  pro- 
pose to  do  this ;  so  far,  my  record  is  clear  of  such  trans- 
actions, and  I  propose  to  so  conduct  my  affairs  as  to 
maintain  this  record. 

"  If  you  see  tit  to  accept  the  proposition,  you  may  for- 
ward your  papers  for  closing  the  trade. 

"Awaiting  your  reply,  I  remain,  very  truly, 

(Signed)     Chas.  P.  Byrd." 

As  to  the  circumstances  connected  with  the  writing 
of  this  letter,  Byrd  in  his  plea  explains  that  it  was  writ- 
ten at  night,  after  closing  time,  when  both  he  and  the 
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company's  age»t  were  anxious  to  go  home ;  and  while 
it  was  the  mutual  intention  of  both  to  incorporate  in 
the  letter  Byrd's  true  ofter,  as  above  set  forth;  yet,  by 
the  inadvertence,  oversight  and  mistake  of  both  of  them, 
the  letter  failed  to  contain  any  mention  of  the  exprelss 
stipulation  that  said  oft'er  was  made  upon  the  con- 
dition that  the  defects  in  the  press  should  be  remedied 
as  proposed.  Under  these  circumstances,  Byrd  insists 
that  the  writing  of  the  letter  was,  in  eifect,  the  work  of 
both  himself  and  the  agent;  and  charges,  moreover, 
that  the  mistake  thus  caused  by  their  inadvertence  and 
oversight  was  well  known  to  the  Campbell  Company 
when  it  received  this  letter,  and  that  the  company  an- 
swered the  letter  and  accepted  said  ofter  with  full 
knowledge  that  said  condition  or  stipulation  was  a  part 
and  parcel  of  the  proposition  submitted  by  Byrd.  It  is 
further  alleged  in  the  defendant's  plea  that  when  the 
notes  mentioned  in  his  letter  were  presented  to  Byrd  to 
be  signed,  he  declined  to  do  so  until  the  contract  was 
fully  understood  by  both  parties  thereto  to  be  as  above 
indicated,  and  which  defendant  insists  was  the  real  con- 
tract of  purchase.  Subsequently,  the  Campbell  Com- 
pany admitted  in  writing  that  said  condition  was  a  part 
of  the  contract  of  purchase,  and  undertook  to  have 
the  necessary  alterations,  additions  and  improvements 
made  upon  the  press  in  accordance  with  its  contract; 
but  its  efforts  utterly  failed,  and  the  same  defects  existed 
after  such  efforts  as  before ;  and  Byrd,  after  a  full  trial 
of  the  press  as  thus  changed  and  added  to,  finding  it 
not  improved  but  almost  worthless,  again  rejected  it  on 
account  of  said  defects,  and  so  notified  the  Campbell 
Company,  which,  however,  declined  to  accept  it.  After 
the  failure  of  the  company  to  perfect  the  press,  Byrd 
knew  of  no  way  to  remedy  its  defects,  and  it  is  now,  as 
it  has  always  been,  practically  worthless.  It  has  been 
used,  in  consequence,  very  little,  but  has  been  carefully 
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kept  and  is  in  good  condition.  Byrd  has  hitherto  fre- 
quently offered  to  return  it  to  the  company  and  pay 
liberally  for  its  use,  and  is  still  willing  and  offers  to 
do  so. 

Upon  the  maturing  of  the  first  note  given  by  Byrd, 
the  Campbell  Company  instituted  suit  upon  the  same. 
To  this  action  Byrd  filed  a  plea  of  failiye  of  considera- 
tion, but  the  court  held  this  plea  to  be  bad,  for  the  rea- 
son that  it  did  not  upon  its  face  set  forth  a  legal  de- 
fence, being  lacking  in  both  clearness  and  certainty,  not 
only  as  to  details  but  as  to  substance,  and  was  other- 
wise defective.  Judgment  was  accordingly  rendered 
against  the  defendant  for  the  full  amount  of  the  note, 
which  judgment  Byrd  has  since  paid  in  full. 

To  amplify  the  allegations  of  his  plea  in  regard  to  the 
subsequent  recognition  by  the  Campbell  Company  of  his 
mistake  in  omitting  from  his  letter  a  substantial  feature 
of  the  proposition  he  really  intended  to  make,  Byrd 
further  offered  at  the  trial  the  amendment  mentioned  in 
the  beginning  of  this  opinion,  alleging  that  he  "  abso- 
lutely refused  to  sign  said  notes  until  said  agent,  in  ac- 
cordance with  the  specific  written  instructions  of  said 
plaintiff*,  agreed  and  undertook  to  make  said  improve- 
ments and  alterations,  and  thus  correct  all  defects,  upon 
the  faith  of  which  agreement  and  undertaking  the  notes 
were  signed  and  delivered  to  said  agent." 

Passing  by  as  immaterial  everything  which  had  oc- 
curred up  to  the  time  when  the  agent  of  the  Campbell 
Company  succeeded  in  inducing  Byrd  to  submit  to  the 
company  a  written  proposition  stating  the  terms  upon 
which  he  (Byrd)  would  be  willing  to  purchase  the  press, 
we  think  the  latter  was  entitled  to  plead  and  prove  that 
by  mistake  or  inadvertence  he  omitted  from  his  written 
proposition  the  vitally  material  stipulations  and  condi- 
tions favorable  to  himself  specified  in  the  plea,  and  the 
fact  that  this  omission  was  known  to  the  Campbell  Com- 
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pany  when  it  accepted  his  proposition  to  purchase.  We 
are  also  of  the  opinion  that  it  was  the  right  of  Byrd  to 
plead  and  prove  that  both  parties  fully  understood  the 
terms  of  the  sale  to  be  those  agreed  upon  orally  between 
Byrd  and  the  company's  agent  at  the  time  the  written 
proposal  was  made,  and  that  the  notes  given  by  Byrd 
for  the  price  of  the  press  were  executed  and  delivered 
with  this  understanding  on  the  parts  not  only  of  Byrd 
-and  the  company's  agent,  but  also  on  the  part  of  the 
•company  itself;  the  plea  also  alleging  that  the  Campbell 
Company  had  admitted  in  writing  it«  acceptance  of 
Byrd's  written  proposal  with  knowledge  of  the  oral 
stipulations  referred  to  and  of  their  omission,  by  mis- 
take, from  the  writing.  In  this  connection  it  is  well  to 
bear  in  mind  that  there  was  no  special  demurrer  to  the 
plea  on  the  ground  that  the  writing  to  prove  this  ad- 
mission was  not  set  forth  either  by  description  or  by 
-copy  of  the  same. 

If  Byrd  was  entitled  to  plead  as  above  indicated,  it 
ivould  follow,  of  course,  that  he  had  the  right  to  plead 
further  the  failure  of  the  Campbell  Company  to  comply 
with  the  stipulations  omitted  from  the  writing,  and  that 
in  consequence  of  such  failure,  the  consideration  of  the 
notes  failed,  either  totally  or  partially;  and  if,  under 
these  pleadings,  he  can  establish  by  evidence  a  total 
failure  of  consideration,  he  will  be  entitled  to  a  general 
verdict  in  his  favor ;  if  he  establishes  only  a  partial  fail- 
ure of  consideration,  he  will  be  entitled  to  have  a  de- 
-duction  from  the  note  now  sued  on,  in  accordance  with 
the  facts.  The  amendment  which  the  court  rejected  was 
merely  an  amplification  of  the  allegations  contained  in 
the  special  plea,  and  this  constitutes  a  sufficient  reason 
ivhy  it  should  have  been  allowed. 

Taking  a  comprehensive  view  of  all  the  allegations 
-contained  in  the  plea  and  the  amendment  considered 
together,   they   are    not  necessarily  inconsistent  with 
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Byrd's  written  contracts,  as  evidenced  by  his  letter  of 
December  14,  1889,  to  the  Campbell  Company ;  its  ac- 
ceptance of  the  terms  proposed  in  the  letter,  and  his 
promissory  notes  executed  and  delivered  in  pursuance 
thereof.  On  the  contrary,  Byrd  is  simply  seeking  an 
enforcement  of  the  contract  he  actually  made,  a  vital 
part  of  which  was,  in  consequence  of  a  mistake  which 
was  well  known  both  to  the  Campbell  Company  and  its 
agent,  omitted  from  the  letter.  The  recognition  of  the 
existence  of  this  mistake  can  be  shown,  if  the  plea 
epeaks  the  truth,  by  the  company's  written  acknowl- 
edgment. This  acknowledgment,  if  in  fact  made,  will 
«how  that  the  oral  contract  made  by  the  company,  and 
in  consideration  of  which  Byrd  gave  his  notes,  was  not 
only  the  sale  and  delivery  of  the  press,  but  also  the 
making  of  certain  alterations  and  improvements  which 
would  remedy  its  defects  aud  cause  it  to  do  satisfactory 
work.  The  company's  written  acknowledgment,  as 
described  in  the  plea,  would  be  competent  and  sufficient 
evidence  against  the  company  to  show  what  the  con- 
tract really  was.  See  Foster  et  al,  v.  Leeper  ^  Menafee^ 
29  Ga.  294,  cited  approvingly  in  Georgia  Refining  Com- 
pany V.  Augusta  Oil  Company^  74  Ga.  608.  See,  also, 
Marietta  Savings  Bank  v.  Janes,  66  Ga.  286,  holding  that 
where  a  promissory  note  did  not  itself  express  the  entire 
contract  between  the  parties,  but  the  remainder  was  con- 
tained in  a  letter  written  by  one  of  them  in  connection 
with  the  making  of  the  note,  such  letter  was  admissible 
in  evidence  in  a  suit  against  the  maker  by  one  who  took 
the  note  after  its  maturity. 

If  all  the  statements  in  the  plea  are  true,  it  would 
be  grossly  unjust  to  cut  oft'  entirely  Byrd's  defence  and 
allow  the  company  to  recover  upon  the  notes  just  as 
they  stand.  If  the  plaintiff  accepted  his  written  ofter 
of  purchase  knowing  of  the  omission,  and  afterwards 
accepted  his  notes  fully  understanding  they  were  given 
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by  Byrd  upon  the  basis  of  his  letter  as  it  would  be  with 
the  omitted  stipulations  in  it;  and  if  afterwards  the 
company  admitted  in  writing  these  things  to  be  true,  it 
cannot  in  good  conscience  claim  that  its  entire  contract 
with  Byrd  is  evidenced  only  by  the  notes  and  the  literal 
import  of  the  letter.  To  sustain  such  a  claim  on  its 
part  would  be  to  allow  the  company  to  perpetrate  and 
consummate  a  gross  fraud  upon  Byrd,  which,  under  the 
facts  as  alleged  by  him,  is  neither  lawful  nor  allowable. 
We  do  not,  of  course,  know  what  Byrd  will  be  able 
to  prove ;  but  for  the  purpose  of  dealing  with  the  de- 
murrer, the  allegations  of  his  plea  are  to  be  taken  as 
true.  So  regarding  them,  he  has  a  right  to  go  before 
the  jury,  show  the  written  acknowledgment  of  the  plain- 
tiff mentioned  in  his  plea,  and,  by  proving  the  other 
facts  alleged,  establish  his  defence,  either  complete  or 
partial,  as  may  appear  when  the  evidence  all  comes  out. 

Judgment  reversed. 


Beardsley  et  al.  v.  Hilson,  and  vice  versa. 

1.  Where,  under  the  evidence,  the  real  issue  as  to  the  alleged  de- 
livery of  a  deed  was  whether  the  party  to  whom  it  was  sent  by 
the  maker,  and  who  shortly  afterwards  returned  it  declaring  it 
unsatisfactory,  had  ever  accepted  it,  a  charge  in  the  following 
words  was  erroneous  and  misleading:  "  A  deed  is  delivered  in 
the  sense  of  the  law  when  the  person  who  makes  it  puts  it  in  the 
possession  of  the  person  to  whom  it  is  made,  with  the  intention 
that  it  shall  pass  the  title  to  such  person.  After  such  a  delivery, 
the  mere  return  of  the  deed  by  the  holder  thereof  to  the  maker 
would  in  no  wise  affect  the  condition  of  the  title;  the  title  after 
such  return  would  stand  just  where  it  did  before  the  return."  And 
it  was  also  error  to  refuse  to  charge  as  follows:  "If  the  plaintiff 
never  accepted  delivery  of  this  deed,  but  it  was  brought  to  her 
by  a  person  other  than  the  grantor,  and  she  immediately  repudi- 
ated the  deed  and  brought  it  back  to  the  grantor,  saying  she  would 
not  have  it,  there  would  be,  in  law,  no  delivery  of  the  deed  and  it 
would  not  be  effectual  to  pass  the  title  to  the  plaintiff.  Delivery 
to  be  effectual  must  be  accepted  as  such." 
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2.  Under  section  2914(a)  of  the  code,  a  defendant  in  an  equity  case 
who  wag  duly  served  with  a  copy  of  the  bill,  or  acknowledged 
service  of  it,  will,  after  the  lapse  of  three  years  from  the  rendi- 
tion of  a  decree  in  such  case,  be  barred  from  instituting  proceed- 
ings to  set  it  aside.  Such  defendant  was  bound  to  know  when  the 
decree  was  rendered,  and  to  take,  within  the  time  prescribed  by 
law,  the  proper  steps  to  set  it  aside,  if  cause  for  so  doing  existed. 
A  defendant  not  served,  or  who  did  not  acknowledge  service,  or 
appear  and  defend,  is  in  no  way  afifected  by  the  decree.  In  the 
present  case  the  evidence  was  not  sufficient  to  support  a  finding 
that  the  plaintiff  did  not  acknowledge  service  of  the  bill  in  ques- 
tion. It  required  clear  and  explicit  proof,  to  show  that  she  had  not 
been  served. 

3.  The  decree  showing  on  its  face  that  the  counsel  for  the  plaintiff 
in  the  case  in  which  the  decree  was  rendered  claimed  to  have  the 
consent  of  a  defendant  in  that  case  to  the  terms  of  the  decree,  this 
was  sufficient  to  put  that  defendant  on  notice  that  such  consent 
was  asserted  of  reconl,  and  require  her  to  move  within  three 
years  to  set  the  decree  aside. 

4.  A  decree  purporting  to  be  rendered  by  consent  of  parties  is  not 
void  upon  its  face  because  it  declares  the  title  to  the  premises  in 
controversy  to  be  in  a  person  other  than  one  of  the  parties  to  the 
record,  It  appearing  from  the  record,  taken  in  connection  with  ex- 
trinsic evidence,  that  this  person  was  a  purchaser  pendente  lite 
from  one  of  these  parties.  Because  of  his  purchase  pendente  lite^ 
such  person  is  bound  by  the  decree,  and  consequently  entitled 
to  take  the  benefit  of  it;  and  his  vendee  of  the  premises,  being  his 
privy  in  estate,  is  likewise  bound  and  protected  by  the  decree. 

5.  Where,  prior  to  the  adoption  of  the  constitution  of  1868,  an  appeal 
in  an  action  upon  a  promissory  note  was  entered  by  consent  from 
the  county  court  to  the  superior  court,  a  judgment  rendered  by 
the  superior  court  without  the  intervention  of  a  jury,  after  the 
adoption  of  that  constitution,  w^as  not  void,  no  issuable  defence 
having  been  filed,  and  consequently  there  being  nothing  presented 
for  a  jury  to  try,  and  the  judgment  being  for  principal,  interest  and 
costs  only.  In  Wcdker  v.  BivinSt  57  Oa,  322,  and  Birdwng  v.  Wood- 
vfard,  Ibid,  364,  the  rights  of  securites  on  appeal  were  involved. 
In  Seibels  v.  Hodges,  65  Oa.  245,  it  does  not  appear  from  the  report 
that  the  appeal  was  entered  by  consent,  and  therefore  without 
giving  security,  as  was  done  in  the  present  case. 

6.  The  property  levied  upon  being  described  in  these  words :  "A  lot 
and  the  improvements  on  the  same  (as  said  lot  is  now  incloseil) 
on  Houston  street  in  the  4th  ward  of  the  city  of  Atlanta,  contain- 
ing a  half  acre  more  or  less,  adjoining  the  property  of  Francis, 
Haslett  and  Jones,  it  being  part  of  land  lot  No.  51  in  the  14th  dis- 
trict of  originally  Henry,  now  Fulton  county,  Georgia,  levied  on 
as  the  property  of  Robert  Yancey,"  the  description  was  prima 
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facie  sufficient,  although  the  premises  adjoined  only  one  of  the 
persons  named,  and  did  not  adjoin  the  other  two.  And  the  ex- 
trinsic evidence  did  not  raise  such  a  latent  ambiguity  or  disclose 
such  a  want  of  accuracy  as  would  render  the  description  too  un- 
certain to  uphold  a  sale  made  by  the  sheriff  under  the  levy.  As 
there  was  no  mistake  in  setting  forth  the  number  of  the  land  lot 
of  which  the  premises  were  a  part,  it  was  error  for  the  court  in  its 
charge  to  the  jury  to  refer  to  any  mistake  in  that  regard. 
June  18, 1894.    Argued  at  the  last  term. 

Equitable  petition.  Before  Judge  Marshall  J. 
Clarke.    Fulton  superior  court.    September  term,  1892. 

R.  R.  Arnold,  for  Beardsley  et  al. 
Hall  &  Hammond,  contra. 

Simmons,  Justice. 

A  deed  by  Arnold  conveying  to  the  plaintiff  the  prem- 
ises in  dispute  was  attacked  by  the  defendants  on  the 
ground  that  the  plaintift*  had  refused  to  accept  the 
deed,  Arnold  testifying  that  a  day  or  two  after  it  was 
executed  and  handed  to  the  plaintiff's  husband  to  be 
delivered  to  her,  she  returned  it  to  him  (Arnold)  saying 
it  was  "  no  account,"  and  left  it  in  his  office,  and  it  had 
remained  in  his  possession  ever  since,  until  produced  at 
the  trial  in  response  to  notice.  On  this  subject  the  de- 
fendants requested  the  court  to  charge  the  jury  as  fol- 
lows :  "  If  the  plaintiff*  never  accepted  delivery  of  this 
deed,  but  it  was  brought  to  her  by  a  person  other  than 
the  grantor,  and  she  immediately  repudiated  the  deed 
and  brought  it  back  to  the  grantor,  saying  she  would 
not  have  it,  there  would  be,  in  law,  no  delivery  of  the 
deed,  and  it  would  not  be  effectual  to  pass  title  to  the 
plaintiff*.  Delivery  to  be  effectual  must  be  accepted  as 
such."  The  court  refused  to  charge  as  requested,  but 
charged  that  "  a  deed  is  delivered  in  the  sense  of  the 
law  when  the  person  who  makes  it  puts  it  in  the  pos- 
session of  the  person  to  whom  it  is  made,  with  the  in- 
tention that  it  shall  pass  the  title  to  such  person.  After 
such  a  delivery,  the  mere  return  of  the  deed  by  the 
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holder  thereof  to  the  maker  would  in  no  wise  aflect  the 
condition  of  the  title ;  the  title  after  such  return  would 
stand  just  where  it  did  before  the  return." 

We  think  the  court  erred  in  refusing  to  charge  as  re- 
quested, and  in  charging  as  he  did  on  this  subject.  De- 
livery of  a  deed  consists  of  more  than  the  mere  handing 
of  the  deed  to  the  grantee.  In  order  to  constitute  a 
complete  delivery,  there  must  be  acceptance  by  the 
grantee.  Where  a  grantee  retains  a  deed  without  ob- 
jection, acceptance  will  be  inferred.  It  is  a  presumption 
of  law  that  a  party  accepts  whatever  is  for  his  benefit ; 
but  this  presumption  may  be  rebutted.  Certainly  it 
cannot  be  the  law  that  the  mere  handing  to  a  person  of 
a  deed  which  he  forthwith  returns  and  declines  to  accept, 
invests  him  nevertheless  with  the  title  which  the  maker 
of  the  deed  seeks  thereby  to  convey.  If  a  deed  convey- 
ing merely  a  life-estate  should  be  sent  to  the  vendee  of 
a  fee  simple  title,  and  he  should  return  it  and  decline  to 
accept  anything  less  than  the  title  bargained  for,  it  cer- 
tainly could  not  be  contended  that  the  mere  placing  of 
the  deed  in  his  possession  would  invest  him  with  a  life- 
estate  notwithstanding  his  refusal  to  accept;  yet  this 
would  be  so  if  the  rule  Jaid  down  by  the  court  below  in 
this  case  is  correct.  It  is  true  the  learned  judge  who  de- 
livered the  opinion  in  the  case  of  Boss  v.  Campbell^  73  Ga. 
309,  said  that  "  our  law  does  not  make  acceptance,  as 
well  as  delivery,  an  essential  requisite  of  a  deed  to  pass 
title  to  land,"  and  cited  section  2690  of  the  code,  which 
declares:  »'A  deed  to  lands  in  this  State  must  be  in 
writing,  signed  by  the  maker,  attested  by  at  least  two 
witnesses,  and  delivered  to  the  purchaser,  or  some  one 
for  him,  and  be  made  on  a  valuable  or  good  considera- 
tion." In  that  case,  however,  it  was  not  necessarj^  to 
say  this  in  order  to  sustain  the  decision,  inasmuch  as  it 
was  held  that  the  facts  and  circumstances  showed  that 
the  grantee  did  accept  the  deed  in  question.     Besides, 
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although  the  section  cited  does  not  say  in  so  many 
words  that  the  deed  must  be  accepted,  we  think  this  is 
to  be  implied  from  the  requirement  that  the  deed  shall 
be  delivered ;  for  without  acceptance,  as  we  have  already 
said,  there  cannot  be  a  complete  delivery  so  as  to  pass 
title.  To  this  effect,  see:  1  Devlin  on  Deeds,  §285  et  seq.; 
6  Am.  &  Eng.  Enc.  of  Law,  Deeds,  pp.  445,  446,  449. 

2.  This  suit  was  brought  August  15th,  1887,  to  set 
aside  a  decree  rendered  April  1st,  1884.  On  the  bill 
against  the  plaintiff,  upon  which  the  decree  was  ren- 
dered, there  was  an  acknowledgment  of  service  purport- 
ing to  be  signed  by  her;  and  in  the  present  suit  she  seeks 
to  avoid  the  decree  on  the  ground  that  she  did  not  sign 
the  acknowledgment  of  service  nor  authorize  any  one 
else  to  do  so  for  her.  On  this  subject  the  testimony 
was  conflicting.  The  code,  §2914(a),  declares  that  "  all 
proceedings  of  every  kind  in  any  court  of  this  State,  to 
set  aside  judgments  or  decrees  of  the  courts,  must  be 
made  within  three  years  from  the  rendering  of  said 
judgments  or  decrees."  If  this  plaintiff  was  served  with 
a  copy  of  the  bill  or  acknowledged  service,  she  was 
bound  to  know  when  the  decree  was  rendered,  and 
under  this  section  of  the  code,  would  be  barred  from 
instituting  proceedings  to  set  the  decree  aside,  more  than 
three  years  having  elapsed  from  the  rendition  of  the 
decree  to  the  filing  of  her  suit  to  set  it  aside.  Of  course, 
if  she  was  not  served  or  did  not  acknowledge  service  or 
appear  and  defend,  the  d-ecree  is  not  binding  upon  her. 
Where,  however,  an  acknowledgment  of  service  pur- 
porting to  have  been  made  by  the  defendant  appears  on 
the  record,  and  several  years  have  elapsed  from  the  ren- 
dition of  the  decree,  and  other  persons  have  acted  upon 
the  faith  of  it  and  acquired  property  rights  under  it,  we 
think  the  testimony  to  set  aside  the  decree  on  the 
ground  that  there  was  no  service  or  acknowledgment  of 
service,  should  be  clear  and   positive.     Although   the 
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plaintift'  in  this  case  stated  positively  in  the  beginning 
of  her  testimony  that  she  did  not  acknowledge  service 
on  the  bill,  she  admitted  on  cross-examination  that  she 
was  not  certain  and  did  not  remember  about  signing 
the  acknowledgment,  that  her  memory  was  not  very 
good,  that  she  "  did  not  know,"  and  that  she  was  "crip- 
ple-minded and  thick-headed."  It  would  be  a  danger- 
ous precedent  to  set  aside  the  solemn  judgment  of  a 
court,  after  a  long  lapse  of  time,  upon  testimony  so 
vague  and  uncertain  as  this.  We  all  know  that  human 
memory  is  frail  and  uncertain,  and  my  own  experience 
convinces  me  of  this  more  and  more  every  day.  Judg- 
ments and  decrees  are  solemn  adjudications  upon  the 
rights  of  parties  interested  therein,  and  if  courts  were  to 
set  them  aside  years  after  they  have  been  pronounced, 
upon  such  testimony  as  that  of  the  plaintiff  in  this  case, 
the  public  could  no  longer  rely  upon  them  as  binding, 
and  no  investments  upon  the  faith  of  them  could  be  re- 
garded as  safe.  We  do  not  think  the  evidence  in  this 
case  was  sufficient  to  support  a  finding  of  the  jury  that 
the  plaintiff  did  not  acknowledge  service  of  the  bill  in 
question ;  and  we  do  not  hesitate  to  say  this  although 
another  jury  upon  a  former  trial  may  have  found  the 
same  way. 

8.  The  decree  sought  to  be  set  aside  purported  to 
have  been  made  pursuant  to  the  consent  of  counsel  for 
the  plaintiffs  and  defendants  in  the  case,  the  consent  re- 
ferred to  being  in  writing  and  attached  to  the  decree. 
The  counsel  Who  tiled  the  bill  on  which  the  decree  was 
founded,  signed  this  consent  as  follows :  "J.  B.  Red  wine, 
for  complainants  and  Naomi  Webster  for  whom  I  was 
attorney  in  final  settlement,  and  who  consents  to  the 
settlement."  This  was  sufficient,  if  Naomi  Webster 
acknowledged  service  on  the  bill,  to  put  her  on  notice 
that  such  consent  was  asserted  of  record,  and  require 
her  to  move  within  three  years  to  set  the  decree  aside. 
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4.  It  appears  from  the  record  that  a  settlement  was 
agreed  upon  by  the  parties  some  time  prior  to  the  taking- 
of  the  decree,  and  E.  P.  Black  having,  under  this  settle- 
ment, become  a  purchaser  of  the  property  in  question^ 
the  parties  consented  that  the  decree  should  vest  the 
title  to  the  property  in  Black.  This  being  so,  the  de- 
cree is  not  void  because  it  declares  the  title  to  be  in  a 
person  other  than  one  of  the  parties  to  the  records 
Having  purchased  pending  the  litigation,  he  was  bound 
by  the  decree,  and  consequently  was  entitled  to  take  the 
benefit  of  it ;  and  when  he  sold  the  premises  to  other 
persons,  they  were  his  privies  in  estate  and  were  like- 
wise bound  and  protected  by  the  decree. 

5.  The  defendants  relied  upon  a  sheriff's  deed  as  a 
part  of  their  title.  This  deed  was  made  by  virtue  of  a 
sale  under  an  execution  founded  upon  a  judgment 
against  Webster.  The  judgment  was  rendered  in  a  suit 
brought  in  the  county  court  of  Fulton  county  in  1867,. 
and  appealed  by  consent  of  parties  to  the  superior  court. 
Before  the  trial  of  the  case  in  the  latter  court,  the  con- 
stitution of  1868  was  adopted  and  ratified.  That  con- 
stitution provided  that  "  the  court  shall  render  judgment 
without  the  verdict  of  a  jury  in  all  civil  cases  founded 
on  contract,  where  an  issuable  defence  is  not  filed  on 
oath."  The  suit  being  upon  an  unconditional  contract 
in  writing  and  there  being  no  issuable  defence  filed  on 
oath,  the  judge  entered  up  judgment,  under  this  provi- 
sion of  the  constitution.  When  the  sherift'^s  deed  and 
the  judgment  and  execution  above  referred  to  were  of- 
fered in  evidence  in  the  present  case,  counsel  for  the 
plaintiff*  objected  on  the  ground  that  the  judgment  under 
which  the  sheriff*  sold  was  void,  because  the  case,  being 
appealed  from  the  county  court  to  the  superior  court  be- 
fore the  ratification  of  the  constitution  of  1868,  should 
have  been  tried  by  a  jury  and  judgment  entered  on  the 
verdict  of  a  jury.     In  support  of  this  contention  counsel 
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for  the  plaintiff  relied  upon  the  cases  of  Walker  v.  BimnSy 
57  Ga.  322,  and  Birdsong  v.  Woodward^  Id.  354.  In  these 
cases,  however,  it  will  be  seen  that  the  rights  of  suretiea 
were  involved.  The  defendants  therein  appealed  and 
gave  bond  and  security  for  the  eventual  condemnation 
money,  and  it  was  held  by  this  court  that  the  suretiea 
had  a  right  to  trial  by  a  jury  to  ascertain  what  the  con- 
demnation money  was,  and  that  the  judge  had  no  power 
or  authority  in  such  a  case  to  render  judgment  without 
the  verdict  of  a  jury.  These  cases  are  commented  upon 
in  the  case  of  Redd  v.  Davis^  59  Ga.  825.  In  the  case 
of  Seibels  v.  Hodge^y  65  Ga.  245,  the  report  of  the  case,, 
as  published  in  the  book,  is  silent  as  to  whether  sureties 
were  involved  or  not,  but  after  a  careful  reading  of  the 
record  in  the  clerk's  office,  I  am  inclined  to  think  the 
appeal  was  made  in  the  same  way  in  which  it  was  made 
in  the  other  cases  above  referred  to ;  at  any  rate  the 
record  does  not  show  that  the  appeal  was  made  by  con- 
sent. In  the  present  case,  as  before  remarked,  the  ap- 
peal was  made  by  consent;  no  appeal  bond  was  given 
and  no  rights  of  sureties  were  involved,  and  the  judg- 
ment was  merely  for  principal,  interest  and  costs;  thia 
case,  therefore,  is  not  controlled  by  the  cases  relied  upon 
by  counsel  for  the  plaintiff  in  error.  In  the  case  of 
Redd  V.  DaviSj  supra^  it  was  held  that  where  the  consti- 
tution of  1868  abolished  the  county  court  and  trans- 
ferred the  cases  pending  therein  to  the  superior  court, 
it  was  competent  for  the  latter  court  to  render  judgment 
without  a  jury  where  there  was  no  issuable  defence. 
If  this  could  be  done  where  the  cases  were  transferred 
by  law,  we  see  no  reason  why  it  could  not  be  done 
where  they  were  transferred  by  consent  of  the  parties^ 
from  the  same  court  before  it  was  abolished.  We  think 
the  court  below  in  this  case  was  right  in  holding  that 
the  judgment  was  not  void. 

6.  We  deem  it  unnecessary  to  add  anything  to  what 
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18  said  in  the  6th  head-note  as  to  the  sufficiency  of  the 
levy,  as  the  head-note  seems  to  be  full  enough  on  that 
point. 

Judgment  on  the  main  bill  of  exceptions^  reversed;  on  the 
cross-bill^  affirmed. 


Lamb,  relator,  v,  Dunwodt. 

Under  the  act  amending  the  charter  of  the  city  of  Brunswick,  ap- 
proved December  23d,  1892,  which  declares  "  that  the  term  of  the 
mayor  to  be  elected  at  the  election  for  mayor  and  aldermen  of  said 
city  on  the  second  Saturday  in  December,  1892,  shall  be  two 
years,"  the  mayor  elected  on  the  day  last  mentioned  was  entitled 
to  hold  the  office  for  the  term  of  two  years,  although  before  the 
approval  of  the  amending  act  that  day  had  already  passed  and 
an  election  for  a  mayor  for  a  term  of  one  year  only,  as  provided  in 
the  existing  charter  of  the  city,  had  taken  place ;  it  appearing 
from  the  legislative  journals  that  the  amending  act  bad  been  in- 
tnnluced  in  the  senate  and  passed  by  that  body,  and  bad  been 
read  the  first  time  in  the  house  of  representatives  before  the  sec- 
ond Saturday  in  December,  1892,  and  the  charter  of  the  city,  be- 
fore the  amending  act  was  passed,  expressly  declaring  that  the 
mayor  should  hold  bis  office  until  his  successor  was  elected  and 
qualified. 
June  IS,  1894.    Argued  at  the  last  term. 

Quo  warranto.  Before  Judge  Sweat.  Glynn  county. 
January  26,  1894. 

Symmes  &  Bennet  and  Harrison  &  Peeplbs,  for  plain- 
tiff.    Spencer  R.  Atkinson,  for  defendant. 

Lumpkin,  Justice. 

The  act  of  August  27th,  1872,  amending  the  charter 
of  the  city  of  Brunswick  (Acts  of  1872,  p.  151),  pro- 
Tided  for  the  election  of  a  mayor  on  the  second  Satur- 
day in  December  of  that  year,  and  that  there  should  be 
an  election  for  a  mayor  on  the  second  Saturday  in  De- 
cember in  each  and  every  year  thereafter,  the  mayor's 
term  of  office  being  one  year,  and  until  his  successor  was 
duly  elected  and  qualified.     While  this  law  was  still  of 
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force,  Lamb,  on  the  second  Saturday  in  December,  1892, 
was  elected  mayor  of  Brunswick  for  the  term  of  one 
year,  which,  under  the  law,  was  to  begin  on  the  first 
Monday  in  the  January  following.  The  second  Saturday 
in  December,  1892,  was  the  10th  day  of  that  month.  On 
the  30th  day  of  the  preceding  November,  a  bill  to  amend 
the  charter  of  Brunswick  was  introduced  and  read  the 
first  time  in  the  senate.  It  was  read  the  second  time  in 
that  body  December  2d,  and  was  read  the  third  time 
and  passed  December  5th.  This  bill  was  read  in  the 
house  of  representatives  the  first  time  December  9th ; 
the  second  time  December  13th ;  was  passed  by  that 
body  December  15th,  and  approved  by  the  gover- 
nor December  28d.  This  act  is  to  be  found  in  the 
oflicial  publication  of  the  Acts  of  1892,  p.  218.  The 
10th  section  thereof  amends  the  4th  section  of  the  act 
of  1872,  above  cited,  so  as  to  provide  "  that  the  term  of 
the  mayor  to  be  elected  at  the  election  ...  on  the 
second  Saturday  in  December,  1892,  shall  be  two  years, 
and  from  thereafter  elections  for  mayor  shall  be  held 
biennially."  It  will  thus  be  seen  that  the  bill  which 
became  the  act  of  1892  had  been  introduced  and  passed 
in  the  senate,  and  had  been  read  the  first  time  in  the 
house  of  representatives,  before  the  second  Saturday  in 
December,  at  which  time  Lamb,  as  already  stated,  was, 
under  the  then  existing  charter,  elected  mayor  for  the 
term  of  one  year.  At  the  time  of  its  passage  by  the 
senate  and  of  its  first  reading  in  the  house  of  represen- 
tatives, the  words  "to  be  elected"  were  appropriately 
used  with  reference  to  "the  second  Saturday  in  Decem- 
ber, 1892,"  which  had  not  then  yet  arrived;  and  it  is 
obvious  that  when  the  bill  was  introduced,  it  must  have 
been  the  intention  of  its  author,  and  also  of  the  senate 
in  passing  it,  that  it  should  apply  to  the  election  which 
would  occur  on  the  day  last  mentioned.  As,  however, 
that  day  had  come  and  gone  before  the  passage  of  the 
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bill  by  the  house  of  representatives  and  its  approval  by 
the  governor,  the  words  "to  be  elected"  were  no  longer 
literally  appropriate.  The  difficulty  doubtless  arose  from 
inattention  and  a  consequent  failure  to  have  the  bill 
amended  so  as  to  be  accurate  in  its  terms  with  refer- 
ence to  the  election  to  which,  beyond  all  question,  it 
was  originally  intended  to  apply.  In  view  of  the  facts 
stated,  we  cannot  reasonably  doubt  that  the  real  intention 
of  the  General  Assembly  was,  that  the  mayor  elected 
on  the  second  Saturday  in  December,  1892,  should  hold 
his  office  for  the  term  of  two  years  from  the  first  Mon- 
day in  January  thereafter,  upon  which  day  that  term 
was  by  law  to  begin.  The  cardinal  rule  for  the  con- 
struction of  all  statutes  being  that  efiect  should  be  given 
to  the  real  legislative  will  when  ascertainable,  we  feel 
bound  to  hold  that  Lamb  was  entitled  to  the  office  of 
mayor  for  the  term  of  two  years  just  mentioned,  the 
more  especially  as  the  law  actually  in  force  when  hi& 
election  took  place  distinctly  provided  that  he  should 
hold  the  office  until  his  successor  was  duly  elected  and 
qualified. 

At  an  election  held  on  the  second  Saturday  in  De- 
cember, 1893,  Dunwody  was  elected  mayor  of  Bruns- 
wick, and  took  his  seat  as  such  on  the  first  Monday  in 
January,  1894.  Lamb,  claiming  the  office,  instituted 
proceedings  to  test  Dunwody's  right  to  hold  it,  which 
resulted  in  a  judgment  in  favor  of  the  latter. 

There  was  no  authority  of  law  whatever  for  holding 
an  election  in  1893.  After  very  anxious  and  careful 
consideration,  we  can  find  no  sound,  or  even  plausible, 
reason  for  imputing  to  the  legislature  a  design  to  say 
"1893"  instead  of  "  1892"  in  the  phrase,  "on  the  second 
Saturday  in  December,  1892."  At  the  time  the  bill  was- 
drafted,  its  author  could  certainly  have  had  no  intention 
to  use  the  figures  "  1893,"  and  there  is  no  reason  What- 
ever for  supposing  that  at  any  time  while  the  bill  was 
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pending  in  either  branch  of  the  General  Assembly  there 
was  any  purpose  or  intention  to  substitute  "  1893  "  for 
"  1892."  The  act  appoints  the  even,  and  not  the  odd, 
years  for  the  whole  series  of  biennial  elections.  To  be- 
gin the  count  with  1898  is  unquestionably  the  very  re- 
verse of  what  was  contemplated.  The  case  is  really  not 
one  for  construction,  but  for  honest  acceptance  of  the 
exact  truth. 

There  being  no  authority  of  law  for  holding  the  elec- 
tion at  which  Dunwody  was  elected,  that  election  was 
absolutely  null  and  void  and  conferred  upon  him  no 
right  whatever  to  hold  the  office.  This  being  so,  Lamo 
had  the  right  to  hold  over  by  virtue  of  his  election  un- 
der the  act  of  1872,  even  if  the  act  of  1892  did  not  con- 
fer upon  him  a  term  of  two  years.  But  we  think,  for 
the  reasons  already  stated,  the  act  last  mentioned  did 
this.  That  act  was  not  retroactive.  The  term  of  Lamb 
had  not  begun  when  it  was  passed.  It  therefore  did  not 
prolong  the  existing  term,  but  simply  added  an  addi- 
tional year  to  a  term  which  was  to  begin  in  the  future. 
The  act,  therefore,  was  prospective  entirely  as  to  the 
term  of  office  it  affected.  Judgment  reversed. 


Hale-Bbrry  Co.  v.  Diamond  State  Iron  Co.  et  al. 

1.  An  insolvent  corporation,  not  municipal,  is  subject  to  be  proceeded 
against  under  section  3149(a)  et  seq.  of  the  code,  and  a  receiver 
may  be  appointed  to  administer  its  assets,  although  it  may  have 
ceased  to  do  business  before  the  creditors'  petition  against  it  was 
aied. 

H,  The  petition  need  not  describe  the  assets  of  the  corporation, 
the  object  being  to  have  a  receiver  as  to  all  its  assets.  In  such 
case,  however,  the  receiver  in  making  a  seizure  of  anything  not 
expressly  mentioned  will  act  at  his  peril  as  against  the  rights  of 
other  persons. 

Z.  It  is  not  matter  of  error,  as  against  an  insolvent  corporation,  to 
treat  as  assets  still  belonging  to  it  accounts,  or  books  of  account, 
which  it  has  assigned  to  one  or  more  of  its  creditors  as  collateral 
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security,  without  having  complied  with  the  statutory  requirements 
touching  voluntary  assignments  by  insolvent  debtors,  with  respect 
to  a  sworn  inventory  of  all  assets  and  a  sworn  schedule  of  all  in- 
debtedness. While,  by  section  1953  of  the  code,  a  debtor,  though 
insolvent,  may  give  a  lien  by  mortgage,  or  other  legal  means,  or 
may  transfer  negotiable  papers  as  collateral  security,  his  insolvency 
precludes  him  from  voluntarily  assigning  as  mere  security  for  a 
pre-existing  debt  anything  which  requires  an  assignment  to  pass 
the  title,  such  as  non-negotiable  choses  in  action.* 
4.  The  evidence  showing  that  under  its  charter  the  capital  stock  of 
the  defendant  corporation  was  to  be  $10,000.00,  with  the  privilege 
of  increasing  the  same  to  $50,000.00,  which  privilege  was  never 
exercised  except  to  the  extent  of  increasing  the  capital  stock  to 
$15,000.00,  which  amount  was  subscribed  for  and  fully  paid  in ; 
♦and  the  evidence  further  showing  that  long  before  the  filing  of  the 
petition  the  corporation  had  parted  absolutely  with  all  of  its  prop- 
erty, other  than  choses  in  action,  the  whole  proceeds  going  to  the 
payment  of  its  debts,  and  no  fraud  being  alleged  or  shown,  there 
was  no  case  for  the  appointment  of  a  receiver  to  sue  for  any  un- 
paid stock  subscriptions,  or  take  possession  of  the  property  with 
which  the  corporation  had  so  parted;  and  as  some  of  the  choses 
in  action  consisted  of  notes,  and  these  were  transferred  as  col- 
lateral security  to  certain  creditors  whose  claims  far  exceeded  the 
amount  likely  ever  to  be  realized  by  collection,  and  the  fair  pre- 
sumption being  that  the  notes  were  negotiable,  there  was  appa- 
rently no  case  for  a  receiver  as  to  them. 

March  26, 1894.    Argued  at  the  last  term. 

Petition  for  injunction,  receiver,  etc.  Before  Judge 
Henry.     Floyd  county.     November  17,  1893. 

McHenry,  Nunnally  &  Nebl,  for  plaintiff  in  error. 
Rebce  &  Denny  and  C.  A.  Thornwbll,  contra. 

Lumpkin,  Justice. 

1.  The  decision  of  this  court  in  National  Bank  of 
Augusta  v.  Richmond  Factory  et  al,^  decided  at  the  last 
term,  91  Ga.  284, 18  S.  E.  Rep.  160,  supports  the  ruling 
announced  in  the  first  head-note. 

2.  The  object  of  the  petition  filed  against  the  Hale- 
Berry  Company  being  to  have  a  receiver  appointed  to 
take  charge  of  all  the  assets  of  this  corporation,  there 

•The  doctrine  of  this  note  is  OTcmiled.  See  opinion  in  BoyJNn,  Seddon  &Co.(tdk 
V.  Epilein  &  WannhaOter  et  cU.,  October  term,  1804. 
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was  no  indispensable  necessity  for  alleging  of  what  the 
assets  consisted,  or  for  describing  them  in  detail.  The 
equity  of  the  petition  was  complete  without  such  de- 
scription. It  would  have  been  better,  however,  to  state 
distinctly  what  the  assets  were  and  where  they  were 
located,  as  this  would  have  enabled  the  receiver  the  more 
readily  and  intelligently  to  understand  and  carry  out  his 
duty  in  the  premises.  He  was  undoubtedly  authorized 
by  the  order  to  take  possession  of  all  the  assets  of  the 
defendant  corporation,  but  as  all  of  them  were  not  defi- 
nitely described  or  pointed  out,  he  would  necessarily  act 
at  his  peril,  so  far  as  the  rights  of  other  persons  might 
be  concerned,  in  making  a  seizure  of  anything  not  ex- 
pressly mentioned.  Of  course,  a  receiver  would  be  pro- 
tected in  taking  possession  of  any  particular  property 
when  authorized  and  directed  to  do  so  by  the  plain 
terms  of  the  judge's  order;  but  when  an  order,  in  mere 
general  terms,  directs  him  to  take  charge  of  "  goods," 
"  property,"  or  "  other  assets  "  belonging  to  an  insolvent 
corporation,  with  no  further  description,  he  must  be 
careful  to  seize  only  what  actually  belongs  to  this  cor- 
poration ;  and  if  he  seizes  what  belongs  to  other  people, 
it  will  be  at  his  own  risk.  If  this  is  not  good  law,  a 
receiver  armed  with  an  order  of  the  kind  mentioned 
could,  with  impunity,  take  possession  of  any  property 
he  pleased,  provided  only  he  in  good  faith  believed  it 
belonged  to  the  defendant.  Although  this  is  a  day  of 
receivers,  and  their  dominion  seems  to  be  rapidly  ex- 
tending all  over  the  land,  the  courts,  as  yet,  are  hardly 
prepared  to  sanction  their  being  let  loose  upon  the  gen- 
eral public,  free  from  all  restraint  or  responsibility. 

3.  It  appears  that  the  Hale-Berry  Company,  in  order 
to  secure  its  indebtedness  to  the  First  National  Bank  of 
Rome,  executed  and  delivered  to  the  bank  a  mortgage 
upon  its  entire  stock  of  goods  and  fixtures ;  and  also, 
as  collateral  security  for  this  indebtedness,  transferred 
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to  the  bank  its  notes  and  accounts  and  books  of  ac- 
count. It  also  transferred  and  assigned  to  other  cred- 
itors, as  collateral  security  for  debts  due  them,  all  the 
notes  and  accounts  in  the  hands  of  the  bank ;  "  that  is, 
all  the  notes  and  accounts  remaining  after  the  debts  of 
the  bank  [were]  paid."  At  the  time  these  assignments 
were  made,  the  Hale-Berry  Company  was  undoubtedly 
insolvent. 

Our  judgment  in  this  case  was  rendered  March  26th, 
1894,  and  it  was  then  decided  that  the  transfers  of  these 
accounts  and  books  of  account  were,  in  effect,  voluntary 
assignments  of  an  insolvent  debtor  for  the  benefit  of 
creditors,  and  that  the  same  were,  under  the  act  of  Oc- 
tober 17th,  1886  (Acts  of  1884-5,  p.  100),  void  because 
made  without  the  sworn  inventory  and  schedule  re- 
quired by  that  act. 

On  the  10th  of  May  thereafter,  while  the  opinion  in 
this  case  was  being  prepared,  the  case  of  Boykin,  Seddon 
^  Co.  et  aL  v.  Epstein  ^  Wannbacher  et  al.y  from  the  East- 
ern circuit,  came  on  to  be  argued,  and  permission  was 
then  granted  to  review  the  ruling  in  the  present  case  as 
announced  in  the  third  head-note.  For  this  reason,  it 
was  determined  to  delay  filing  an  opinion  in  this  case 
until  after  the  case  of  Boykin,  Seddon  ^  Co.  et  al.  v. 
Epstein  ^  Wannbacher  et  al.  had  been  decided.  The  de- 
cision in  it  was  rendered  on  October  25th. 

After  a  full  and  careful  deliberation  upon  the  ques- 
tion thus  presented  for  reconsideration,  it  was  adjudged 
that  the  previous  case  should  be  overruled  in  so  far  as 
it  holds  that  accounts  or  books  of  accounts  are  not  as- 
signable as  collateral  security  for  a  debt  owing  by  an 
insolvent  debtor  to  the  assignee,  without  complying 
with  the  statutory  requirements  as  to  sworn  inventory 
and  schedule. 

We  will  not,  at  present,  discuss  further  the  question 
involved,  but  will  undertake  to  deal  with  it  in  the  opin- 
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ion  which  will  be  written  in  the  case  of  BoykiUy  Seddon 
^  Co.  et  aL  v.  Epstein  ^  Wannbacher  et  al. 

4.  The  evidence  shows  that  under  its  charter  the 
capital  stock  of  the  Hale-Berry  Company  was  to  be 
$10,000.00,  with  the  privilege  of  increasing  the  same  to 
f  50,000.00,  but  that  this  privilege  was  never  exercised 
except  to  the  extent  of  increasing  the  capital  stock  to 
$15,000.00,  which  latter  amount  was  subscribed  for  and 
fully  paid  in.  It  is  true  that  Hale,  one  of  the  stock- 
holders, borrowed  from  the  bank  the  money  with  which 
to  pay  for  his  stock,  and  that  Berry,  another  stockholder, 
indorsed  this  note,  paid  it  oft",  took  Hale's  stock  as  col- 
lateral security,  and  continued  to  hold  the  same,  and 
that  Hale  has  never  paid  Berry  for  the  advance ;  but  it 
also  appears  that  the  entire  amount  of  cash  due  upon 
the  stock  subscription  of  Hale  and  the  other  stockhold- 
ers was  received  by  the  company  and  went  into  its  busi- 
ness, and  that  none  of  the  indebtedness  of  the  corpora- 
tion is  for  money  borrowed  by  it«  stockholders,  or  any 
of  them,  with  which  to  pay  their  stock  subscriptions. 
We  are  therefore  quite  clear  that  no  case  was  made  for 
the  appointment  of  a  receiver  to  sue  for  and  collect  any 
unpaid  stock  subscriptions. 

The  evidence  further  shows  that  after  giving  to  the 
bank  the  mortgage  mentioned  in  the  preceding  division 
of  this  opinion,  the  property  covered  by  this  mortgage 
was  (with  the  consent  of  the  bank,  and  also  with  the 
consent  of  other  creditors  holding  a  second  mortgage 
on  the  same)  fairly  sold  for  its  full  value  at  private  sale, 
and  all  the  proceeds  applied  to  the  payment  of  the  debt 
due  the  bank.  This,  therefore,  amounted  in  substance 
to  an  absolute  sale  by  the  corporation  of  a  portion  of  its 
property  in  payment  of  its  indebtedness.  There  is  no 
law  to  prevent  a  transaction  of  this  kind ;  and  as  no 
fraud  was  either  alleged  or  shown  in  this  connection, 
there  was  no  occasion  for  appointing  a  receiver  to  take 
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possession  of  the  property  covered  by  the  mortgages 
mentioned,  and  disposed  of  as  above  stated. 

As  already  seen,  some  of  the  choses  in  action  trans- 
ferred primarily  to  the  bank,  and  secondarily  to  the 
other  creditors,  consisted  of  notes.  The  claims  of  the 
creditors  to  whom  these  notes  were  transferred  as  col- 
lateral security  far  exceed  any  amount  likely  to  be  col- 
lected upon  the  notes.  In  the  absence  of  evidence  to 
the  contrary,  the  fair  presumptioii  is  that  these  notes 
were  negotiable ;  and  if  so,  the  insolvent  corporation 
undoubtedly  had  a  legal  right,  under  the  above  cited 
section  of  the  code,  to  transfer  them  as  collateral  security. 
Apparently,  therefore,  there  was,  so  far  as  the  record 
before  us  shows,  no  occasion  for  a  receiver  as  to  them. 

In  view  of  the  foregoing,  we  adjudged  that  the  judg- 
ment of  the  court  below  should  be  reversed  in  so  far  as 
it  directed  the  receiver  to  take  possession  of  any  of  the 
assets  referred  to  in  the  order  of  appointment,  except 
the  accounts,  books  of  account,  and  other  books  of  the 
defendant  corporation.  With  this  disposition  of  the 
case,  save  as  to  the  exception  mentioned,  we  are  still 
satisfied ;  but  with  the  light  now  before  us,  we  think 
the  judgment  below  should  have  been  reversed  generally. 
Judgment  reversed  in  part,  and  in  part  affirmed. 


Roberts  v.  The  State. 

In  order  for  a  defendant  in  a  criminal  case  to  take  the  benefit  of 
the  act  of  September  27th,  1883,  touching  the  production  of  con- 
victs in  the  penitentiary,  as  witnesses,  application  must  first  be 
made  to  the  governor  as  the  act  prescribes.  The  observance  of 
that  requirement  is  necessary,  and  its  omission  is  more  than  fail- 
ure in  a  mere  technicality. 

If  section  4027  of  the  code  applies  where  the  person  desired  as  a 
witness  is  imprisoned  as  a  convict  in  the  penitentiary,  it  imposes 
no  absolute  duty  on  the  judge  of  the  superior  court  to  direct  or 
require  that  the  order  for  producing  the  convict  shall  be  executed 
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at  the  expense  of  the  public,  even  though  the  applicant  for  the 
order  be  unable  from  his  poverty  to  defray  the  expense,  and  even 
if  the  judge  in  the  exercise  of  his  discretion  might,  if  he  thought 
proper,  make  the  county  chargeable  therewith.  The  constitu- 
tional right  to  have  compulsory  process  for  witnesses  does  not  in- 
clude any  right  of  having  them  brought  into  court  at  public  ex- 
pense; and  no  such  right  has  been  expressly  conferred  by  statute, 
except  by  the  act  of  1883  above  referred  to,  under  which  the  right 
is  not  unconditional,  but  limited  by  the  sound  discretion  of  the 
judge,  to  be  exercised  on  the  special  facts  of  the  case. 

3.  The  application  in  the  present  case  being  made  under  the  code, 
and  the  judge  not  having  denied  the  order  or  process  applied  for, 
but  having  only  declined  to  have  it  executed  at  the  charge  of  the 
county,  there  was  no  error. 

4.  There  was  no  abuse  of  discretion  in  denying  a  new  trial  on  any  of 
the  grounds  of  the  motion. 

April  16, 18M. 

Indictment  for  larceny  from  the  person.  Before 
Judge  Richard  H.  Clark.  Pulton  superior  court.  Sep- 
tember term,  1893. 

Roberts  was  convicted  of  larceny  of  money  from  the 
person  of  John  Wade.  The  indictment  charged  that 
the  crime  was  committed  with  one  O'Shields  who  had 
been  tried  and  finally  convicted. 

When  the  case  was  called  for  trial,  defendant  moved 
for  a  continuance  on  account  of  the  absence  of  two  wit- 
nesses, William  B.  Hall  and  Porter  Stocks,  who  were 
in  the  State  penitentiary  from  the  same  court.  When 
defendant  was  put  on  notice  that  the  case  would  be 
called  for  trial,  he  presented  to  the  court  a  petition  for 
an  order  allowing  them  to  be  brought  into  court  to  be 
sworn  in  his  behalf;  and  he  alleges  that  the  court  erred 
in  refusing  to  grant  the  same.  This  petition  alleged, 
in  brief:  Defendant  will  need  the  testimony  of  Hall. 
He  expects  to  prove  by  Hall,  that  Hall  is  the  man  who 
robbed  Wade,  and  defendant  not  the  man,  and  it  was 
impossible  for  it  to  be  defendant ;  that  on  the  night  de- 
fendant was  charged  with  the  larceny  Hall  robbed 
Wade ;  that  on  that  night,  December  24,  1892,  about 
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9:30  o'clock,  Hall  went  on  Collins  street,  Atlanta,  and 
met  a  man  who  was  very  drunk  and  did  not  know  where 
he  was ;  that  he  had  a  bundle  and  Hall  took  it  from  him 
and  unrolled  it,  but  found  it  was  nothing  but  some  old 
overalls ;  that  Hall  took  him  by  the  arm  and  started  to 
walk  towards  Decatur  street ;  that  Wade  gave  Hall  a 
dollar  and  insisted  on  his  getting  some  whisky ;  that 
the  bar-rooms  were  closed,  and  he  gave  Wade  a  drink 
out  of  a  bottle  Hall  had  in  his  pocket,  and  kept  the 
dollar ;  that  Wade  was  beastly  drunk,  and  he  caught 
hold  of  Wade  and  kept  him  from  falling ;  that  Wade 
pulled  a  large  pocket-book  out  of  his  hip  pocket  and 
then  tried  to  put  it  back,  saying  he  had  plenty  of  money ; 
that  Hall  got  the  money  from  Wade  before  he  got  it 
back  in  his  pocket,  and  Wade  was  so  drunk  he  did  not 
know  what  he  was  doing;  that  they  came  up  Decatur 
street  to  Loyd  and  separated,  etc.;  and  that  he  after- 
wards heard  of  two  men  being  arrested  for  robbing  a 
man  on  Decatur  street,  and  on  the  same  night  he  robbed 
a  man  and  knew  they  were  charged  of  the  same  crime 
he  had  committed.  Defendant  can  prove  by  Porter 
Stocks,  that  on  O'Shields'  return  to  the  jail,  after  testi- 
fying on  the  last  trial  of  defendant,  O'Shields  stated  to 
Stocks  that  he  had  sworn  falsely  against  defendant  and 
that  defendant  was  not  guilty,  but  that  O'Shields  did  so 
because  he  thought  it  would  be  an  advantage  to  him  in 
the  case  in  which  he  had  been  convicted.  Defendant 
has  been  confined  in  jail  about  nine  months,  and  has 
therefore  not  had  an  opportunity  for  making  and  ac- 
cumulating money ;  he  has  no  property,  and  is  in  no 
way  able  to  pay  the  expenses  of  bringing  these  witnesses 
to  and  from  the  penitentiary.  He  prays  for  an  order 
directing  the  sherifi' to  go  to  the  penitentiary  and  bring 
them  into  court  as  witnesses. — The  judge  declined  to 
grant  the  order  prayed  for,  because  O'Shields  had 
escaped  from  jail  and  could  not  be  found,  and  Stocks' 
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evidence  was  only  to  discredit  O'Shields ;  and  because 
Hall,  commonly  called  "  Skinny  Hall,"  was  officially 
known  to  the  judge,  who  had  presided  in  his  trial  and 
sentenced  him  to  the  penitentiary  for  several  offences, 
in  which  trials  he  confessed  to  his  guilt  in  one  or  more 
cases  where  the  evidence  demonstrated  his  confession 
was  to  relieve  the  other  defendants,  he  having  been  al- 
ready convicted.  He  was  in  such  condition  no  jury 
would  believe  him.  To  bring  him  to  court  would  be 
difficult  and  expensive,  and  would  give  him  an  oppor- 
tunity to  escape.  Knowing  the  utter  uselessness  of  his 
evidence,  the  judge  felt  it  his  duty  not  to  put  the  ex- 
pense of  such  a  proceeding  upon  the  county ;  but  if  the 
county  or  State  could  be  relieved  of  the  expense,  would 
order  him  brought. 

The  motion  for  new  trial  contained  also  the  general 
grounds,  and  a  ground  of  newly  discovered  evidence. 
The  evidence  at  the  trial  showed,  that  on  the  evening  of 
December  24,  1892,  Wade,  having  in  his  hip-pocket  a 
pocket-book  containing  over  $200  in  bills,  took  several 
drinks  of  liquor  and  visited  a  house  of  ill  fame.  While 
there  defendant  and  O'Shields  came  in ;  and  not  long 
afterwards,  these  three  left  the  house  and  walked  up  the 
street  together,  hunting  a  place  to  get  more  drink.  De- 
fendant offered  to  go  and  get  liquor  if  Wade  would  give 
him  money  to  pay  for  it.  Wade  did  so,  and  defendant 
went  off  and  in  a  few  minutes  returned,  and  Wade  drank 
from  the  bottle  he  brought.  Just  before  this  he  still 
had  his  pocket-book.  After  so  drinking  he  recollected 
no  more  until  the  next  morning,  when  he  found  himself 
far  removed  from  the  place  where  he  was  on  the  pre- 
vious night,  his  pocket-book  and  money  gone.  One 
Lanier  testified  that  he  saw  defendant  and  O'Shields 
with  Wade,  who  was  staggering.  He  heard  defendant 
say,  <' Where  is  that  bottle?"  and  saw  him  fumble 
around  and  pull  a  pocket-book  from  Wade's  pocket; 
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whereupon  defendant  and  O'Shields  went  through  an 
alley,  leaving  Wade  there  staggering.  One  Hall  testi- 
fied, that'in  the  jail  and  in  the  presence  of  Porter  Stocks, 
defendant  said  he  was  guilty  of  the  crime  and  O'Shields 
had  nothing  to  do  with  it ;  that  he  (defendant)  was  a 
thief,  but  was  too  slick  to  get  caught,  etc.  Defendant 
introduced  no  evidence  at  the  trial.  To  support  his 
ground  of  newly  discovered  evidence,  he  produced  an 
affidavit  by  one  Griggs,  that  he  was  at  the  same  house 
with  Wade  on  the  night  in  question ;  that  he  left  about 
the  same  time  Wade  left,  went  up  the  same  street,  met 
defendant  and  remained  with  him  until  midnight,  but 
saw  no  more  of  Wade.  He  did  not  communicate  these 
facts  to  defendant  or  his  counsel  until  after  the  trial. 
Also,  an  affidavit  of  one  Camp,  that  he  heard  Hall  say 
he  got  Lanier  to  swear  as  he  did.  Also,  affidavit  of 
Porter  Stocks,  contradicting  Hall's  testimony.  There 
was  an  affidavit  by  defendant  as  to  his  ignorance  of  the 
newly  discovered  evidence  until  after  the  trial ;  but  no 
affidavit  by  his  counsel,  so  far  as  the  record  discloses. 

HuLSBY  &  Bateman,  for  plaintift*  in  error. 
C.  D.  Hill,  solicitor-general,  contra. 

Simmons,  Justice. 

1.  Roberts  was  indicted  for  the  offence  of  robbery. 
When  he  was  arraigned  for  trial  he  moved  for  a  con- 
tinuance on  the  ground  of  the  absence  of  two  witnesses, 
Hall  and  Stocks.  The  court  refused  to  continue  the 
case,  and  this  is  one  of  the  grounds  of  his  motion  for  a 
new  trial.  It  is  recited  in  this  ground  of  the  motion 
for  a  new  trial,  that  when  the  defendant  was  put  on 
notice  that  the  case  would  be  called  for  trial  on  a  cer- 
tain day,  he  presented  a  petition  to  the  court  asking 
that  an  order  be  granted  allowing  these  witnesses  to  be 
brought  into  court  to  be  sworn  in  his  behalf.  The  pe- 
tition alleged  that  Hall  and  Stocks  were  convicts  in  the 
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penitentiary,  and  set  out  facts  the  accused  proposed  to 
prove  by  them,  which,  if  true,  appear  to  be  material. 
The  presiding  judge  declined  to  issue  the  order  to  have 
the  witnesses  brought  from  the  penitentiary,  for  reasons 
assigned  by  him  which  will  be  found  in  the  official  re- 
port. One  of  the  reasons  was,  that  he  felt  he  ought  not 
to  put  upon  the  county  the  expense  of  bringing  these 
witnesses  from  the  penitentiary.  He  offered,  however, 
to  issue  the  order  and  have  them  brought  into  court  if 
the  defendant  would  relieve  the  county  of  this  expense. 
Whether  the  judge  erred  in  refusing  to  issue  the  order 
except  on  the  terms  proposed  by  him,  is  the  controlling 
question  in  the  case.  The  plaintiff  in  error  contends 
that  his  petition  asking  the  court  to  order  the  witnesses 
to  be  brought  from  the  penitentiary  to  testify  was  founded 
on  the  act  of  September  27th,  1883  (Acts,  p.  106),  and 
that  having  complied  with  the  provisions  of  that  act, 
the  judge  erred  in  not  granting  the  order.  We  do  not 
think  he  complied  with  that  act.  The  act  requires  the 
petition  to  be  addressed,  not  to  the  judge  of  the  superior 
court,  but  to  the  governor;  and  if  the  judge  approves 
the  petition,  the  act  commands  the  governor  to  issue 
his  order  to  the  person  having  charge  of  the  convict,  to 
deliver  him  to  the  sheriff  of  the  county  in  which  the 
convict  is  desired  as  a  witness.  Addressing  the  petition 
to  the  governor  is  not  a  mere  technicality ;  it  is  a  matter 
of  substance.  The  governor  has  control  of  all  convicts 
confined  in  the  penitentiary  of  this  State,  and  the  rec- 
ords in  the  executive  department  or  in  the  office  of  the 
principal  keeper  of  the  penitentiary  disclose  where 
each  convict  is  confined.  The  legislature  may  have  been 
of  the  opinion  that  it  would  be  better  for  the  governor 
to  issue  the  order  than  for  the  trial  judge  to  do  so. 
Whatever  may  have  been  the  reason  for  the  require- 
ment, it  prescribed  the  terms  on  which  the  application 
should  be  granted,  and  unless  these  terms  were  com- 
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plied  with,  the  judge  was  not  compelled  to  grant  the  ap- 
plication under  this  act. 

2.  It  was  contended  that  under  the  constitution,  art.  1^ 
section  1,  paragraph  6  (Code,  §4997),  which  declares 
that  every  person  charged  with  an  oflfence  against  the 
laws  of  this  State  shall  have  compulsory  process  to  ob- 
tain the  testimony  of  his  own  witnesses,  and  under  sec- 
tion 4027  of  the  code,  which  declares  that  "  any  judge 
of  the  superior  court  may  issue  his  order  to  any  officer 
having  any  person  in  his  custody  lawfully  imprisoned, 
to  produce  such  person  before  his  court  for  the  purpose 
of  giving  evidence  in  any  criminal  cause  pending  therein, 
without  any  formal  application  or  writ  of  habeas  corpxis 
for  that  purpose,"  the  judge  had  the  power,  and  it  was 
his  duty,  to  grant  the  order  prayed  for  by  the  defendant. 
If  section  4027  applies  where  the  person  desired  as  a 
witness  is  imprisoned  as  a  convict  in  the  penitentiary, 
it  imposes  no  absolute  duty  on  the  judge  to  direct  or 
require  that  the  order  for  producing  the  convict  shall  be 
executed  at  the  expense  of  the  public,  even  though  the 
applicant  for  the  order  be  unable  from  his  poverty  to 
defray  the  expense,  and  even  if  the  judge  in  the  exer- 
cise of  his  discretion  might,  if  he  thought  proper,  make 
the  county  chargeable  therewith.  The  constitutional 
right  to  have  compulsory  process  for  witnesses  does  not 
include  the  right  of  having  them  brought  into  court  at 
public  expense.  On  this  subject  see:  Stater. Kennedy, 
20  Iowa,  372 ;  State  v.  Waters,  39  Maine,  54 ;  ex  parte 
Marmaduke,  91  Mo.  228;  Willard  i?.  Superior  Court, 
22  Pacific  Rep.  (Cal.)  1120,  No  right  of  charging  the 
public  with  the  expense  of  bringing  such  witnesses  into 
court  has  been  expressly  conferred  by  statute,  except  by 
the  act  of  1883,  above  referred  to,  and  under  that  act 
the  right  is  not  unconditional,  but  is  limited  by  the 
sound  discretion  of  the  judge,  to  be  exercised  on  the 
special  facts  of  the  case. 


Digiti 


zed  by  Google 


Reports.]  March  Term,  1894.  78 

8.  TreatiDg  the  application  in  the  present  case  as  hav- 
ing been  made  under  section  4027  of  the  code,  supruy 
and  the  judge  not  having  denied  the  order  or  process  ap- 
plied for,  but  having  only  declined  to  have  it  executed 
at  the  charge  of  the  county,  there  was  no  abuse  of  dis- 
cretion in  refusing  the  application. 

4.  After  a  careful  review  of  the  other  grounds  of  the 
motion  for  a  new  trial,  we  do  not  think  the  court  abused 
its  discretion  in  overruling  them  all. 

Judgment  affirmed. 


Jones  v.  The  State. 

On  the  facts  in  evidence,  a  verdict  for  murder  followed  asanecesBarjr 
conaequenoe,  and  there  was  no  error  in  denying  a  new  trial,, 
although  some  minor  errors  and  inaccuracies  may  have  heen  com- 
mitted in  the  course  of  the  trial. 

April  16*  IflM. 

Indictment  for  murder.  Before  Judge  Butt.  Mus* 
cogee  superior  court.     November  term,  1898. 

M.  H.  Blandpord  and  J.  M.  McNeill,  by  brief,  for 
plaintiff  in  error.  J.  M.  Terrell,  attorney-general,  and 
8.  P.  Gilbert,  solicitor-general,  by  brief,  contra. 

Lumpkin,  Justice. 

How  such  cruelty  as  was  disclosed  by  the  record  in 
this  case  is  possible,  can  be  accounted  for  only  upon  the 
doctrine  of  total  depravity.  The  accused  brutally  and 
unmercifully  beat  to  death  his  niece,  a  helpless  girl  to 
whom  he  owed,  in  loco  parentis^  every  duty  of  kindness 
and  protection.  It  is  unnecessary  to  mar  the  pages  of 
this  report  with  the  heart-sickening  details  of  his  atro- 
cious conduct.  It  is  probably  true  that  he  did  not  act- 
ually intend  to  cause  the  death  of  the  girl,  but  there  was 
no  other  reasonable  or  natural  consequence  of  his  acts. 
He  is,  therefore,  to  the  full  extent,  responsible  in  law  for 
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what  he  did,  and  is  beyond  doubt  a  murderer,  whether 
the  actual  intention  to  kill  existed  or  not.  Hie  motion 
for  a  new  trial  contains  many  grounds,  a  close  examina- 
tion of  which  will,  perhaps,  disclose  the  commission  of 
some  minor  errors  and  inaccuracies  during  the  trial ; 
but  as  the  verdict  for  murder  was  the  only  one  which 
could  be  legally  found,  they  are  immaterial  and  unim- 
portant. There  would  be  no  wisdom  nor  justice  in  or- 
dering another  trial  of  a  case  which  has  already  had  a 
perfectly  lawful  and  proper  termination.  The  jury  saw 
proper  not  to  make  a  recommendation  to  mercy,  and 
the  accused  has  forfeited  his  life.  We  trust  his  awful 
fate  will  be  a  solemn  warning  to  others  who  may  be 
tempted  to  follow  his  unfortunate  example. 

Judgment  affirmed. 


Mansfield  et  al.  v.  The  State. 

IV^here  a  criminal  case,  originating  in  the  county  court  and  resulting 
in  a  conviction,  was  carried  by  certiorari  to  the  superior  court  and 
there  dismissed,  it  was,  within  the  meaning  of  the  act  of  Septem- 
ber  7, 1891,  a  "  criminal  case  tried  "  in  the  latter  court.  Conse- 
quently, where  the  bill  of  exceptions  assigning  as  error  the  dis- 
missal of  the  certiorari  was  not  tendered  and  certified  within  twenty 
days  from  the  date  of  the  decision  complained  of,  the  writ  of  error 
must  be  dismissed. 

April  16, 18M. 

Practice  in  Supreme  Court. 

W.  M.  Harrell  and  Russell  &  Russell,  by  Harri- 
€0N  &  Peeples,  for  plaintifts  in  error. 

W.  N.  Spence,  solicitor-general,  Donalson  &  Hawes 
And  F.  S.  Harrell,  by  brief,  contra. 

Lumpkin,  Justice. 

Mansfield  and  others  were  jointly  tried  for  assault 
and  battery  in  the  county  court  of  Decatur  county,  and 
<;onvicted.     They  took  the  case  by  certiorari  to  the  supe- 
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rior  court,  and  there  on  the  trial  the  presiding  judge, 
on  motion,  dismissed  the  certiorari  because,  in  his  opin- 
ion, the  affidavit  attached  to  the  petition  was  insuffi- 
cient in  law. 

In  this  court  a  motion  to  dismiss  the  writ  of  error  was 
made  and  sustained, because  the  bill  of  exceptions  assign- 
ing as  error  the  dismissal  of  the  certiorari  was  not  ten- 
dered and  certified  within  twenty  days  from  the  date  of 
the  decision  complained  of,  as  required  by  the  act  of  Sep- 
tember 7,  1891.  This  act  provides  that  bills  of  excep- 
tions in  criminal  cases  shall,  as  to  the  time  and  manner 
of  signing,  filing,  serving,  transmitting  and  hearing,  be 
governed  in  all  respects,  where  applicable,  by  the  laws 
of  force  at  the  time  of  its  passage  in  reference  to  bills 
of  exceptions  in  cases  of  injunction.  In  these  latter 
cases,  the  bill  of  exceptions  must  be  tendered  and  certi- 
fied within  twenty  days. 

The  question  is,  was  the  case  at  bar  a  "  criminal  case 
tried  '*  within  the  meaning  of  that  act.  "We  think  it 
was.  It  was  a  case  of  some  kind,  and  there  is  no  class 
of  cases  to  which  it  could  possibly  belong  except  crim- 
inal cases.  It  was  a  prosecution  by  the  State  against 
the  accused  for  a  criminal  oifence  against  the  laws  of 
the  State.  The  fact  that  it  originated  in  the  county 
court,  which  has  jurisdiction  to  try  and  finally  dispose 
of  misdemeanors,  does  not  make  it  any  the  less  a  crim- 
inal case ;  and  besides,  the  policy  of  the  act  in  providing 
for  the  more  speedy  determination  of  criminal  ca«es  is 
fully  as  applicable  to  cases  originating  in  the  county 
court  as  in  any  other  court  of  criminal  jurisdiction. 

Writ  of  error  dismissed. 
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May  v.  The  State. 

1.  Nothing  appears  which  would  justify  a  reviewing  court  in  order- 
ing a  new  trial  because  the  presiding  judge,  in  the  exercise  of  his 
tliscretion,  applied  the  order  for  sequestration  of  witnesses  to  the 
brother  of  the  accused  as  well  as  to  the  other  witnesses  in  the  case. 

2.  The  requests  to  charge  the  jury,  in  so  far  as  they  were  legal  and 
appropriate,  were  fully  and  fairly  covered  by  the  general  charge 
as  given.  This  being  so,  \he  refusal  to  charge  in  the  language  re- 
quested would  be  no  cause  for  a  new  trial,  even  were  the  language 
free  from  inaccuracy. 

3.  Under  no  fair  construction  of  the  evidence  was  the  element  of 
manslaughter  involved.  The  case  was  palpably  one  one  of  mur- 
der or  of  justifiable  homicide. 

4.  The  correctness  of  the  verdict  depended  upon  the  comparative 
credibility  of  the  witnesses,  and  the  jury  having  credited  those 
testifying  in  behalf  of  the  State,  there  was  no  error  in  denying  a 
new  trial. 

April  16, 1894. 

Indictment  for  murder.  Before  Judge  Jenkins.  TeU 
fair  superior  court.     October  term,  1893. 

C.  D.  Loud,  W.  L.  Clarke  and  D.  W.  Rountree,  by 
brief,  for  plaintiff  in  error. 

J.  M.  Terrell,  attorney-general,  and  Tom  Eason,  so- 
licitor-general, by  HiNES,  Shubrick  &  Felder,  contra. 

Lumpkin,  Justice. 

1.  This  case  was  before  this  court  at  the  October  term^ 
1892.  90  Ga.  793.  A  new  trial  was  then  ordered  be- 
cause, in  the  opinion  of  the  court,  the  trial  judge  erred 
in  rejecting  evidence  offered  by  the  accused,  of  an  un- 
communicated  threat  made  by  the  deceased.  No  ques- 
tion of  this  kind  arose  at  the  last  trial. 

It  was  also  held,  when  the  case  was  here  before,  that 
after  ordering  the  sequestration  of  the  witnesses,  the 
court  should  not,  in  permitting  one  of  them,  who  was 
a  brother  of  the  accused,  to  remain  in  the  court-room  to 
assist  in  the  defence,  have  granted  this  permission  on 
condition  that  he  would  not  be  introduced  as  a  witness. 
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At  the  last  trial  the  witnesses  were  again  sequestered, 
and  the  court  applied  the  order  of  sequestration  to  this 
brother  of  the  accused,  as  well  as  to  the  other  witnesses 
in  the  case,  and  required  him  to  retire  from  the  court- 
room during  the  trial.  We  thought,  when  the  case  was 
here  before,  and  we  still  think,  that  the  court  might, 
with  propriety,  have  allowed  the  brother  to  remain  and 
assist  in  the  defence ;  but  we  shall  not  undertake  to  con- 
trol the  discretion  of  the  trial  judge  in  a  matter  of  this 
kind,  no  reason  appearing  in  the  record  which  would 
justify  this  court  in  so  doing. 

2.  The  motion  for  a  new  trial  assigns  as  erroneous 
numerous  refusals  of  the  court  to  give  in  charge  to  the 
jury  requests  presented  by  counsel  for  the  accused. 
These  requests  contain  no  new  or  important  legal  princi- 
ples which  make  it  in  the  least  necessary  to  state  or  dis- 
cuss them.  In  so  far  as  they  were  legal  and  appropriate, 
they  were  fully  and  fairly  covered  by  the  general  charge 
as  given.  In  some  respects,  the  language  of  the  re- 
quests is  not  free  from  inaccuracy.  It  has  been  repeat- 
edly ruled  by  this  court  that  a  refusal  to  charge  even  a 
correct  and  perfectly  unobjectionable  request  in  the  very 
language  in  which  it  is  presented,  will  be  no  cause  for  a 
new  trial,  when  the  principle  embraced  in  such  request 
is  fairly  stated  to  the  jury  by  the  judge  in  his  own  lan- 
guage. 

3.  We  have  carefully  and  anxiously  examined  and 
studied  the  brief  of  evidence  in  the  present  record. 
When  the  case  was  here  the  first  time,  we  did  the  same 
thing  as  to  the  brief  of  evidence  then  brought  up.  There 
is  no  substantial  difference  in  the  two  briefs,  and  we  are 
still  of  the  opinion  that,  "  if  the  witnesses  for  the  State 
told  the  truth,  the  accused  was  guilty  of  murder;  if  the 
version  of  the  homicide  given  by  the  witnesses  for  the 
accused  is  correct,  the  accused  was  justifiable,  and  guilty 
of  no  crime  at  all."     Consequently,  the  court  did  not 
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err  in  failing  or  refusing  to  charge  upon  the  law  of  man- 
slaughter. The  case  was  palpably  one  of  murder,  or  of 
justifiable  homicide. 

4.  It  is  apparent,  from  what  is  above  stated,  that  the 
proper  determination  of  the  case  depended  entirely  upon 
which  set  of  witnesses  the  jury  should  believe.  They 
evidently  credited  those  testifying  in  behalf  of  the  State ; 
and  as  they  are  the  sole  judges  of  the  credibility  of  wit- 
nesses, we  have  neither  the  power  nor  the  inclination 
to  interfere  with  their  exercise  of  this  function. 

Judgment  affirmed. 
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^    ^  1.  Merely  drawing  a  pistol  in  a  quarrel,  though  done  by  the  person 

who  began  the  quarrel,  will  not  deprive  him  of  the  right  to  use  it 
in  self-defence  against  a  deadly  attack  upon  his  own  life.  But 
drawing  the  pistol  with  intent  to  attack  his  adversary's  life,  or 
under  circumstances  calculated  to  excite  in  the  adversary  the  fears 
of  a  reasonable  man  that  an  immediate  attack  on  him  was  in- 
tended, would  outlaw  the  right  of  self-defence  in  the  other. 
Hence,  it  was  error  to  charge  the  jury  that  if  **  the  defendant  be- 
gan the  difficulty,  and  drew  his  pistol  first,  and  [his  adversary] 
drew  next  but  shot  first,  the  defendant  would  not  be  justified  in 
shooting  with  intent  to  kill." 
2.  The  court  erred  in  not  granting  a  new  trial  on  account  of  the  mis- 
direction above  pointed  out;  but  no  other  ground  in  the  motion 
would  require  a  new  trial,  though  apparently  some  slight  errors 
were  committed. 

June  4,  1894. 

Indictment  for  assault  to  murder.  Before  Judge 
Hunt.     Irwin  superior  court.     October  term,  1898. 

E.  D.  Graham,  Jacob  Watson  and  B.  M.  Frizzell, 
for  plaintiff  in  error.  Tom  Eason,  solicitor-general,  by 
HiNES,  Shubrick  &  Fbldbr  and  J.  H.  Martin,  contra. 

Lumpkin,  Justice. 

According  to  the  evidence,  Dorminy  and  Dixon  were 
seated  together  in  a  Ifuggy  near  a  shelter  where  reli- 
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giouB  services  were  being  conducted.  Fussell,  the  ac- 
cused, approached  the  buggy  and  an  altercation  ensued, 
in  the  course  of  which  insulting  language  was  used  by 
both  himself  and  Dorminy.  The  jury  were  warranted 
in  finding  that  Fussell  began  the  quarrel,  and  that  he 
used  the  first  oftensive  epithet.  As  Fussell  was  coming 
up  to  the  buggy,  Dorminy  placed  his  hand  behind  his 
back,  as  if  in  the  act  of  drawing  a  weapon,  and  while 
the  exchange  of  opprobrious  words  was  in  progress, 
Fussell  drew  a  pistol,  and  Dorminy  then  immediately 
drew  another  and  began  shooting  at  Fussell,  who  re- 
turned the  fire,  and  each  shot  several  times,  resulting  in 
the  wounding  of  both.  Indictments  for  assault  with 
intent  to  murder  were  returned  against  both.  Dorminy 
was  tried  and  acquitted.  Afterwards,  Fussell  was  tried 
and  convicted,  and  his  motion  for  a  new  trial  being 
overruled,  he  excepted. 

The  court,  among  other  things,  charged  as  follows: 
"  If  you  believe  from  the  evidence  that  the  defendant 
began  the  difficulty,  and  drew  his  pistol  first,  and  Dor- 
miny drew  next  but  shot  first,  the  defendant  would  not 
be  justified  in  shooting  with  intent  to  kill."  By  the 
words  "began  the  difficulty,"  taken  in  connection  with 
the  context,  the  court  evidently  meant  "began  the  guar- 
rdy'  and  by  the  charge  above  quoted,  and  other  lan- 
guage used,  intended  to  instruct  the  jury  that  if  Fussell 
did  begin  the  quarrel,  and  was  also  the  first  to  draw  a 
pistol,  Dorminy,  without  more,  was  absolutely  justified 
in  drawing  and  shooting  at  once,  and  consequently,  that 
his  so  doing  would  not  justify  Fussell  in  returning  the 
fire,  on  the  idea,  as  stated  in  another  portion  of  the 
charge,  that  "if  Dorminy  was  justifiable  in  drawing  and 
shooting,  .  .  .  this  would  be  no  legal  provocation 
to  the  defendant  to  shoot  and  attempt  to  kill  Dorminy." 

This  was  a  very  close  case,  and,  in  our  opinion,  the 
court  did  not  correctly  and  aptly  state  the  law  applica- 
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ble  to  the  real  question  upon  the  determination  of  which 
the  guilt  or  innocence  of  the  accused  depended.  If,  at 
the  very  time  of  drawing  his  pistol,  Fussell  actually  in- 
tended an  attempt  to  take  Dorrainy's  life,  the  latter  was 
justifiable  in  immediately  drawing  and  using  his  pistol 
in  self-defence;  or  if,  when  Fussell  drew  his  pistol,  his 
manner  and  conduct, and  all  the  attending  circumstances, 
were  calculated  to  excite  in  Dorminy  the  fears  of  a  rea- 
sonable man  that  an  immediate  deadly  attack  upon  him 
was  intended,  he  was  likewise  justifiable  in  drawing 
and  using  his  pistol  for  his  own  protection,  whether  an 
attack  upon  his  life  was  actually  intended  by  Fussell  or 
not.  In  either  event,  Dorminy  would  have  been  justi- 
fiable in  promptly  drawing  and  using  his  own  pistol. 
If  he  was  justifiable  in  firing  at  Fussell,  the  latter  could 
not  return  the  fire  and  legally  claim  to  be  acting  in  self- 
defence,  for,  by  his  own  conduct,  his  right  of  self-defence 
would  have  been  forfeited.  On  the  other  hand,  if  Fus- 
sell, in  the  course  of  an  altercation  by  words  begun  by 
himself  with  Dorminy,  merely  drew  his  pistol  without 
at  the  time  intending  to  make  an  attack  upon  Dor- 
miny's  life,  but  simply  to  use  the  pistol  in  defending 
himself  in  the  event  a  deadly  attack  should  be  made  upon 
him  by  Dorminy,  and  if,  after  Fussell  drew  his  pistol, 
he  made  no  demonstration  with  it,  and  there  was  noth- 
ing in  his  manner  or  conduct  calculated  to  excite  in 
Dorminy  a  reasonable  fear  that  Fussell  was  about  to 
shoot  him,  then  Dorminy  would  not  have  been  justifia- 
ble in  immediately  attempting  to  shoot  and  kill  Fussell. 
The  latter,  of  course,  could  lawfully  defend  himself 
from  a  deadly  attack  which  his  adversary  had  no  right 
to  make.  So,  if  Dorminy  drew  his  pistol  and  shot  at 
Fussell  when  there  was  no  real  or  apparent  necessity  for 
so  doing,  FusselFs  right  of  self-defence  was  not  cut  off. 
A  provocation  by  mere  words  on  the  part  of  Fussell 
would  not  have  justified  Dorminy  in  drawing  and  using 
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a  deadly  weapon.  Boatwright  v.  The  State^  89  Ga.  141. 
It  is,  in  the  present  case,  a  matter  of  the  greatest 
importance  to  determine  why  Fussell  drew  his  pistol, 
and  what  he  immediately  then  did.  Whether  he  drew 
it  to  meet  a  deadly  attack  about  to  be  made  upon  him- 
self by  Dorminy  (which  attack  would  not,  of  course, 
have  been  justified  by  the  mere  fact  that  Fussell  had 
used  offensive  language  to  Dorminy),  or  for  the  purpose 
^f  following  up  his  insult  to  Dorminy  with  a  murderous 
attack  upon  him,  is  the  question  upon  which  the  case 
should  really  be  made  to  turn.  The  court  attached  too 
much  importance  to  the  mere  fact  that  Fussell  was  the 
first  to  draw  a  pistol.  The  charge  amounted  to  an  in- 
struction that  if,  after  beginning  the  quarrel,  Fussell 
also  drew  a  pistol,  then,  ipso  facto,  as  matter  of  law, 
Dorminy  had  a  perfect  right  to  draw  and  shoot.  This 
conclusion  may,  or  may  not,  have  been  correct  as  mat- 
ter of  fact.  As  to  this,  we  express  no  opinion.  But 
we  do  not  think  it  was  so  absolutely  a  conclusion  of  law 
as  to  justify  the  court  in-  so  stating  to  the  jury.  It  was 
a  question  which  should  have  been  left  to  their  deter- 
mination. Generally,  the  drawing  of  a  deadly  weapon 
by  one  of  two  parties  between  whom  an  altercation  is 
going  on  might  be  suflicient  to  justify  the  other  in  be- 
lieving there  was  an  intent  to  immediately  use  it,  and  in 
acting  accordingly ;  and  in  most  cases,  a  jury  under  such 
circumstances  would  probably  be  authorized  to  find  that 
an  immediate  use  of  the  weapon  so  drawn  was  intended. 
This,  however,  is  not  invariably  true.  It  is  easy  to  con- 
ceive of  a  case  where  two  parties  might  be  engaged  in  a 
quarrel,  and  one  of  them  draw  a  deadly  weapon  without 
intending  to  use  it  at  once,  or  without  intending  to  use  it 
at  all  unless  it  should  become  necessary  to  do  so  for  his 
own  protection.  Suppose,  in  a  given  case,  this  should 
appear  aflirmatively  and  beyond  all  doubt.  Then,  cer- 
tainly, the  other  party  would  not  be  justified  in  acting 
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as  he  unquestionably  would  have  a  right  to  do  were  his 
adversary  manifesting  an  intent  or  purpose  to  use  the 
weapon  he  had  drawn  ;  and  in  a  ease  of  the  kind  just 
supposed,  a  charge  like  that  in  the  present  case  would 
be  obviously  inappropriate.  As  every  case  must  stand 
upon  its  own  merits,  the  court  should  never  invade  the 
province  of  the  jury,  but  should,  in  each  instance,  leave 
them  to  decide  whether  an  emergency,  real  or  apparent,^ 
justifying  the  use  of  a  deadly  weapon,  existed.  In  ar- 
riving at  a  proper  conclusion,  the  jury  should  take  into 
consideration  all  the  surrounding  circumstances;  and 
where  they  are  seeking  to  do  right  and  render  a  just  ver- 
dict, they  will  be  very  apt  to  do  so.  Under  the  partic- 
ular facts  of  the  present  case,  there  are,  as  we  have 
above  indicated,  other  elements  deserving  of  considera- 
tion besides  the  mere  order  of  time  in  which  the  wea- 
pons of  the  contending  parties  were  respectively  drawn 
and  used.  We  do  not  mean  to  even  intimate  whether 
the  jury  ought,  or  ought  not,  to  have  concluded  that 
Dorminy  was  justified  in  shooting  when  he  did.  We 
do  mean  to  say  that  the  court  should  have  left  the  deter- 
mination  of  this  very  question  to  the  jury,  and  not  have 
undertaken  to  decide  it  for  them.  The  vice  of  the 
charge  was  its  failure  to  leave  this  question  to  the  jury. 

A  somewhat  similar  case  is  that  of  Butler  v.  The  State^ 
decided  at  the  last  term  (92  Ga.  602),  in  which  it  was  said 
that  an  instruction  to  the  jury  in  the  following  lan- 
guage would  have  been  appropriate :  "  If  the  assault 
upon  the  accused  was  made  with  a  weapon  likely  to 
produce  death  and  in  a  manner  apparently  dangerous 
to  life,  the  fact  that  the  accused  provoked  the  assault 
by  opprobrious  words  would  not  put  him  in  the  wrong 
for  resisting  it  so  far  as  was  necessary  to  his  defence ; 
and  a  seeming  necessity,  if  acted  on  in  good  faith,  would 
be  equivalent  to  a  real  necessity." 

In  the  present  case,  the  charge  of  the  court  limited 
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the  law  of  self-defence,  as  applicable  to  Pussell,  within 
lines  80  narrow  tkiat  he  was  deprived  of  an  absolutely 
fair  and  impartial  trial  by  jury,  as  was  his  right.  For 
this  reason,  the  verdict  is  set  aside. 

The  motion  for  a  new  trial  contains  many  grounds. 
In  so  far  as  the  questions  presented  by  them  can  arise 
at  the  next  trial,  the  merits  of  the  case  have  been  sub- 
stantially covered  by  what  is  said  above.  Some  slight 
errors  in  addition  to  the  main  error  already  pointed  out 
may  have  been  committed,  but  none  are  of  suflScient  im- 
portance to  require  a  discussion  of  them  at  our  hands, 
nor  would  they,  of  themselves,  render  the  granting  of 
a  new  trial  proper.  Judgment  reversed. 


Oliver  v.  The  State.  '^  ^ 

A  statemeDt  made  by  the  accused  upon  his  commitment  trial  is  ad- 
missible against  him  upon  his  trial  in  the  superior  court,  but  when 
such  statement  has  been  reduced  to  writing  as  required  by  law, 
the  writing  is  the  highest  and  best  evidence  of  what  the  accused 
did  state.  The  presumption  being  that  the  magistrate  did  his  duty 
and  reduced  the  statement  to  writing,  parol  evidence  as  to  what 
the  accused  stated  is,  in  the  absence  of  proof  that  the  statement 
was  not  in  fact  reduced  to  writing,  or  that  the  same  has  been  lost 
or  destroyed,  inadmissible. 
Juiie4,l8M. 

Indictment  for  rape.  Before  Judge  Bartlett.  Hous- 
ton superior  court.     April  term,  1894. 

W.  B.  Dew,  by  brief,  for  plaintiif  in  error. 
J.  M.  Terrell,  attorney-general,  and  W.  H.  Felton, 
Jr.,  solicitor-general,  contra. 

Lumpkin,  Justice. 

There  is  but  one  question  of  law  in  this  case  requir- 
ing notice  at  our  hands.  One  of  the  grounds  of  the 
motion  for  a  new  trial  alleged  that  the  court  erred  in 
admitting,  over  the  objection  of  counsel  for  the  accused, 
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the  testimony  of  one  Davis  as  to  what  the  prisoner 
stated  on  his  commitment  trial,  "it  not  having  been 
shown  that  the  written  statement  was  lost,  and  it  being 
presumed  that  the  statement  was  put  in  writing." 

There  can  be  no  doubt  that  a  statement  made  by  the 
accused  upon  his  commitment  trial  is  admissible  against 
him  upon  his  trial  in  chief.  Dumas  v.  JTie  StatCy  63  Ga, 
600.  But  when  such  statement  has  been  reduced  to 
writing,  as  the  law  requires,  the  writing  is  the  highest 
and  best  evidence  of  what  the  accused  did  state.  It  be- 
ing the  duty  of  the  committing  magistrate  (Code,  §4738) 
to  reduce  the  statement  to  writing,  it  will  be  presumed, 
in  the  absence  of  any  proof  to  the  contrary,  that  he  did 
so ;  and  therefore,  unless  it  be  shown  that  the  statement 
was  not  in  fact  reduced  to  writing,  or  that  the  same  has 
been  lost  or  destroyed,  parol  evidence  as  to  what  the 
accused  stated  is 'inadmissible.  This  court  has  decided 
definitely  that  when  the  magistrate  has  reduced  the 
statement  to  writing,  that  paper  is  the  highest  and  best 
evidence  as  to  what  the  statement  was.  Cicero  v.  l^he 
State,  54  Ga.  156;  Daniel  v.  The  State,  66  Ga,  199.  These 
rulings  are  distinctly  supported  by  the  text  of  Whart. 
Cr.  Ev.  (9th  ed.)  §667.  The  author  says :  «  Where  the 
prisoner  voluntarily  confesses  before  the  examining 
magistrate,  and  where  it  is  the  duty  of  the  latter  to  take 
the  examination  in  writing,  when  such  is  done,  the 
writing  alone,  if  producible,  is  evidence  of  the  confes- 
sion, and  the  writing  cannot  be  varied  by  parol  proof" ; 
citing  numerous  authorities,  among  them  Rex  v.  Jacobs, 
1  Leach,  Cr.  Law,  309,  in  which  it  was  held  that:  "Parol 
evidence  cannot  be  given  of  the  examination  of  pris- 
oners taken  before  the  magistrate ;  for  it  must  be  in- 
tended that  it  was  put  in  writing,  as  the  law  requires." 
See,  also,  the  note  to  this  case  on. page  310.  Also,  1 
Taylor  on  Ev.  §399,  in  which  it  is  laid  down  that: 
"  Parol  evidence  cannot  be  received  of  the  statement  of 
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a  prisoner  before  the  magistrate,  where  the  examination 
has,  in  conformity  with  [the  statute],  been  reduced  into 
writing,  and  subscribed,  and  returned  by  the  justice." 
So  we  think  the  law  is  well  settled,  both  as  to  the  pre- 
sumption that  the  magistrate  did  his  duty  in  reducing 
the  statement  to  writing,  and  that,  in  such  case,  the 
writing  itself  is  the  highest  and  best  evidence  of  the 
prisoner's  statement. 

We  very  readily  grant  a  new  trial  in  this  case  because, 
under  the  evidence,  the  conviction  was,  to  say  the  least, 
of  exceedingly  doubtful  propriety.  In  this  we  all  agree. 
Speaking  for  myself  only,  I  do  not  hesitate  to  declare 
positively  that,  in  my  opinion,  the  verdict  of  guilty  was 
manifestly  wrong,  and  under  the  evidence  it  ought  never 
to  have  been  rendered.  Judgment  reversed. 


Coleman  y.  The  State. 

1.  The  record  of  the  conviction  of  a  witness  of  larceny  is  admissible 
in  evidence  to  impeach  him. 

2.  As  the  act  creating  the  city  court  of  Macon  (Acts  1884-5,  p.  470) 
invests  it  with  jurisdiction  over  all  misdemeanors  committed  in 
the  county  of  Bibb,  it  is  a  court  of  general  jurisdiction  as  to  such 
misdemeanors,  and  the  requirements  touching  the  transmission 
of  indictments  from  the  superior  to  the  city  court  are  only  regula- 
tions for  the  exercise  of  that  general  jurisdiction.  Hence,  notwith- 
standing the  requirement  that  when  an  indictment  for  a  misde- 
meanor is  transferred  from  the  superior  to  the  city  court,  the  order 
of  transmission  shall  be  entered  on  the  minutes  of  both  courts,  a 
certified  transcript  from  the  minutes  of  the  city  court  of  the  record 
of  a  conviction  for  a  misdemeanor  in  that  court  upon  a  transferred 
indictment  is  not  rendered  inadmissible  in  evidence  because  there 
was  a  failure  to  enter  the  order  of  transmission  on  the  minutes  of 
that  court,  it  affirmatively  appearing  by  the  minutes  of  the  supe- 
rior court  that  such  order  was  in  fact  duly  passed. 

3.  The  evidence  fully  warranted  the  verdict,  and  there  was  no  error 
in  denying  a  new  trial. 

June  4, 1894. 

Indictment  for  burglary.     Before  Judge  Hardeman. 
Bibb  superior  court.     April  term,  1894. 
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James  H.  Blount,  Jr.,  for  plaintiff  in  error. 
W.  H.  Fblton,  Jr.,  solicitor-general,  contra, 

Lumpkin,  Justice. 

Upon  the  trial  of  Coleman  for  the  crime  of  burglary, 
in  the  superior  court  of  Bibb  county,  one  Stevens  testi- 
fied as  a  witness  in  his  behalf.  For  the  purpose  of  im- 
peaching this  witness,  the  State  offered  in  evidence  a 
record  from  the  city  court  of  Macon,  of  his  conviction 
of  the  offence  of  larceny  from  the  house.  This  record 
was  admitted  by  the  court  over  two  objections  made  by 
the  accused.  One  of  the  objections  was  that  a  witness 
could  not  be  impeached  in  this  manner,  even  if  the  rec- 
ord was  in  all  respects  regular.  It  has  been  settled  by 
two  decisions  of  this  court  that  this  objection  was  not 
well  taken.  McGruder  et  al,  v.  State^  71  Ga,  864 ;  Geor- 
gia Railroad  v.  Horner^  73  Ga,  251.  And  see  Doggett  v. 
Simms,  79  Ga.  257. 

The  other  objection  was,  that  the  indictment  against 
Stevens  for  larceny  from  the  house,  having  been  trans- 
ferred from  the  superior  court  of  Bibb  county  to  the 
city  court  of  Macon,  the  latter  court  did  not  acquire 
jurisdiction  of  the  case,  because  the  requirements  of  sec- 
tion 31  of  the  act  creating  the  city  court  were  not  com- 
plied with,  it  not  appearing  in  the  transcript  from  the 
city  court  that  the  order  transferring  the  case  had  been 
entered  on  the  minutes  of  that  court,  and  the  law  being 
that  the  order  of  transmission  should  be  entered  upon 
the  minutes  of  both  courts.  In  all  other  respects,  the 
transcript  from  the  city  court  was  complete.  It  con- 
sisted of  an  indictment  against  Stevens  for  larceny  from 
the  house  of  goods  of  the  value  of  less  than  fifty  dollars; 
a  plea  of  not  guilty ;  verdict  of  guilty ;  and  sentence  of 
the  court.  The  State  also  introduced  the  minutes  of 
Bibb  superior  court,  showing  the  return  of  this  indict- 
ment, and  an  order  duly  passed  transferring  the  case  to 
the  city  court.     So  there  can  be  no  doubt  that  the  case 
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was  properly  and  legally  transferred  from  the  superior 
to  the  city  court.  After  passing  the  order  transferring 
the  case,  the  superior  court  had  no  further  jurisdiction 
over  it.  By  the  force  and  effect  of  this  order,  the  juris- 
diction was  immediately  vested  in  the  city  court.  Under 
the  act  (cited  in  the  head-note)  creating  the  city  court 
of  Macon,  that  court  is  invested  with  jurisdiction  over 
all  misdemeanors  committed  in  the  county  of  Bibb,  and 
it  is  therefore  a  court  of  general  jurisdiction  as  to  such 
misdemeanors.  The  requirements  touching  the  trans- 
mission of  indictments  to  it  from  the  superior  court  are 
merely  regulations  for  the  exercise  of  that  general  juris- 
diction. This  is  especially  so  as  to  the  requirement  that 
the  city  court  shall  enter  the  order  of  transmission  upon 
its  own  minutes.  We  therefore  are  satisfied  that  the 
city  court  had  jurisdiction  over  the  indictment  against 
Stevens,  and  that  it  had  sufficient  legal  authority  to  try 
and  dispose  of  the  case.  Therefore,  the  objection  to  the 
record  of  Stevens'  conviction  with  which  we  are  now 
dealing  was  properly  overruled  by  the  court. 

On  the  merits,  the  evidence  was  amply  sufficient  to 
sustain  the  verdict  of  guilty  rendered  against  Coleman, 
And  a  new  trial  was  properly  refused. 

Judgment  affirmed. 


94      87 
liau    707 

Baker  et  al  v.  The  City  National  Bank  of  Griffin.       \m  ml 

1.  Properly  construed,  the  petition  in  this  case  is  not  a  proceeding 
to  enforce  the  lien  of  the  mortgage,  but,  as  to  the  resident  defend- 
ant, is  an  action  to  recover  a  general  judgment  against  him  on  the 
mortgage  debt,  and,  as  to  one  of  the  non-resident  defendants,  to 
recover  a  like  judgment  against  him  founded  upon  his  alleged 
promise  made  to  the  mortgagor  to  pay  that  debt.  As  to  the  other 
non-resident  defendant,  its  object  is  to  attack  his  title  to  the  goods 
as  being  only  colorable  as  between  himself  and  the  first  non-resi- 
dent defendant  mentioned,  and  to  deprive  him  of  possession  and 
<5ontrol  pending  the  controversy. 
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2.  One  who,  upon  the  purchase  of  mortgaged  property,  contracts 
with  the  mortgagor  to  pay  the  mortgage  debt,  the  mortgagee  not 
being  a  party  to  the  agreement,  cannot  be  treated  by  the  mortgagee 
as  a  joint  promissor  with  the  mortgagor  so  as  to  render  both  of 
them  subject  to  suit  in  the  same  action,  legal  or  equitable,  in  the 
county  of  the  mortgagor's  residence,  the  purchaser  being  a  resi- 
dent of  another  county. 

3.  Even  treating  the  suit  as  well  brought  as  against  all  the  defend- 
ants, there  being  no  allegation  of  insolvency  as  to  the  two  defend- 
ants residing  in  another  county,  or  either  of  them,  and  the  pfoof 
being  that  they  are  both  in  fact  solvent,  there  would  be  no  just 
cause  for  appointing  a  receiver  or  for  enjoining  the  sale  by  them 
of  the  mortgaged  goods,  the  greater  part  of  the  assets  to  which 
the  mortgage  applies,  if  not  all  of  them,  being  necessary  to  pay 
partnership  debts,  and  these  debts  being  superior  to  and  having 
priority  over  the  lien  of  the  mortgage,  which  lien  is  restricted  to 
the  interest  of  the  mortgagor  in  the  residue  of  the  assets  after  the 
payment  of  all  liabilities  of  the  partnership. 

June  11,  )894. 

Petition  for  injunction,  etc.  Before  Judge  Hunt. 
Spalding  county.     March  8,  1894. 

The  petition  of  the  bank  was  brought  on  February 
16, 1894,  to  Spalding  superior  court.  It  is  alleged:  For 
several  years  Shelton  &  Baker,  a  firm  composed  of  Shel- 
ton  of  Spalding  county  and  Baker  of  Bartow  county, 
have  been  merchandising  in  Griffin,  the  business  being 
under  the  immediate  control  of  Shelton.  On  January 
2,  1894,  Shelton  made  and  delivered  to  A.  J.  Burr  a 
nK)rtgage  on  his  half-interest  in  the  stock  of  goods,  iron 
safe  and' show-cases,  to  secure  four  notes  for  $110  each, 
due  the  first  of  April,  June,  August  and  November, 
1894.  Burr  transferred  the  mortgage  and  notes  to  the 
bank,  and  the  mortgage  was  duly  recorded.  February 
8,  1894,  Baker  came  to  Griffin,  and  negotiations  were 
begun  for  a  sale  by  Shelton  to  Baker.  Shelton  at  once 
notified  Baker  that  he  had  given  said  mortgage,  to 
which  act  Baker  made  no  objection,  but  said  if  he 
bought  him  out  that  would  be  the  first  debt  to  be  paid. 
Immediately  afterwards  Shelton   transferred  to  Baker 
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all  Shelton's  interest  in  said  stock  and  business,  in  con- 
sideration that  Baker  would  pay  the  mortgage  and  notes 
and  all  other  liabilities.  In  pursuance  of  this  trade 
Baker  took  control  of  the  stock,  through  his  agent 
Turner,  and  now  claims  to  have  sold  the  stock  to  Turner,^ 
who  is  now  in  possession  thereof.  In  the  transfer  be- 
tween Shelton  and  Baker  there  was  no  consideration 
other  than  that  named  above.  The  stock  invoiced  over 
|4,400,  and  the  firm  liabilities  were  about  $2,800.  Shel- 
ton assured  the  bank  that  Baker  would  pay  the  mort- 
gage,  both  while  the  sale  was  pending  and  after  it  was 
made.  Baker  has  now  notified  the  bank  that  he  de- 
clines to  pay  it,  and  repudiates  the  contract  made  with 
Shelton.  Turner  is  still  in  possession,  is  rapidly  dis- 
posing of  the  stock,  and  will  dispose  of  it  entirely  or 
take  it  to  Cartersville.  The  mortgage  is  not  due  and 
the  bank  cannot  foreclose  it,  and  believes  all  the  parties 
to  the  transaction  are  about  to  move  from  the  county. 
Turner  was  a  clerk  for  Baker,  and  has  no  means ;  Shel- 
ton is  insolvent ;  and  the  bank  has  no  means  of  learning 
Baker's  financial  standing.  It  prays  for  an  injunction,, 
receiver,  judgment  against  Shelton  and  Baker  for  the 
full  amount  due  it,  and  for  process. 

Shelton  answered :  Baker  came  to  GriflBln  about  Jan- 
uary 31,  1894,  and  after  looking  into  the  business, 
opened  negotiations  to  buy  him  out.  He  then  told 
Baker  he  had  given  the  mortgage  on  his  half-interest  for 
|440,  and  that  it  was  held  by  the  bank;  and  Baker  re- 
plied that  the  mortgage  would  be  the  first  debt  paid. 
Finally  the  following  agreement  was  made :  Shelton 
was  to  transfer  his  interest  to  Baker,  and  Baker  was  to 
pay  off  the  mortgage  and  then  pay  all  the  firm  debts. 
An  inventory  of  the  stock  was  taken,  and  it  invoiced 
over  $4,400.  The  liabilities  were  about  $2,800.  This 
was  the  only  consideration  of  the  transfer ;  and  if  Baker 
declines  to  carry  out  his  agreement,  the  consideration 


Digiti 


zed  by  Google 


90  Baker  v.  City  National  Bank.        [94  Qa. 

has  failed  and  the  transfer  is  void ;  and  Shelton  asks 
that  it  be  decreed  void,  and  that  the  court  either  appoint 
sl  receiver  and  wind  up  the  business  for  the  benefit  of 
the  creditors,  or  that  the  stock  etc.  be  turned  back  to 
Shelton  and  Baker  to  be  held  as  they  were  before  the 
transfer.  He  believes  that  Turner  knew  the  terms  of 
said  trade,  and  knew  that  Baker  was  to  pay  the  bank 
and  other  debts. 

Baker  and  Turner  pleaded  to  the  jurisdiction,  on  the 
ground  of  their  residence  in  Bartow  county.  Further, 
that  they  are  not  joint  or  several  obligors  with  Shelton 
to  plaintiff,  and  in  no  way  legally  bound  for  the  debt; 
and  that  there  is  a  misjoinder  of  each  of  them,  in  order 
to  try  to  give  the  superior  court  of  Spalding  county  juris- 
diction of  them.  They  made  answers  the  nature  and 
contents  of  which  will  sufficiently  appear  from  the  state- 
ment of  the  evidence. 

For  the  plaintiff  there  was  an  affidavit  of  Shelton  and 
wife,  setting  forth  substantially  the  facts  recited  in  Shel- 
ton's  answer.  Shelton  further  swore  that  Turner  told 
him  that  Baker  said  he  had  promised  to  pay  the  bank's 
mortgage,  had  assumed  the  payment  of  it  and  had  ar- 
ranged it,  so  it  would  not  bother  him  in  his  work  in 
Oriffin.  By  other  witnesses  it  was  proved  that  Baker 
stated  he  would  have  the  mortgage  to  pay;  that  the 
stock  of  goods  invoiced  about  |4,100  without  the  fix- 
tures ;  and  that  Turner  had  stated  that,  before  he  bought 
the  stock.  Baker  told  him  of  the  bank's  mortgage,  and 
«aid  it  would  not  interfere  with  Turner  in  his  purchase, 
and  when  it  was  presented,  for  Turner  to  notify  Baker 
and  he  would  take  care  of  it  or  protect  it,  or  words  to 
that  effect.  Turner  also  stated,  when  informed  of  the 
mortgage  after  his  arrival  in  Griffin,  that  he  was  aware 
of  it,  that  Baker  would  attend  to  all  that,  that  he  (Turner) 
understood  the  bank  would  be  protected,  and  that 
Baker  was  to  pay  all  the  debts.     He  afterwards  said,  in 
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response  to  a  request  to  indorse  the  bank's  notes,  that 
the  bank  would  be  paid,  and  that  if  Baker  said  so,  he 
(Turner)  would  indorse  the  notes,  but  that  as  fast  as  the 
money  came  in  they  would  be  paid.  The  bank  was  sat- 
isfied with  this  until  it  received  from  Baker's  attorney 
a  letter  declining  to  pay  the  debt,  etc.  It  was  admitted 
that  A.  J.  Burr  furnished  no  money  on  the  notes  and 
mortgage,  but  carried  them  to  the  bank  and  discounted 
them  for  Shelton. 

For  defendants  the  following  appeared  :  On  Novem- 
ber 1,  1892,  Shelton  and  Baker,  while  citizens  of  Bar- 
tow county,  entered  into  a  partnership  agreement  to  en- 
gage in  a  jewelry  business  in  Griffin,  under  which  each 
was  to  furnish  an  equal  amount  not  over  |1,000.  Shel- 
ton was  to  conduct  the  business  and  receive  |600  a  year 
out  of  the  undivided  profits,  the  remaining  profits  to  be 
equally  divided.  Baker  furnished  |932.81,  and  Shelton 
represented  to  Baker  that  he  furnished  $733.37.  He 
conducted  the  business  until  January  31,  1894,  when  it 
was  dissolved  by  mutual  consent,  Shelton  conveying  all 
his  interest  to  Baker  by  warranty  deed  which  is  silent 
as  to  the  existence  of  any  mortgage  to  the  bank.  It 
recites  that  Shelton  is  indebted  to  Baker,  and  conveys 
"  for  value  received."  Up  to  a  short  time  before  the 
dissolution  Baker  confided  in  Shelton's  integrity  and  did 
not  scrutinize  the  business,  Shelton  assuring  him  that  it 
was  in  good  shape  and  making  money.  About  January 
27,  1894,  he  wrote  to  Baker  to  come  to  Griffin.  He 
went  on  January  29,  had  a  conference  with  Sheltonand 
a  cursory  examination  of  the  books,  and  oftered  to  con- 
vey all  his  interest  to  Shelton  if  Shelton  would  pay  the 
partnership  debts  or  give  him  good  security  against 
them.  In  answer  to  a  question  from  Baker  as  to  how 
and  whence  he  got  the  $400  he  said  he  had  paid  his 
kinsman  on  a  debt,  Shelton  stated  he  got  the  money 
from  the  City  National  Bank,  and  had  given  a  mortgage 
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on  his  .half-interest  in  the  business  to  secure  its  pay- 
ment. Baker  did  not  then  and  never  has  ratified  this 
act.  Shelton  subsequently  informed  Baker  that  he  could 
not  get  the  money  to  meet  Baker's  offer  to  sell  as  just 
stated,  and  advised  that  the  best  thing  to  do  was  to 
make  an  assignment.  On  January  30,  Baker  was  ad- 
vised by  his  attorney  that  the  partnership  debts  would 
have  to  be  paid  before  any  of  the  partnership  assets 
could  be  applied  to  individual  debts  of  a  partner,  and 
that  as  Shelton  was  insolvent  and  the  partnership  prob- 
ably so,  Baker  could  have  all  the  assets  applied  to  the 
partnership  debts  to  the  exclusion  of  the  mortgage.  On 
the  next  day  Baker  asked  Shelton  if  he  was  willing  to 
turn  over  the  whole  business  to  him,  as  he  was  bound 
for  the  partnership  debts  and  would  have  to  pay  them, 
as  none  of  them  could  be  made  out  of  Shelton.  To  this 
Shelton  replied  he  was  willing,  and  the  deed  was  made. 
No  one  was  present  but  Shelton  and  Baker.  In  no  way 
did  Baker  agree  to  become  responsible  for  the  mortgage 
debt,  nor  did  he  authorize  Shelton  so  to  represent.  He 
took  the  deed  in  good  faith,  and  intended  to  convert  the 
assets  into  money  as  quickly  as  he  could,  and  apply  the 
proceds  to  the  partnership  debts.  On  February  2,  he 
sold  them  all  to  Turner,  conveying  them  by  warranty 
deed  and  taking  from  Turner  a  mortgage  to  secure  the 
purchase  money;  which  sale  was  in  good  faith,  to  con- 
vert the  assets  into  money  so  as  to  pay  the  partnership 
debts  as  far  as  possible.  The  partnership  liabilities 
amount  to  $3,756. 70,  and  the  assets  will  not  be  enough 
to  pay  them,  entailing  on  Baker  the  loss  of  the  money 
he  put  into  the  business  and  several  hundred  dollars 
besides.  The  inventory  of  assets  was:  merchandise, 
12,590.25 ;  store  furniture,  $362.35 ;  notes  solvent  and 
insolvent,  $541.45;  accounts  solvent  and  insolvent, 
$918.80;  aggregate,  $4,412.83.  All  the  assets  are  not 
worth  over  $3,000,  and  Turner  offers  to  take  that  for 
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them,  and  Baker  offers  to  transfer  his  mortgage  to  the 
purchaser  on  payment  to  Turner  of  that  sum.  They 
will  probably  bring  little  over  $2,700.  Turner  denied 
making  the  statements  imputed  to  him  in  plaintiff's 
evidence,  except  lie  may  have  said  he  would  indorse  the 
bank's  notes  if  Baker  said  for  him  to  do  it,  as  it  did  not 
matter  to  him  to  whom  he  paid  the  purchase  money  so 
he  got  credit  for  it  on  his  debt  to  Baker.  He  was  told 
of  the  mortgage  at  the  time  Baker  sold  to  him,  with 
the  statement  that  Baker  would  protect  his  warranty 
deed.  The  books  of  the  firm  kept  by  Shelton  showed 
that  he  had  not  charged  himself  with  $88.75  of  firm 
money  used  by  him,  had  taken  credit  twice  for  the  same 
debt  of  132.30,  and  had  entered  on  the  cash  book  as 
^'shortage"  sums  amounting  to  |316.98.  Turner  and 
Baker  both  are  solvent.  Baker  is  amply  so;  and  Turner 
is  in  the  retail  grocery  business  at  Oartersville,  has 
Always  paid  every  debt  he  owed,  and  can  still  do  so. 
Both  are  residents  of  Bartow  county.  Baker  did  ask 
Turner  to  try  to  get  Shelton  to  leave  Griffin,  as  he  feared 
fiome  of  the  firm  creditors  might  try  to  put  them  into 
the  hands  of  a  receiver  there. 

The  judge  ordered  that  injunction  be  granted  and  re- 
ceiver appointed  as  prayed,  provided  that  this  order 
might  be  dissolved  upon  Baker  giving  a  bond  for  $1,000 
conditioned  upon  his  paying  the  bank  the  amount  of 
any  judgment  it  might  recover  against  him  on  final 
hearing.     Defendants  excepted. 

J.  B.  CoNYERS  and  Kontz  &  Conters,  for  plaintiffs  in 
error.     J.  S.  Boynton  and  R.  T.  Daniel,  contra. 

Lumpkin,  Justice. 

1.  The  material  facts  are  stated  by  the  reporter. 
Properly  construed,  the  petition  filed  by  the  City  Na- 
tional Bank  was  not  really  a  proceeding  to  enforce  the 
lien  of  the  mortgage  which  had  been  executed  and  de- 
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livered  by  Shelton  to  Burr,  and  by  the  latter  assigned 
to  the  bank.  The  only  prayer  for  substantial  relief 
against  Shelton,  the  only  defendant  residing  in  Spald- 
ing county,  was  to  recover  a  general  judgment  against 
him  on  the  notes  given  by  him  to  Burr,.and  which  Burr 
had  assigned  to  the  bank  along  with  the  mortgage.  As 
to  Baker,  another  defendant,  who  resided  in  Bartow 
county,  the  petition  should  be  treated  as  neither  more 
nor  less  than  an  action  against  him  founded  upon  his 
alleged  promise  to  pay  to  the  bank  the  debt  of  Shelton 
secured  by  the  mortgage.  As  to  Turner,  the  other  non- 
resident defendant,  the  object  of  the  petition  was  simply 
to  attack  the  title  to  the  goods  which  he  claimed  to 
have  derived  by  purchase  from  Baker,  as  being  only 
colorable  and  not  real,  and  therefore  to  have  him  dealt 
with  by  the  court  as  a  mere  nominal  owner  of  the  goods^ 
and  consequently,  deprived  of  the  possession  and  con- 
trol of  them  pending  the  litigation.  The  above,  we 
think,  sets  forth,  in  a  condensed  form,  the  real  nature 
and  character  of  the  plaintift* 's  petition  with  respect  to 
each  of  the  several  defendants. 

2.  Even  if  Baker  did  purchase  from  Shelton  the  in- 
terest of  the  latter  in  the  stock  of  goods,  as  alleged  in 
the  petition ;  and  if,  as  a  part  of  the  consideration  of 
that  purchase.  Baker  contracted  with  Shelton  to  pay 
the  mortgage  debt  of  the  latter  held  by  the  bank,  the 
latter,  being  no  party  to  this  agreement,  has  no  right 
whatever  to  treat  Baker  as  a  joint  promissor  with  Shel- 
ton so  as  to  render  both  of  them  subject  to  suit  in  the 
same  action,  either  legal  or  equitable,  in  Spalding  county, 
Baker  being  a  resident  of  Bartow,  as  already  stated. 

3.  Even  if  the  action  was  well  brought  as  against  all 
the  defendants,  no  just  cause  for  appointing  a  receiver  or 
for  enjoining  the  sale  of  the  mortgaged  goods  by  Baker 
or  Turner  appeared.  There  was  no  allegation  of  in- 
solvency as  to  either  of  them ;  but  on  the  contrary,  the 
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proof  showed  they  were  both  solvent.  Consequeutly, 
it  was  not  necessary  for  the  court  to  take  possession  of 
the  stock  of  goods  for  the  purpose  of  making  available 
to  the  bank  any  judgment  it  might  recover  against  these 
non-resident  defendants.  Besides,  the  greater  part  of 
the  assets  covered  by  the  mortgage — in  fact,  most  prob- 
ably all  of  them — were  necessary  to  pay  the  partnership ^^ 
debts ;  and  as  these  debts  are  superior  to  and  have  prior- 
ity over  the  lien  of  the  mortgage,  which  lien  is  restricted 
to  the  interest  of  Shelton  in  the  residue  of  the  assets  of 
the  partnership  after  the  payment  of  all  its  liabilities,  it 
is  not  in  the  least  degree  likely  that  the  bank  would  real- 
ize a  cent  upon  the  mortgage  after  administration  by  a 
receiver.  It  certainly  would  not,  if  the  costs  and  ex- 
penses of  such  administration  proved  as  disastrous  to 
the^nd  as  is  usual  in  the  majority  of  receivership  cases. 

Judgment  reversed. 


The  State  i?.  Brobston,  receiver. 

1.  Where  a  bank  which  is  a  State  depository  becomes  insolvent  while 
indebted  to  the  State,  and  its  effects  are  in  the  hands  of  a  receiver, 
depositors  in  the  bank  who  are  also  indebted  to  it  by  promissory 
notes  have  the  right  to  set  off  against  such  notes  in  the  hands  of 
the  receiver  tlie  amounts  justly  due  them  respectively  on  their 
deposits.  Such  notes  are  assets  of  the  bank  upon  which  the 
State's  lien  takes  effect  only  in  so  far  as  there  may  be  balances 
due  to  the  bank  thereon  after  deducting  the  amounts  of  the  re- 
spective deposits  mado  bona  fide  while  the  bank  did  business  and 
its  effects  were  under  its  own  control. 

2.  Under  an  order  of  the  court  directing  the  receiver  **  to  allow  par- 
ties indebted  to  said  bank,  where  their  promissor}'  notes  or  other 
evidences  of  indebtedness  are  held  by  said  bank,  to  set  off  and 
credit  upon  such  evidences  of  indebtedness  whatever  sums  may 
be  to  the  credit  of  said  parties  upon  the  books  of  said  bank  at  the 
date  of  the  closing  thereof/'  he  will  act  at  his  peril  as  to  the  real 
existence  and  rightfulness  of  any  demand  he  may  allow  as  a  set-off. 
June  11, 18M. 

Petition  for  direction.     Before  Judge  Sweat.    Glynn 
county.     August  9, 1893. 
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J.  M.  Terrell,  attorney-general,  and  W.  G.  Brantley, 
solicitor-general,  for  plaiutifr  in  error. 
Goodyear  &  Kay,  contra. 

Lumpkin,  Justice. 

The  Brunswick  State  bank,  which  was  a  State  de- 
pository, became  insolvent  while  indebted  to  the  State. 
On  the  petition  of  certain  creditors  of  the  bank,  a  re- 
ceiver was  appointed  to  take  charge  of  its  assets,  and 
the  State,  in  whose  behalf  the  governor  had  issued  an 
execution  according  to  law,  became,  by  intervention,  a 
party  to  the  case,  claiming  that  it  had  a  first  lien  on  all 
the  assets  and  praying  for  an  order  directing  the  receiver 
to  turn  over  to  the  State,  in  preference  to  all  other 
claims,  all  moneys  received  by  him  from  the  assets  and 
securities  of  the  bank,  until  the  execution  in  favor  of 
the  State  was  fully  satisfied. 

Passing  by  a  question  of  practice,  the  decision  of 
which  by  this  court  was  duly  waived,  there  is  but  one 
<luestion  for  our  consideration. 

1.  That  question  arises  as  follows:  Many  persons 
who  had  deposits  in  the  bank  at  the  time  it  was  closed 
were  also  indebted  to  it  by  promissory  notes.  They 
claimed  the  right,  in  settling  with  the  receiver,  to  set 
ofl:'  against  their  notes  to  the  bank,  held  by  him,  the 
amounts  of  their  respective  deposits.  The  receiver  pre- 
sented a  petition  to  the  judge  for  direction  in  this  matter, 
and  after  the  hearing,  the  court  passed  an  order  in  the 
following  terms:  "It  is  ordered,  considered  and  adjudged 
by  the  court  that  the  said  receiver  do,  and  he  is  hereby 
directed  to,  disregard  the  claims  set  up  by  the  State 
of  Georgia  for  a  prior  lien  upon  the  papers  of  said  bank 
to  the  exclusion  of  depositors  of  said  bank,  to  oiiset 
upon  said  papers  in  the  hands  of  said  bank  whatever 
amount  there  may  have  been  to  their  credit  at  the  date 
of  the  closing  of  said  bank ;  and  said  receiver  is  further 
directed  to  allow  parties  indebted  to  said  bank,  where 
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their  promissory  notes  or  other  evidences  of  indebted- 
ness are  held  by  said  bank,  to  oftset  and  credit  upon 
such  evidences  of  indebtedness  whatever  sums  may  be 
to  the  credit  of  said  parties  upon  the  books  of  said  bank 
at  the  date  of  the  closing  thereof." 

To  the  granting  of  this  order  the  State  excepted. 
Were  the  notes  in  question  assets  of  the  bank  upon 
which  the  State's  lien  takes  eftect,  without  reference  to 
the  liability  of  the  bank  to  the  makers  of  these  notes 
for  amounts  justly  due  them,  respectively,  on  their  de- 
posits ?  We  think  not.  On  the  contrary,  in  our  opin- 
ion, these  notes  were  assets  only  in  so  far  as  there  might 
be  due  to  the  bank  balances  upon  them  after  deducting 
the  amounts  of  the  respective  deposits,  if  those  deposits 
were  made  bona  fide  while  the  bank  was  engaged  in  the 
transaction  of  its  regular  business  and  had  control  of  its 
books.  In  Ray  v.  Dennis^  5  Ga.  357,  it  was  held  that 
where  the  demands  were  mutual,  a  set-off  should  be 
allowed  in  favor  of  a  defendant  against  whom  suit  had 
been  brought  by  an  administrator  on  a  demand  due  his 
intestate,  the  case  proceeding  upon  the  idea  that  only 
the  net  balance,  after  deducting  the  amount  of  the  set- 
off, would  be  assets  of  an  insolvent  estate.  Moise  v. 
Chapman^  24  6ra.  249,  lays  down  the  doctrine  that  the 
debtor  of  a  bank  may  make  any  defence  to  a  suit 
brought  against  him  by  a  receiver  of  the  bank,  which 
would  be  available  in  a  suit  against  him  by  the  bank 
itself.  In  this  connection,  attention  is  directed  to  sec- 
tion 2900  of  the  code,  which  distinctly  recognizes  the 
right  of  set-off.  It  was  held  in  Seay  et  al.  v.  Bank  of 
Rome  et  al.^  66  Ga.  609,  that  the  lien  of  the  State  upon 
the  property  of  a  State  depository  was  not  limited  to 
such  property  only  as  could  be  reached  by  levy  and  sale, 
but  extended  to  all  the  property,  including  choses  in 
action.  This  case,  however,  does  not  rule  that  claims 
held  by  the  bank  against  others  are  assets  of  the  bank 
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to  their  full  amount,  without  reference  to  the  bank's  lia- 
bility to  the  persons  against  whom  it  held  these  claims; 
but  intimates  to  the  contrary  in  holding  that  the  assignee 
of  an  insolvent  bank  takes  the  assets  subject  to  the  pref- 
erences and  priorities  given  by  law.  Outside  of  this 
State  there  are  numerous  authorities  clearly  affirming 
the  right  of  a  despositor  in  an  insolvent  bank  to  set  ott* 
his  deposit  at  the  date  of  closing  against  any  indebted- 
ness of  his  own  to  the  bank.  See  1  Morse  on  Banks  and 
Banking,  §338,  and  cases  cited.  The  case  of  Hannon 
V.  Williams,  receiver,  34  N.  J.  Eq.  256,  rules  that  a  de- 
positor in  an  insolvent  savings  bank,  who  is  also  a  debtor 
to  the  institution  for  money  borrowed,  is  not  entitled 
to  set  off  the  amount  of  his  deposit  against  his  indebt- 
edness ;  but  an  examination  of  this  case  will  show  that 
it  is  based  upon  an  exception  to  the  general  rule  appli- 
cable to  other  banks,  because  in  savings  banks  the  de- 
positors are  themselves  shareholders.  The  Supreme 
Court  of  Pennsylvania,  in  Skiles  v.  Houston,  110  Pa. 
St.  254,  is  to  the  same  eftect  as  our  case  of  Bay  v.  Dennis^ 
supra,  and  holds  that  one  indebted  to  the  estate  of  a 
deceased  insolvent  banker  had  the  right  to  set  oft* 
against  a  note  due  from  him  to  the  banker  the  amount 
of  a  deposit  he  had  made  with  the  banker,  although  the 
note  itself  had  not  matured  at  the  time  of  the  banker's 
death.  The  rule  for  which  we  are  contending  is  also 
recognized  in  Harlan  v.  Lumsden,  1  Duvall  (Ky.),  86. 
In  Piatt  V.  Bentley,  11  Am.  Law  Reg.  171,  the  Supreme 
Court  of  New  York  held  that  a  depositor  in  a  national 
bank  which  had  failed  and  passed  into  the  hands  of  a 
receiver  could  set  oft'  the  amount  of  a  deposit  he  had 
in  the  bank  against  a  debt  due  by  him  to  the  bank  on 
a  promissory  note.  We  find  the  following  in  the  Ameri- 
can and  English  Encyclopsedia  of  Law,  under  the  title 
"  Receivers,"  vol.  20,  page  135  :  "  A  receiver  takes  title 
to  the  property  placed  in  his  charge  subject  to  all  sub- 
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sisting  liens  against  it.  It  follows  that  choses  in  action 
of  the  defendant  pass  to  him  subject  to  any  equitable 
set-oft'  which  might  have  been  set  up  in  defence  in  an 
action  by  the  defendant  himself.''  And  in  the  22d  vol- 
ume of  this  same  admirable  work,  under  the  title  "  Set- 
off," on  page  308,  it  is  stated  that :  "  The  general  prin- 
ciple governing  set-oft*  against  receivers  seems  to  be 
that  the  receiver  takes  the  property  over  which  he  is 
appointed  receiver  subject  to  any  set-oft'  which  the  de- 
fendant might  have  set  up  against  the  original  owner.'* 
The  rule  that  the  debtor  of  an  insolvent  bank  will  be 
permitted  to  set  oft'  against  his  indebtedness  to  the  bank 
its  indebtedness  to  him,  is  recognized  in  BoUes  on  Banks, 
§389,  and  is  supported  by  the  cases  there  cited,  among 
which  is  that  of  Piatt  v.  Bentley,  supra.  We  might 
multiply  indefinitely  the  citation  of  authorities,  but  we 
think  the  above  establish  beyond  question  that  a  de- 
mand held  by  an  insolvent  bank  against  a  third  person 
is  an  asset  of  the  bank  only  in  so  far  as  there  may  be  a 
balance  due  upon  the  same  after  deducting  whatever 
the  bank  may  be  owing  the  person  against  whom  the 
demand  is  held.  We  are  therefore  satisfied  that  the 
court  below  reached  the  correct  conclusion  with  refer- 
ence to  this  question. 

2.  With  reference  to  so  much  of  the  order  passed  by 
the  court  below  as  is  quoted  in  the  second  head-note, 
we  will  remark  that,  with  the  record  now  before  us,  we 
are  unprepared  to  say  what  claims  of  set-oft'  should  be 
allowed  by  the  receiver,  and  therefore  have  announced 
that,  in  making  his  settlements  with  the  various  parties 
at  interest,  he  will  necessarily  act  at  his  peril  in  deter- 
mining as  to  the  real  existence  and  rightfulness  of  any 
demand  he  may  be  asked  to  allow  as  a  set-off^,  and  will 
be  responsible  for  any  error  he  may  commit. 

Judgment  affirmed. 
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Waycross  Opera  House  Co.  v.  Sossman  &  Landis. 

Scenery  and  other  articles  constituting  the  stage  and  scenic  outfit  of 
an  opera  house  are  part  and  parcel  of  the  edifice  as  such,  the  same 
being  essential  to  the  completeness  of  a  building  of  that  class. 
This  being  so,  the  furnishing  of  such  outfit,  or  of  the  materials 
composing  the  same,  is  furnishing  material  for  the  improvement 
of  real  estate,  and  the  person  by  whom  such  furnishing  is  done  is 
entitled  to  a  lien  upon  the  opera  house  and  premises,  under  the 
provisions  of  section  1979  of  the  code. 
April  30, 1894.    Argued  at  the  last  term. 

Foreclosure  of  lien.  Before  Judge  Smith.  "Ware 
superior  court.     April  term,  1893. 

John  C.  McDonald,  for  plaintift*  in  error. 
Hitch  &  Myers,  contra. 

Lumpkin,  Justice. 

Section  1979  of  the  code  gives  to  persons  furnishing 
material  for  the  improvement  of  real  estate  a  special 
lien  upon  the  real  estate  itself.  The  only  question  pre- 
sented in  this  case  is,  whether  or  not  scenery  and  various 
other  articles  constituting  the  stage  and  scenic  outfit  of 
an  opera  house  are  such  things  as  may  be  properly 
classed  as  material  for  its  improvement.  In  a  strict 
sense,  these  articles,  or  some  of  them,  may  not  be  fix- 
tures ;  but  they  are  nevertheless  essential  to  the  com- 
pleteness of  a  building  of  that  kind.  They  necessarily 
form  a  part  and  parcel  of  the  edifice  itself.  A  dwelling- 
house  may  be  absolutely  complete  and  perfect  as  a  build- 
ing without  a  single  article  of  furniture  in  it;  and  al- 
though the  ordinary  articles  of  household  furniture,  such 
as  beds,  chairs,  tables,  carpets,  draperies,  and  the  like, 
may  be  indispensable  to  the  comfortable  use  and  enjoy- 
ment of  a  house  as  a  dwelling,  they  are  in  no  sense  a 
part  of  the  building  itself.  By  a  mere  sale  of  the  house, 
they  never  pass,  but  are,  when  sold,  the  subject-matters 
of  special  contract.     This,  we  apprehend,  is  not  true  as 
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to  the  furnishings  and  fittings  of  an  opera  house  stage. 
These  things  usually  pass  with  a  sale  or  lease  of  the 
building,  without  express  stipulation.  No  one  would 
ordinarily  consider  household  furniture  and  belongings 
as  a  part  of  the  premises,  but  every  one  would  naturally 
regard  the  drop-curtain,  wings,  borders,  set-houses,  set- 
trees,  balustrades,  etc.,  as  being  parts  of  an  opera  house 
edifice.  These  things  usually  remain  permanently  in 
the  house  where  they  are  first  set  up,  and  are  not  moved 
about  as  furniture  is  from  house  to  house  when  the 
owners  change  their  places  of  abode.  It  is  true,  perhaps, 
that  some  traveling  theatrical  companies  carry  with 
them  special  scenery  to  more  properly  and  advanta- 
geously set  oft'  particular  plays,  but  this  is  the  exception 
to  the  general  rule,  and  in  such  instances  the  permanent 
outfit  of  the  house  is  only  temporarily  displaced.  We 
therefore  find  little  difliculty  in  reaching  the  conclusion 
that  the  articles  furnished  by  the  plaintifts  in  the  present 
case  were  properly  considered  by  the  trial  judge  as  be- 
ing in  the  nature  of  material  furnished  for  the  improve- 
ment of  the  real  estate,  and  consequently,  he  was  right 
in  holding  that  the  plaintifts  were  entitled  to  a  lien  for 
the  value  of  the  same  upon  the  opera  house  and  prem- 
ises. 

In  Tennessee,  under  a  statute  which  is,  in  substance, 
the  same  in  the  respect  indicated  as  section  1979  of  our 
code,  decisions  were  made  in  the  cases  of  Grewar  et  al. 
V.  AUoway,  8  Tenn.  Ch.  584,  and  Halley  et  al,  v.  Allo- 
way,  10  Lea,  523,  which  are  precisely  in  point,  and  sus- 
tain the  ruling  now  made.  Judgment  reversed. 
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The  Brunswick  &  Western  Railroad  Co.  v.  The 
Mayor  and  Council  of  the  City  of  Waycross. 

The  power  granted  in  the  charter  of  the  city  of  Waycroes  to  the 
municipality  to  lay  out  and  open  streets,  there  heing  no  grant  of 
power  to  take  or  damage  private  property  for  the  purpose  or  to 
make  compensation  therefor,  or  to  provide  by  ordinance  for  assess- 
ing or  otherwise  ascertaining  the  amount  of  compensation,  does 
not  enable  the  municipality  to  lay  out  and  open  a  street  over  the 
land  and  over  the  tracks  of  a  chartered  railway  company  with- 
out the  consent  of  the  company ;  and  the  fact  that  the  city  has 
passed  an  ordinance  providing  method  and  machinery  for  assess- 
ing compensation,  is  no  substitute  for  the  necessary  statutory 
authority  on  that  subject.  The  judge  erred  in  not  granting  the 
injunction  prayed  for. 

June  11, 1894. 

Petition  for  injunction.  Before  Judge  Sweat.  Ware 
county.     At  chambers,  May  4,  1894. 

The  Mayor  and  Council  of  Waycross  passed  an  ordi- 
nance for  the  extension  of  Lee  avenue  across  the  Bruns- 
wick &  Western  railroad  to  the  public  road  running 
parallel  with  the  railroad ;  directing  that  the  street  be 
opened  in  the  manner  provided,  and  that  the  railroad 
company  be  required  to  put  a  crossing  over  the  railroad 
tracks  at  the  point  where  the  avenue  would  touch  the 
same,  in  default  of  which  the  council  would  proceed 
legally  to  condemn  and  place  said  crossing.  The  rail- 
road company  brought  its  petition  for  injunction  against 
the  proceeding.  The  injunction  was  denied  on  condi- 
tion that  defendant  make  the  crossing  level  and  safe 
and  of  the  full  width  of  the  street,  etc.  Plaintiff  alleged, 
among  other  things,  that  the  city  had  no  charter  right 
to  condemn  plaintift*'s  property  for  the  purpose  threat- 
ened ;  that  the  crossing  would  be  dangerous,  because  it 
would  not  cross  the  railroad  tracks  at  right  angles,  some 
of  the  tracks  being  curved  to  make  Y  connections  with 
other  tracks,  and  because  they  were  on  an  embankment 
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above  the  level  of  the  proposed  street,  and  for  other 
reasons  specified ;  and  that  at  another  specified  point  in 
the  city  was  a  crossing  kept  and  maintained  by  plaintiflf 
over  its  track,  which  was  amply  sufficient  to  serve  the 
purpose  of  the  proposed  crossing.  In  its  answer  defend- 
ant denied  that  the  proposed  crossing  would  be  more 
dangerous  than  many  other  railroad  crossings  in  the 
city ;  and  alleged  that  it  would  be  brought  up  to  a  level 
with  the  railroad  tracks,  that  it  would  be  at  a  point 
where  all  trains  were  already  required  by  law  to  come 
to  a  full  stop,  plaintiff's  line  crossing  the  main  line  of 
the  Savannah,  Florida  &  Western  railway  near  by,  and 
that  all  trains  ran  at  no  great  speed  at  or  near  this  place. 
Further,  that  defendant  had  the  right  under  its  charter 
to  do  the  acts  complained  of;  that  under  advice  of 
counsel  it  had  adopted  an  ordinance  providing  for  con- 
demnation proceedings  whenever  necessary  to  resort  to 
the  same  for  the  purpose  of  opening,  extending  or  other- 
wise changing  the  streets  of  the  city ;  that  if  it  had  not 
the  right  to  have  plaintiff  put  in  a  crossing  at  the  point 
named,  it  would  exercise  the  right  of  eminent  domain 
and  condemn  a  sufficient  way  across  the  railroad,  pay- 
ing adequate  compensation,  provided  it  was  plaintift*'s 
right  to  have  such  compensation  for  the  use  of  the  rail- 
road for  such  crossing.  The  ordinances  referred  to 
were  attached.  There  were  other  allegations  on  both 
sides,  which  need  not  be  set  forth,  the  foregoing  show- 
ing the  case  in  outline. 

Goodyear  &  Kay  and  8.  W.  Hitch,  for  plaintifl^*. 
J.  L.  Crawley,  J.  C.  McDonald  and  L.  A.  Wilson, 
for  defendant. 

Simmons,  Justice. 

Under  the  facts  of  this  case  we  think  the  judge  erred 
in  not  granting  the  injunction  prayed  for.  While  it  is 
true  the  legislature,  in  the  charter  of  the  city  of  Way- 


Digiti 


zed  by  Google 


104  March  Term,  1894.  [94  Ga. 

cross,  granted  power  to  the  municipality  to  lay  out  and 
open  streets  (Acts  1889,  p.  897),  it  did  not  grant  power 
to  take  or  damage  private  property  for  the  purpose,  or 
to  provide  by  ordinance  for  assessing  or  otherwise  ascer- 
taining the  amount  of  compensation.  Our  constitution 
declares  that  "  private  property  shall  not  be  taken  or 
damaged  for  public  purposes  without  just  and  adequate 
compensation  being  first  paid"  (Code,  §5024);  and  the 
facts  disclosed  by  the  record  show  that  to  open  a  street 
across  the  right  of  way  of  the  railroad  company,  as  con- 
templated by  the  municipal  authorities,  would  result  in 
great  damage  to  the  company.  A  municipal  corpora- 
tion has  no  more  right  than  any  other  corporation  to 
condemn  property  and  provide  the  mode  of  assessing 
compensation  therefor,  unless  authority  to  do  so  is 
granted  by  the  legislature  in  express  terms  or  by  neces- 
sary implication.  Such  authority  cannot  be  implied  from 
the  grant  of  power  to  lay  out  and  open  streets.  In  the 
absence  of  any  further  provision  authorizing  the  muni- 
cipal authorities  to  condemn  property  for  that  purpose, 
the  presumption  is  that  the  legislature  intended  that  the 
necessary  property  should  be  acquired  by  contract.  The 
fact  that  the  city  has  passed  an  ordinance  providing 
method  and  machinery  for  assessing  compensation,  is  no 
substitute  for  the  necessary  statutory  authority  on 
the  subject.  See  Lewis,  Eminent  Domain,  §240 ;  6  Am^ 
&  Eng.  Enc.  of  Law,  517.  Judgment  reversed. 


Mackey  v.  Mutual  Aid,  Loan  and  Investment  Company. 

1.  To  an  action  brought  by  a  corporation,  a  plea  which  alleges  a  con- 
tract made  by  the  defendant  with  the  plaintiff,  through  its  officers 
and  agents,  is  no  basis  for  receiving  evidence  of  a  contract  made 
by  the  defendant  with  individuals,  setting  forth  certain  undertak- 
ings which  they  as  contracting  parties  are  themselves  to  perform, 
and  making  no  reference  to  the  plaintiff  or  to  any  contract  or  un- 
dertaking by  it  or  to  any  agency  for  it  or  for  any  one  else.    In  this 
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case  the  contracts  tendered  in  evidence  were  inadmissible  because 
of  a  fatal  variance  from  those  described  in  the  plea. 
2.  Plaintiff's  case  being  fully  made  out,  and  no  evidence  being  before 
the  jury  to  support  the  plea,  it  was  not  error  to  direct  a  verdict 
for  the  plaintiff.  The  striking  of  the  plea  for  want  of  evidence 
to  support  it  was  a  harmless  irregularity. 

June  80, 1894. 

Complaint.  Before  Judge  Van  Epps.  City  court  of 
Atlanta.     September  term,  1893. 

Bishop  &  Andrews  and  Hulsby  &  Bateman,  for  plain- 
tift'  in  error. 
F.  A.  QuiLLiAN  and  C.  L.  Anderson,  contra. 

Lumpkin,  Justice. 

1.  The  Mutual  Aid,  Loan  and  Investment  Company 
brought  an  action  against  Mackey  for  J1,000.00  princi- 
pal, as  an  advance  from  it  to  him  on  thirteen  shares  of 
its  stock  which  he  held,  and  for  various  other  items. 
Among  other  things,  the  defendant  pleaded,  in  sub- 
stance, that  being  importuned  by  the  officers  and  agents 
of  the  plaintiif,  he  was  induced  to  buy  from  them  a 
house  and  lot  near  Atlanta;  that  through  these  agents 
the  company  agreed  to  sell  him  the  lot  and  build  a 
house  thereon  according  to  certain  plans  and  specifica- 
tions agreed  upon  between  them ;  and  that  throughout 
the  transaction,  it  was  acting  through  Evans  its  vice- 
president,  Carter  its  secretary  and  treasurer,  and  Taylor 
its  general  manager ;  that  the  company  had  failed  and 
refused  to  carry  out  its  contract,  and  that  he  had  ex- 
pended a  considerable  sum  of  money  in  making  needed 
improvements  and  repairs  upon  the  house.  By  an 
amended  plea,  he  alleged  that  Carter  and  Evans,  as 
agents  of  the  plaintiff,  fraudulently  procured  him  ta 
enter  into  the  contract  before  set  out,  by  agreeing  to 
erect  upon  the  plaintiff's  land,  adjacent  to  the  lot  they 
were  endeavoring  to  sell  defendant,  a  church  and  school- 
house,  and  representing  that  they  "  would  build  a  lake 
and  boat-house,  and  would  place  therein  boats." 
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The  plaintifi'  made  out  its  case  and  closed.  The  de- 
fendant, being  introduced  as  a  witness,  testified  that  the 
contract  for  the  sale  of  the  land  was  in  writing,  and 
identified  a  bond  for  titles  presented  to  him  as  the  con- 
tract under  which  he  went  into  possession.  The  court, 
on  inspection  of  this  bond,  discovered  that  it  was  the 
individual  contract  of  Carter  and  Evans  to  sell  their 
own  lands  to  Mackey,  and  that  there  was  in  it  no  cove- 
nant as  to  the  church,  school-house,  lake  or  boats.  The 
court  thereupon  rejected  this  paper  as  irrelevant,  on  the 
ground  that  Carter  and  Evans  could  not,  in  selling  their 
own  land,  make  promises  that  would  bind  the  corpora- 
tion of  which  they  happened  to  be  oflicers.  Mackey 
also  testified  that  the  contract  for  building  the  house  was 
likewise  in  writing,  and  identified  a  building  contract 
signed  by  Douglass  and  Carter  &  Evans.  The  court 
also  ruled  out  this  document,  because,  on  inspection,  it 
appeared  to  be  the  individual  contract  of  the  parties 
who  had  signed  it,  and  did  not  even  purport  to  be  a 
contract  of  the  company. 

That,  these  rulings  were  correct,  is  manifest  without 
discussion.  Certainly  the  defendant  could  not  defeat 
the  plaintiff's  action  by  showing  that  other  persons, 
although  they  may  have  been  its  oflicers,  had  made  con- 
tracts with  him  and  utterly  failed  to  perform  the  same — 
these  contracts  being  in  writing,  and  containing  no  refer- 
ence to  the  plaintiff*,  or  to  any  contract  or  undertaking 
by  it,  or  any  agency  for  it,  or  for  any  one  else.  The 
pleas  may  have  set  up  a  good  defence,  but  the  contracts 
tendered  in  evidence  were  inadmissible,  because  totally 
variant  from  those  described  in  the  plea. 

2.  After  the  evidence  offered  in  support  of  the  defend- 
ant's plea  had  all  been  ruled  out,  the  court,  on  motion, 
struck  the  plea  and  directed  a  verdict  for  the  plaintiff. 
That  the  plea  was  totally  unsupported  by  evidence  was 
no  ground  for  striking  it,  but  so  doing  was  a  mere  harm- 


Digiti 


zed  by  Google 


Reports.]  March  Term,  1894.  107 

less  irregularity ;  and  as  the  plaintift*'s  case  was  fully 
made  out,  and  there  was  no  evidence  before  the  jury  to 
sustain  the  plea,  a  recovery  by  the  plaintift*  was  inevi- 
table, and  consequently  there  was  no  error  in  directing 
a  verdict  in  the  plaintiff's  favor.      Judgment  affirmed. 


94    107' 

103    28^ 
103    349 

The  Atlanta  and  West  Point  Railroad  Co.  v.  Smith.   ^^' 

94  m 

1.  There  is  no  presumption  of  law  that  a  minor  over  fourteen  years  j^^  ^ 
of  age,  who  applies  for  a  position  involving  dangerous  service,  is  LJJ  J^ 
aware  of  the  danger  and  needs  no  instruction.  "~ 

2.  The  obligation  to  instruct  an  employee,  before  putting  him  to  work, 
as  to  any  of  his  duties  which  are  dangerous,  does  not  necessarily 
follow,  as  matter  of  taw,  from  his  minority  when  employed,  his 
inexperience,  the  fact  that  the  service  is  dangerous,  and  the  fact 
that  his  inexperience  is  known  to  the  employer.  In  a  case  like  the 
present,  it  is  a  question  for  the  jury  whether  the  particular  service 
was  so  dangerous,  and  its  dangers  so  obscure,  orwhether  the  infor- 
mation of  the  employee  was  so  limited  or  his  mind  so  immature, 
at  the  time  he  was  injured,  as  to  render  it  needful  and  proper 
that  instructions  should  have  been  given  when  he  was  employed 
or  at  some  time  previous  to  the  injury. 

3.  On  the  question  whether,  in  the  particular  instance,  the  plaintiff 
used  due  care  for  his  own  safety,  evidence  of  his  character  for 
prudence  or  recklessness  in  the  conduct  of  such  business  is  inad- 
missible, either  against  him  or  for  him. 

4.  In  order  for  a  minor  to  recover  of  his  employer,  on  account  of  lost 
time  due  to  a  permanent  personal  injury  inflicted  by  his  employer, 
damages  for  the  whole  period  of  his  life  from  the  infliction  of  the 
injury,  he  must  show,  so  as  to  cover  the  interval  between  the  time 
of  the  injury  and  the  time  he  would  attain  his  majority,  that  his 
earnings  for  that  period,  if  he  had  not  been  incapacitated,  would 
have  belonged  to  himself  and  not  to  his  father. 

h.  Where  the  mortuary  table  and  the  annuity  table  are  both  before 
the  jury,  any  instruction  given  by  the  court  as  to  their  use  in  as- 
certaining present  value  should  not  leave  it  uncertain  as  to  which 
table  is  to  be  consulted  for  that  purpose,  but  the  jury  should  be 
told  that  the  annuity  table  alone  is  applicable.  And  the  court 
should  also  put  the  jury  on  their  guard  against  overlooking  that 
there  are  two  columns  in  the  table,  one  applicable  to  six,  and  the 
other  to  seven  per  cent. 
Jane  80,  1894. 
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Action  for  damages.  Before  Judge  Westmoreland^ 
City  court  of  Atlanta.     September  term,  1893. 

Dorset,  Brewster  &  Howell,  for  plaintiff'  in  error. 
Hoke  Smith  and  Smith  &  Pendleton,  contra. 

Lumpkin,  Justice. 

The  plaintiff*,  a  youth  about  seventeen  years  of  age, 
and  an  employee  of  the  defendant  in  the  capacity  of 
train-hand,  while  endeavoring  to  couple  two  cars,  re- 
ceived an  injury  resulting  in  the  loss  of  his  right  arm. 
On  the  trial,  the  jury  returned  a  verdict  in  his  favor  for 
seven  thousand  dollars.  The  defendant's  motion  for  a 
new  trial  contained  a  large  number  of  grounds.  We 
will  not  attempt  to  discuss  all  of  them,  but  have  en- 
deavored to  condense  in  the  head-notes  the  principles  of 
law  applicable  to  the  case  upon  all  the  material  questions 
in  controversy.  The  recovery  was  very  large,  and  for 
this  reason  we  have,  in  determining  whether  or  not  a 
new  trial  should  be  granted,  felt  constrained  to  give  the 
railroad  company  the  benefit,  in  the  strictest  sense,  of 
all  its  legal  rights  in  the  premises.  At  the  same  time, 
we  have  not  been  unmindful  of  the  legal  rights  of  the 
plaintiff*,  and  have  endeavored  to  bear  them  in  mind  in 
laying  down  rules  for  the  guidance  of  the  trial  court 
upon  the  next  hearing. 

1.  Among  the  charges  of  the  court  complained  of  was 
the  following:  "If  you  find,  from  the  evidence,  that  he 
was  a  minor  at  the  time,  but  over  fourteen  years  of  age, 
and  that  when  he  applied  for  the  position  he  stated  that 
he  knew  the  duties  of  a  car-coupler  and  could  discharge 
them,  the  defendant  had  the  right  to  accept  the  state- 
ment as  true  and  act  on  it,  and  it  would  not  be  under  any 
obligations  to  instruct  the  plaintiff  as  to  the  dangers 
attending  the  work,  or  as  to  how  to  avoid  them,  unless 
you  should  believe  from  the  evidence  that  the  circum- 
stances were  such  as  to  require  a  prudent  person,  in  the 
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exercise  of  ordinary  diligence,  to  give  such  instructions." 
It  was  insisted  that  this  charge  was  erroneous  for  several 
reasons,  but  we  shall  notice  only  one  of  them.  It  was 
stated  thus :  "  If  the  boy  was  more  than  fourteen  years 
old,  and  applied  for  the  position  of  brakeman,  the  de- 
fendant had  a  right  to  presume  that  he  knew  how  to 
discharge  the  duties  of  such  a  position,  whether  he  rep- 
resented that  he  knew  them  or  not."  The  position  of 
counsel  for  the  railroad  company,  broadly  stated,  is  that 
if  a  minor  above  the  age  of  fourteen  years  applies  for 
a  position  involving  dangerous  service,  ipso  facto  a  pre- 
sumption of  law  arises  that  he  is  aware  of  the  danger 
and  needs  no  instruction.  We  have  no  difficulty  in 
holding  that  this  position  is  not  sound.  The  proposition 
that  no  such  presumption  arises  under  the  circumstances 
indicated,  is  so  plain  that  it  need  not  be  supported  by 
argument.  We  are  therefore  content  to  allow  the  state- 
ment contained  in  the  first  head-note  to  stand  upon  its 
own  merits,  without  discussing  it. 

2.  The  court  also  charged  the  jury  as  follows :  "  If 
you  find  from  the  evidence  that  the  plaintilF  was  a  minor 
when  he  applied  for  and  obtained  the  position  of  train- 
hand,  and  that  he  was  inexperienced  in  that  service  and 
the  defendant's  agent  knew  it ;  and  if  you  find  that  to 
couple  cars  was  a  part  of  his  duty,  and  that  it  was  at- 
tended with  danger,  the  defendant  would  not  have  a 
right  to  put  him  at  that  work  without  notifying  him  of 
the  danger  and  giving  instructions  as  to  how  to  avoid  it." 
This  charge  was  too  strong  against  the  defendant.  In 
Davis  V.  Augusta  Factory,  92  Ga.  712, 18  S.  E.  Rep.  974, 
the  question  of  the  duty  of  employers  as  to  giving  in- 
structions to  minors  employed  in  operating  dangerous 
machinery  was  to  some  extent  involved  and  was  very 
<jarefully  considered.  After  an  examination  of  numerous 
authorities,  the  writer  felt  authorized  to  say :  "Without 
•doubt,  in  some  cases  even  minors  are  not  necessarily 
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entitled  to  any  warning  at  all  as  to  the  character  of  the 
machinery  about  which  they  are  at  work,  or  as  to  the 
proper  method  of  operating  it  and  avoiding  obvious 
dangers.  Much  depends  upon  the  nature  of  the  ma- 
chinery, the  age,  capacity,  intelligence  and  experience 
of  the  employee,  as  well  as  all  the  surrounding  facts  and 
circumstances."  Applying  the  language  just  quoted  to 
the  facts  of  the  case  at  bar,  we  think  the  court  should 
have  left  it  to  the  jury  to  determine  whether,  under  all 
the  circumstances,  it  was  incumbent  upon  the  defendant 
to  give  to  the  plaintiff  at  the  time  of  his  employment, 
or  at  some  time  previous  to  the  injury,  instructions  re- 
garding the  dangers  of  the  work  and  how  he  could 
safely  perform  it. 

3.  During  the  trial,  counsel  for  the  defendant  asked 
a  witness  on  the  stand  what  was  the  character  of  the 
plaintiff*  for  being  prudent  or  reckless  in  the  conduct  of 
his  business,  the  purpose  of  the  question  evidently  being 
to  show  that  the  plaintiff*  was  habitually  reckless  in 
performing  his  work.  The  court  properly  refused  to 
allow  the  question  to  be  answered.  One  of  the  contested 
issues  of  fact  was  whether,  on  the  occasion  on  which  he 
was  injured,  the  plaintiff*  used  due  care  for  his  own  pro- 
tection and  safety.  We  do  not  think  this  question 
could  be  elucidated  by  evidence,  one  way  or  the  other, 
as  to  the  general  character  of  the  plaintiff*  for  prudence 
or  recklessness.  East  Tennesseey  Virginia  and  Georgia 
Railway  Company  v.  Kane^  92  Ga,  188,  18  S.  E.  Rep. 
18,  and  the  authorities  there  cited,  sufficiently  sustain 
the  ruling  now  made.  It  is  true  that  in  one  of  these 
cases :  Savannah^  Flonda  and  Western  Railway  Company 
V.  Flannagan^  82  Ga,  579 :  this  court  sanctioned  the 
admission  of  evidence  showing  the  high  speed  at  which 
the  same  engine  was  habitually  run  by  the  same  en- 
gineer at  the  same  place ;  but  Chief  Justice  Bleckley 
said  it  was  of  doubtful  admissibility,  and  besides,  there 


Digiti 


zed  by  Google 


Beports.]  March  Term,  1894.  Ill 

is  some  difterence  between  proving  habitual  acts  of 
recklessness  or  negligence  at  particular  times  and  places, 
and  proving  the  general  character  of  a  particular  person 
for  recklessness,  or  the  contrary. 

4.  While  instructing  the  jury  as  to  the  measure  of 
damages,  the  court  charged,  in  substance,  that  if  they 
found  for  the  plaintiff*,  he  would  be  entitled  to  recover 
for  all  the  time  he  lost.  As  has  been  stated,  the  plaintiff*, 
at  the  time  of  the  injury,  was  only  seventeen  years  of 
age,  and  consequently,  in  the  absence  of  some  showing 
to  the  contrary,  his  earnings  for  the  period  of  time 
elapsing  until  his  majority  would  have  belonged  to  his 
father.  Under  the  charge  as  given,  the  jury  were  au- 
thorized, in  computing  the  damages,  to  allow  the  plain- 
tiff* himself  his  entire  earnings  from  the  time  of  the  in- 
jury. As  he  did  not  show  his  earnings,  during  the 
period  of  his  minority,  would  have  belonged  to  himself 
and  not  to  his  father,  the  charge  in  question  was  not 
entirely  just  to  the  defendant.  Even  if  a  parent  should 
allow  a  minor  son  to  engage  in  a  particular  employment 
and  retain  for  himself  his  wages  for  his  services  rendered 
while  so  engaged,  it  would  by  no  means  follow  that  the 
minor  had  been  manumitted  by  the  father  for  the  whole 
period  of  his  minority.  In  such  case,  it  would  be  in- 
cumbent upon  the  minor  to  show  affirmatively  that  the 
manumission  extended  up  to  the  time  of  his  majority. 
In  the  argument  before  us,  however,  it  was  insisted  for 
the  defendant  in  error  that  the  charge  now  under  con- 
sideration was  cured  by  another  charge  which  the  court 
gave  to  the  jury.  As  there  is  to  be  a  new  trial,  it  is 
unnecessary  to  decide  whether  this  contention  is  well 
founded  or  not;  but  the  law  as  above  stated  will  be  ap- 
plicable on  the  next  trial. 

5.  The  most  serious  error  committed  by  the  trial 
judge,  and  because  of  which  we  think  the  railroad  com- 
pany is  undoubtedly  entitled  to  a  new  trial,  was  made 
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in  charging  in  reference  to  the  mortuary  and  annuity 
tables,  which  were  in  evidence  before  the  jury.  Refer- 
ring to  these  tables,  the  judge  said :  "  They  are  known 
as  the  mortuary  and  annuity  tables.  I  will  first  explain 
to  the  jury  how  to  use  them.  If  you  find  for  the  plain- 
tiff*, you  must  then  look  to  the  evidence  and  see  what 
he  is  entitled  to  recover  annually,  if  anything.  You 
will  then  take  that  sum  and  multiply  it  by  the  figure 
opposite  his  age.  That  would  give  you  the  present 
value  of  what  he  would  be  entitled  to  recover,  if  you 
see  proper  to  find  for  him."  The  obvious  vice  of  this 
charge  is,  that  the  court  failed  entirely  to  instruct  the 
jury  which  of  the  tables  should  be  used  in  ascertaining 
the  present  value  of  what  the  plaintift'  would  be  enti- 
tled to  recover.  It  is  too  manifest  to  require  discussion 
that  it  should  not  have  been  left  uncertain  which  table 
should  be  consulted  for  that  purpose.  On  the  contrary, 
the  jury  should  have  been  told  that  the  annuity  table 
alone  was  applicable;  and  the  court  ought  also  to  have 
put  the  jury  on  their  guard  against  overlooking  the  fact 
that  even  in  the  annuity  table  there  are  two  columns, 
one  applicable  to  six  and  the  other  to  seven  per  cent. 
In  view  of  the  confusion  which  must  have  arisen  in  the 
minds  of  the  jury  with  reference  to  the  use  of  the  tables 
before  them,  and  in  view  also  of  the  large  verdict  ren- 
dered, it  is  more  than  probable  that  the  charge  in  ques- 
tion resulted  in  greater  or  less  injury  to  the  railroad 
company;  and  the  ends  of  justice  require  that  the  case 
should  be  tried  again.  Judgment  reversed. 


FoLSOM  V.  Howell  et  al.y  administrators,  et  al. 

1.  A  demurrer  to  a  petition  as  amended  opens  the  merits  of  the  whole 
pleading  to  a  fresh  adjudication,  and  a  conditional  order  of  dismis- 
sal made  on  the  hearing  of  a  previous  demurrer  to  the  original  pe- 
tition concludes  nothing.     Thus,  where  a  petition   was  heard 
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on  a  demuirer  thereto,  and  the  presiding  judge  passed  an  order, 
not  dismissing  the  petition,  but  declaring  that  it  would  be  dis- 
missed unless  amended  within  a  given  time  so  as  to  make  it  good 
in  taw,  this  judgment  was  not  final  upon  the  merits,  but  the  whole 
petition  was  open  for  amendment  within  the  time  limited,  and 
another  demurrer  afterwards  filed  to  the  petition  as  amended 
should  have  been  overruled  if  the  petition  as  a  whole  set  forth  a 
cause  of  action,  whether  the  matter  contained  in  the  amendment 
aided  it  or  not. 

2.  If  administrators  in  selling  land  as  the  property  of  their  intestate 
represented  the  boundaries  thereof  as  extending  along  certain 
lines  from  point  to  point,  giving  the  length  of  each  line,  and  thus 
misrepresented  the  extent  and  contents  of  the  tract,  whereby  they 
were  enabled  to  sell  and  did  sell  at  a  fixed  price  per  acre  a  tract  of 
land  containing  38  and  6-lOths  acres  as  a  tract  containing  50  acres, 
receiving  payment  accordingly,  the  purchaser  was  defrauded  in  so 
far  as  the  money  paid  represented  the  price  of  the  deficiency, 
whether  the  administrators  knew  their  representations  were  false 
or  not,  provided  the  representations  were  accepted  and  treated  by 
the  purchaser  as  true  and  he  acted  and  relied  upon  them  in  mak- 
ing his  purchase,  paying  his  money  and  receiving  the  conveyance. 
If  the  administrators  did  not  know  where  the  true  boundaries  of 
the  tract  were,  they  should  not  have  taken  upon  themselves  to 
point  out  the  same  or  make  any  definite  and  positive  representa- 
tion concerning  them  which  the  state  of  their  knowledge  did  not 
enable  them  to  make  with  verity  and  correctness.  While  the 
doctrine  of  caveat  emptor  would  charge  the  purchaser  with  looking 
out  for  the  title  which  the  decedent  had  to  the  tract  offered  for 
sale  as  his,  it  would  not  charge  him  with  looking  out  for  the  bound- 
aries of  that  tract  when  the  administrators  undertook  to  locate 
and  point  them  out,  thus  professing  to  know  them  sufficiently  to 
enable  them  to  furnish  this  information  to  purchasers  instead  of 
leaving  the  latter  to  their  own  resources  in  acquiring  the  informa- 
tion. 

3.  The  plaintiff  is  entitled  to  no  land  not  embraced  in  his  purchase, 
although  some  of  the  tract  actually  owned  by  the  decedent  may 
have  been  excluded  therefrom. 

4.  The  petition  seems  to  be  open  to  the  objection  of  misjoinder  of 
parties  defendant,  and  direction  is  given  that  it  be  dismissed  as  to 
Mims  and  Alexander. 

June  90, 1884. 

Equitable  petition.     Before  Judge  Lumpkin.     Fulton 
superior  court.     September  term,  1893. 

Polsom  filed  his  petition  against  Howell  and  Wood- 
ward as  administrators  of  Clark  Howell,  and  Alexan- 
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der  and  Mims,  to  reform  a  deed,  and  for  other  purposes. 
A  demurrer  was  interposed  by  the  administrators,  for 
want  of  a  cause  of  action,  and  for  misjoinder  of  parties 
defendant.  Upon  the  hearing  the  court  ordered  that 
the  petition  be  dismissed  as  to  the  administrators,  unless 
the  plaiutift*  should,  by  appropriate  amendments  filed 
within  thirty  days,  make  the  same  good  in  law.  No 
exception  was  taken  to  this  ruling.  Within  the  thirty 
days  plaintift'  filed  an  amendment.  The  administrators 
demurred  to  the  petition  as  amended;  this  demurrer 
was  sustained  and  the  case  dismissed  as  to  the  adminis- 
trators.    Folsom  excepted. 

The  original  petition  alleged :  On  the  first  Tuesday 
in  March,  1890,  petitioner  purchased  fifty  acres  of  land 
in  the  southeast  corner  of  land  lot  153  in  the  17th  dis- 
trict of  Fulton  county,  from  said  administrators,  at 
public  auction  sale  within  the  legal  hours  to  the  highest 
bidder  before  the  court-house  door,  in  two  adjoining 
tracts  of  twenty-five  acres  each,  according  to  the  plat 
exhibited  by  them  at  the  sale,  paying  J50  per  acre  for 
one  tract  and  f  42  per  acre  for  the  other  tract.  He  paid 
them  the  full  amount  of  the  purchase  money,  and  they 
executed  to  him  a  deed  to  the  land,  a  copy  of  which  is 
annexed.  Several  months  afterwards  he  had  the  land 
surveyed,  and  discovered  for  the  first  time  that  instead 
of  fifty  acres  as  described  in  the  deed  and  plat,  there 
were  only  38.6  acres ;  that  if  the  land  extended  north 
from  the  south  line  of  the  land  lot  1,710  feet,  as  de- 
scribed in  the  deed,  it  would  lap  over  on  the  lands  of 
Holbrook,  Hughes  and  Osborne  620  feet  to  get  the  fifty 
acres  and  make  the  shortage  which  the  estate  of  Clark 
Howell  did  not  own  and  which  the  administrators  had 
no  right  to  sell  or  convey  or  receive  purchase  money 
for.  At  the  same  time  it  was  discovered  that  said  ad- 
ministrators' deed  should  have  conveyed  to  petitioner, 
instead  of  1,276  feet  west  from  the  southeast  corner  of 
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the  land  lot,  1,418  feet  west  from  the  southeast  corner, 
which  is  the  true  distance  from  the  southeast  corner 
west  to  the  center  of  the  south  line  of  said  land  lot,  and 
which  was  owned  by  said  estate  and  included  in  the  order 
of  sale  granted  by  the  court  of  ordinary  for  the  sale  of 
said  land  by  the  administrators,  and  in  the  advertise- 
ment of  the  sale.  So  that  the  deed  should  really  have 
been  for  a  tract  commencing  at  the  southeast  corner  of 
the  land  lot  and  running  thence  west  along  the  land  lot 
line  to  the  cienter  of  the  south  line  of  the  land  lot  1,418 
feet,  and  extending  north  the  same  width  1,186  feet  to 
the  land  of  Holbrook,  Hughes  and  Osborne,  containing 
88.6  acres.  He  duly  informed  the  administrators  of 
said  shortage,  and  upon  investigation  they  admitted 
there  was  a  shortage,  and  promised  to  reform  the  deed 
and  make  it  conform  to  the  true  metes  and  bounds  and 
dimensions  of  the  tract  as  above  shown,  but  have  failed  to 
do  so.  Alexander  and  Mims  own  the  land  adjoining  said 
tract  on  the  west,  and  although  their  land,  as  described  in 
their  deed,  extends  only  to  the  middle  of  said  land  lot, 
along  said  south  line  thereof  from  the  west  towards  this 
land,  and  they  have  had  no  possession  farther  east  than 
the  middle  of  such  line,  which  is  1,418  feet  from  each 
the  southwest  and  southeast  corners  of  the  land  lot, 
they  claim  138.5  feet  more  to  a  point  on  said  south  line 
only  1,275  feet  west  from  said  southeast  corner  to  an 
old  stone,  which  is  not  the  true  corner  although  for  a 
while  it  was  believed  to  be  the  center  of  said  south  line, 
but  which  is  really  138.5  feet  east  of  the  center  as  above 
shown,  and  to  which  138.5  feet  they  have  no  title  and 
have  never  had  possession,  but  which  properly  belongs 
to  petitioner  and  ought  to  be  included  in  his  deed  from 
the  administrators,  and  the  title  thereto  quieted  in  him 
as  against  Alexander  and  Mims  or  any  one  claiming 
under  them.  Petitioner  has  overpaid  as  above  shown 
the  administrators  for  said  land,  to  wit  for  11.4  acres  at 
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the  average  price  of  $46  per  acre,  which  they  should  be 
required  to  refund  to  him,  with  interest  since  March  4, 
1890.  He  prayed,  that  it  be  decreed  that  the  adminis- 
trators' deed  to  him  be  reformed  so  as  to  convey  the 
true  and  proper  tract  as  above  shown,  instead  of  the 
tract  as  described  in  the  deed ;  that  the  administrators 
be  required  to  properly  convey  the  tract  as  above  shown 
it  really  is,  and  ought  to  have  been  conveyed,  including 
the  138.6  feet  above  described;  that  judgment  be  ren- 
dered against  the  administrators  in  his  favor  for  the  f  625 
with  interest;  that  the  title  to  said  strip  of  138.6  feet 
by  1,186  feet  above  described  be  quieted  and  decreed  to 
be  in  him,  and  Alexander  and  Minis  and  all  persons 
claiming  under  them  be  enjoined  from  claiming  title  to 
the  same ;  and  for  general  relief.  Attached  as  an  ex- 
hibit was  an  administrators'  deed,  dated  March  4,  1890. 
It  recited  the  order  of  the  court  of  ordinary  to  sell  the 
real  estate  of  the  deceased,  and  recited  a  consideration 
of  |2,500.  The  land  conveyed  was  described  as  "in  land 
lot  number  158  of  the  17th  district  of  Pulton  county, 
being  lots  numbers  2  and  8  of  the  subdivision  of  the 
property  of  said  Clark  Howell  deceased,  as  per  plat  ex- 
hibited on  day  of  sale,  said  plat  on  file  at  office  of  G.  W. 
Adair;  commencing  at  a  point  on  the  southeast  corner 
of  land  lot  163,  and  running  thence  north  along  the  line 
158  and  146,  1,710  feet,  thence  west  1,275  feet,  thence 
south  1,710  feet  to  the  south  line  of  land  lot  158,  thence 
east  1,275  feet  to  the  beginning  point,  containing  fifty 
acres  of  land,  be  the  same  more  or  lees." 

The  amendment  to  the  petition  alleged:  The  land 
does  not  lie  on  any  particular  road,  but  back  out  of 
sight  in.  woods  and  hills,  and  is  unimproved  except  a 
small  clearing  without  any  buildings,  the  rest  being  in 
virgin  forest  and  thick  undergrowth  and  in  hills  and 
valleys,  so  that  it  cannot  be  seen  all  over  from  any  stand- 
point    The  boundary  lines  at  the  time  of  the  adminis- 
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trators'  sale  were  imaginary,  through  thick  woods  and 
underbrush  up  and  down  hills,  and  were  not  marked 
out,  so  that  no  man  not  thoroughly  familiar  with  the 
lines  could  find  the  tract  or  form  any  judgment  as  to  its 
size  or  shape,  without  a  competent  survey.  Petitioner, 
though  informed  about  where  the  land  was,  was  not 
familiar  with  it  or  its  boundaries.  Both  the  adminis- 
trators were  very  familiar  with  and  had  known  the  land 
well  for  many  years ;  each  had  owned  tracts  adjoining 
it,  and  had  every  opportunity  of  knowing  all  about  it ; 
while  petitioner  had  no  such  opportunity  or  knowledge, 
and  they  well  knew  he  was  not  familiar  with  the  land. 
They  publicly  represented  at  the  sale  that  they  had  di- 
vided the  tract  into  two  parcels,  each  containing  twenty- 
five  acres,  and  had  their  crier  to  so  announce  at  the  sale 
in  the  presence  of  one  or  both  of  them,  before  the  bid- 
ding began.  They  exhibited  at  the  same  time  a  care- 
fully prepared  printed  plat,  which  they  represented  to 
be  the  true  shape  and  size  of  the  land,  which  plat  was 
in  the  form  and  stvle  of  those  taken  from  actual  snr- 
veys,  but  no  survey  had  been  made  and  the  plat  was 
false,  though  well  calculated  to  deceive  and  did  deceive 
plaintiff,  who  believed  it  to  be  true  and  from  an  actual 
survey.  The  land  was  put  up  for  sale  by  the  acre  and 
bids  asked  for  and  received  and  cried  by  the  acre,  from 
various  bidders  including  plaintiff,  and  both  parcels  were 
knocked  down  to  him  the  highest  bidder,  one  at  $50 
per  acre  and  the  other  at  $42  per  acre.  Both  the  ad- 
ministrators were  and  are  prominent,  of  high  standing 
in  the  community,  and  he  relied  upon  their  representa- 
tions on  that  account,  as  well  as  upon  their  superior 
knowledge  of  the  land,  and  so  paid  them  the  full*  amount 
of  $2,300  for  full  fifty  acres,  and  received  from  them 
their  deed  prepared  by  them;  waiving  nothing  but  sup- 
posing in  good  faith  it  to  be  a  good  and  correct  deed  to 
the  land.   A  copy  of  the  deed  is  attached  to  the  original 
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petition.  He  recorded  the  deed  and  procured  the  county 
surveyor  to  mark  out  the  boundaries  according  to  it, 
when  to  his  surprise  he  then  discovered  that  the  deed 
was  grossly  wrong,  that  the  tract  was  not  shaped  as  de- 
scribed therein  and  that  it  only  contained  38.6  acres,  of 
which  Alexander  and  Minis  claimed  8.5  acres,  as  shown 
in  the  original  petition,  leaving  a  shortage  of  11.4  acres, 
which  at  the  average  price  of  $46  per  acre  makes  $524.40 
excess  overpaid ;  and  if  the  3.5  acres  should  be  allowed 
Alexander  and  Mims  it  will  make  $685.40  excess.  The 
excess  with  interest  should  be  paid  back  to  petitioner 
by  said  administrators  and  they  should  reform  the  deed 
so  as  to  describe  the  land  properly.  He  was  actually 
misled,  deceived  and  defrauded  by  said  conduct  and  mis- 
representations of  the  administrators  at  the  sale,  with- 
out fault  on  his  part.  The  deficiency  in  the  land  is  too 
great  and  works  unconscionable  injury  and  hardship  on 
him,  and  is  against  equity  and  good  conscience.  He 
further  shows  that  the  deed  ought  to  be  reformed,  be- 
cause it  does  not  conform  to  the  order  of  sale  and  the 
advertisement  under  which  the  sale  was  made,  copies 
of  which  are  annexed.  He  further  alleges,  that  as  the 
sale  was  made  for  distribution  among  the  heirs  of  the 
estate,  one  being'the  administrator  Howell,  and  another 
of  the  heirs  being  the  wife  of  Woodward,  the  greater 
reason  exists  why  plaintiff  should  have  the  relief  he 
seeks  by  this  proceeding  against  said  administrators. 
Therefore  he  prays,  in  addition  to  the  prayers  of  the 
original  petition,  that  if  it  be  decided  that  the  deed 
should  not  be  reformed  so  as  to  describe  the  tract  of  land 
as  it  actually  is,  as  shown  in  the  original  petition,  then 
that  the  deed  be  reformed  so  as  to  conform  to  the  ordet 
of  sale  and  advertisement ;  and  that  if  it  be  decided 
that  the  administrators  are  not  liable  to  plaintiff  as  ad- 
ministrators, then  that  they  be  held  liable  as  individuals 
to  him  for  said  excess  of  purchase  money,  and  judgment 
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te  rendered  accordingly  against  them  in  his  favor  for 
the  same  with  interest ;  that  the  true  dividing  line  be- 
tween said  tract  of  land  and  that  of  Alexander  and 
Mims  be  ascertained  and  fixed  by  decree  in  this  case ; 
and  for  general  relief.  The  petition  of  the  administra- 
tors for  leave  to  sell  showed,  that  the  estate  of  the  de- 
ceased consisted  of  various  tracts  of  land,  among  them 
"fifty  acres  in  the  southeast  corner  of  L.  lot  153,  adjoin- 
ing the  lands  of  J.  M.  Alexander,  Garrett  and  A.  P. 
Woodward."  The  order  for  sale  recited,  that  it  ap- 
peared that  it  was  necessary,  for  the  purpose  of  division 
and  distribution,  that  the  land  be  sold,  and  gave  the  ad- 
ministrators leave  to  sell  for  said  purpose  "the  land  fully 
described  in  said  petition."  The  advertisement  was  of 
the  sale  of  various  tracts  of  land  as  the  property  of  the 
deceased,  and  among  them  "  fifty  acres  in  the  southeast 
corner  of  land  lot  number  153,  adjoining  the  lands  of 
J.  M.  Alexander,  Garrett  and  A.  P.  Woodward."  In 
both  the  petition  and  the  advertisement  the  land  was 
atated  as  being  in  the  17th  district  of  Fulton  county. 
The  advertisement  stated  that  the  sale  was  for  purposes 
of  division. 

The  demurrer  to  the  petition  as  amended  set  forth  the 
following:  Under  the  deed  petitioner  bought  by  the 
tract  fifty  acres  of  land  more  or  less.  The  land,  accord- 
ing to  the  metes  and  boundaries  as  expressed  in  the  deed, 
amounts  to  the  number  of  acres  sold :  the  number  of 
feet  north  and  south  is  1,710,  and  east  and  west  1,275, 
which  amounts  to  fifty  acres  and  eight  poles ;  and  if  the 
title  is  not  good  to  it,  petitioner  got  all  he  was  entitled 
to,  just  the  interest  the  estate  had.  The  administra- 
tors cannot  bind  the  estate  by  a  warranty  in  any  con- 
veyance or  contract  made  by  them,  and  are  not  person- 
ally bound  by  the  deed,  because  the  intention  of  their 
personal  liability  to  petitioner  is  not  distinctly  expressed 
therein.     The  deed  cannot  be  reformed  to  change  the 
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number  of  feet  in  any  direction,  to  make  it  less  one  way 
and  more  another,  because  to  do  so  would  show  a  defi- 
ciency in  acres  and  give  some  ground  to  petitioner  in 
his  cause,  and  would  make  a  cause  of  liability  by  the 
change  when  none  before  existed.  The  court  construes 
and  enforces  contracts  and  does  not  make  them.  The 
administrators  sold  by  the  plat  as  they  had  a  right  to 
do,  and  petitioner  must  hold  by  the  deed.  No  judg- 
ment of  any  court  has  declared  the  title  to  the  property 
therein  conveyed  defective,  and  for  aught  that  appears 
the  title  is  perfect.  No  cause  of  action  is  set  out  which 
would  entitle  petitioner  to  recover,  or  authorize  the  court 
to  grant  the  relief  sought ;  and  no  allegation  is  suffi- 
cient to  authorize  the  court  to  reform  the  deed.  There 
is  no  equity  in  the  petition ;  there  is  a  misjoinder  of 
parties,  and  as  to  Alexander  and  Mims  an  adequate  and 
complete  remedy  at  law  to  locate  and  establish  the  lines. 

John  L.  Hopkins  &  Sons  and  Lewis  &  Green,  for 
plaintiff.  T.  W.  Latham  and  Candler  &  Thomson,  for 
defendant. 

Simmons,  Justice. 

The  facts  material  to  an  understanding  of  the  case 
appear  in  the  official  report.  The  head-notes  read  in 
connection  with  these  facts,  will  be  sufficiently  under- 
stood without  further  elaboration.  In  support  of  the 
principle  ruled  in  the  second  head-note,  see  2  Warvelle 
on  Vendors,  973, 974.  Judgment  reversed^  with  direction. 


The  Constitution  Publishing  Company  v.  Way. 

1.  Where  a  joint  action  for  libel  was  brought  by  two  plaintiffs,  one 
of  them  could  be  stricken  and  the  action  proceed  in  behalf  of  the 
other.  An  amendment  effecting  this,  but  not  otherwise  changing 
the  declaration,  was  no  cause  for  a  continuance. 

2.  Although  the  original  plaintififs  were  described  in  the  declaration  as 
"  J.  M.  <fe  Fred.  W.  Way,"  the  declaration  complained  of  an  injury 
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done  to  them  personally  by  the  publication  of  the  alleged  libeU 
and  not  of  an  injury  inflicted  upon  them  as  a  firm  or  partnership, 
no  firm  or  partnership  being  alleged  or  mentioned,  and  the  dec- 
laration charging  that  the  libel  tended  to  blacken  and  destroy 
the  petitioners'  reputation  for  honesty,  virtue  and  integrity,  and 
expose  them  to  public  hatred,  contempt  and  ridicule,  as  well  as 
to  damage  them  in  their  business,  and  the  libelous  matter  being 
such  as  would  seriously  injure  reputation  apart  from  any  business 
or  any  vocation  whatever. 

3.  Where  a  publication  is  libelous  of  two  persons,  so  that  each  of 
them  would  have  a  right  of  action  against  the  libeler  irrespective 
of  the  existence  of  any  partnership  between  them,  that  the  libel 
attributes  to  them  a  firm  name  is  no  obstacle  to  maintaining  a  sev- 
eral action  by  either  for  the  publication  of  the  libel. 

4.  An  offer  of  the  publisher  of  a  newspaper,  made  pending  a  suit 
against  him  for  a  libel,  to  open  the  columns  of  the  paper  to  the 
plaintiff  for  any  explanation  or  staten^ent  he  wishes  to  make,  counts 
for  nothing  on  the  trial  of  the  action. 

5.  l^ie  court  did  not  err  in  admitting  or  excluding  evidence,  in 
charging  the  jury  or  in  refusing  to  charge  as  requested,  nor  in  over- 
ruling the  motion  for  a  new  trial. 

June  80, 1894. 

Action  of  libel.  Before  Judge  Van  Epps.  City  court 
of  Atlanta.     March  term,  1893. 

The  publication  in  the  Atlanta  Constitution  newspa- 
per, here  sued  on,  was  as  follows : 

"THE  PROPRIETOR  HAS  SKIPPED. 

"The  Delmonieo  Kestauranton  Pryor  street  closed. 

"  The  Delmonieo  Restaurant,  situated  at  57  South 
Pryor  street,  was  suddenly  closed  yesterday  afternoon  y 
and  before  numerous  creditors  could  ascertain  the  fact, 
the  proprietors  had  skipped  for  parts  unknown.  Pour 
weeks  ago  Messrs.  Ed.  Way  and  his  son  came  to  Atlanta 
from  Anniston,  Ala.  They  were  formerly  residents  of 
Yankton,  8.  D.,  and  in  various  cities  throughout  the 
country  opened  restaurants.  In  this  way  they  became 
experienced  caterers,  and  came  here  with  splendid  rec- 
ommendations. Looking  about  for  a  place  at  which  to 
locate,  they  secured  quarters  at  67  South  Pryor  street, 
and  there  opened  up  the  Delmonieo  restaurant.  It  was 
patronized  by  an  excellent  class  of  people  and  was  fast 
growing  into  popularity.  But  all  of  that  availed  noth- 
ing.    The  two  proprietors,  father  and  son,  had  secured 
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everything  which  they  had  purchased,  on  credit.  Tables, 
chairs,  kitchen  utensils  and  furnishings  of  all  kinds 
were  bought  to  be  paid  for  later  on.  liven  their  gro- 
ceries and  meats  were  gotten  in  this  way,  and  with  a 
large  number  of  tirms  they  ran  up  big  bills.  Yesterday 
afternoon  about  four  o'clock  the  Messrs.  Way  &  Son 
carefully  took  charge  and  removed  all  of  the  goods  on 
hand  that  thej'  wished.  Then,  without  thinking  to  pay 
the  grocers,  butchers  and  other  merchants  who  were 
waiting  patiently  for  their  money,  the  two  restauranters 
folded  their  tents  and  quietly  stole  away.  The  place 
last  night  was  deserted.  The  police  were  notified  of 
the  affair,  and  they  made  a  careful  search  for  them. 
But  nowhere  could  the  two  men  be  found,  and  they 
have  undoubtedly  left  the  city.  Behind  them  are  many 
merchants  who  are  anxious  to  get  the  father  and  son 
who  have  had  such  a  short  career  in  the  city.  The 
police  are  making  every  eftbrt  to  get  them,  and  will  leave 
no  stone  unturned  to  capture  the  missing  men." 

The  jury  found  for  the  plaintift*  $1,513,  and  defend- 
ant's motion  for  a  new  trial  was  overruled.  For  the 
other  material  facts  see  the  opinion. 

DoRSBY,  Brewster  &  Howell,  for  plaintiff  in  error. 
Broyles  &  Son,  contra. 

Simmons,  Justice. 

1-3.  J.  M.  and  Fred.  W.  Way  brought  an  action  for 
libel  against  the  Constitution  Publishing  Company. 
On  the  trial  of  the  case  the  court  allowed  an  amendment 
striking  the  name  of  Fred.  W.  Way,  and  permitted  the 
case  to  proceed  in  the  name  of  J.  M.  Way,  over  the  ob- 
jection of  counsel  for  the  defendant  that  the  amend- 
ment made  a  new  and  distinct  cause  of  action  as  well 
as  a  new  and  distinct  party,  it  being  contended  that  the 
action  as  it  originally  stood  was  an  action  by  a  firm  or 
partnership,  and  that  the  amendment  converted  it  into 
an  action  by  an  individual.  Counsel  for  the  defendant 
also  moved  for  a  continuance,  on  the  ground  that  they 
were  not  prepared  to  meet  the  case  made  by  the  amend- 
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ment,  having  prepared  to  defend  against  a  firm  and  not 
against  an  individual.  The  court  did  not  err  in  allow- 
ing the  amendment,  nor  in  overruling  the  motion  for  a 
<?ontinuance.  Although  the  plaintiffs  were  described 
in  the  declaration  as  "  J.  M.  &  Fred.  W.  Way,"  it  was 
not  alleged  that  these  persons  composed  a  firm  or  part- 
nership ;  and  the  declaration  complained  of  an  injury 
done  to  them  personally  by  the  publication  of  the  al- 
leged libel,  and  not  of  an  injury  inflicted  upon  them  as 
A  firm  or  partnership.  It  alleged  that  the  libel  tended 
to  blacken  and  destroy  the  petitioners'  reputation  for 
honesty,  virtue  and  integrity,  and  expose  them  to  pub- 
lic hatred,  contempt  and  ridicule,  as  well  as  to  damage 
them  in  their  business;  and  the  libelous  matter  was  such 
as  would  seriously  injure  reputation  apart  from  any 
business  or  any  vocation  whatever.  Each  of  the  plain- 
tiffs, therefore,  had  a  right  of  action  against  the  libeler, 
irrespective  of  the  existence  of  any  partnership  between 
them ;  and  the  fact  that  the  libel  attributed  to  them  a 
firm  name  was  no  obstacle  to  maintaining  a  several 
action  by  either  for  the  publication  of  the  libel.  An 
action  brought  by  them  jointly  could  be  amended  by 
striking  one  of  them,  so  as  to  proceed  in  behalf  of  the 
other  only. 

4.  It  was  complained  that  the  court  erred  in  charging 
that  "a  mere  offer  on  the  part  of  the  defendant  company 
to  allow  the  plaintiff  to  make  a  statement  in  their  paper, 
or  allow  him  the  use  of  their  paper  (if  any  such  offer 
was  made  after  this  suit  was  filed),  cannot  be  considered 
as  mitigation  of  damages  or  for  any  other  purpose." 
There  was  no  error  in  this  charge.  Such  an  offer  is  not 
a  withdrawal  or  retraction  of  the  libel.  It  is  much  the 
same  thing  as  if  one  who  has  said  of  another,  "  This 
man  is  a  thief,"  should  offer  to  say,  "  He  says  he  is  not 
a  thief."  Where  no  retraction  is  published,  the  parties 
who  have  published  the  libel,  by  making  such  an  offer. 
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.  say  in  eftect :  "  We  will  let  you  Bay  in  our  newspaper 
that  you  deny  the  charge  we  make,  and  we  will  let  the 
public  judge  between  us."  It  would  be  going  very  far 
to  say  that  this  is  such  reparation  or  such  an  evidence 
of  good  faith  as  should  entitle  the  wrong-doer  to  a  re- 
duction of  the  damages.  If  a  prompt  retraction  of  the 
charge  is  published,  thus  in  some  degree  repairing  or 
attempting  to  repair  the  wrong,  the  law  allows  this  to 
be  taken  into  consideration  by  the  jury  as  a  ground  for 
reducing  the  damages;  and  even  then,  it  has  been  held, 
the  retraction  must  be  made  or  oflfered  before  the  per- 
son libeled  has  sought  redress  in  the  courts.  (Tryon  v. 
Evening  News  Association,  42  Mich.  549.)  Where  the 
publishers  of  a  great  newspaper  have  sent  out  to  the 
world  the  statement  that  a  man  has  defrauded  his  cred- 
itors, and  has  run  oft'  to  escape  them  and  the  police,  who 
are  in  pursuit  of  him,  and  it  turns  out  that  the  state- 
ment is  false  and  without  foundation  j  and  they  do  not 
retract  it,  but  wait  until  after  the  injured  party  has 
brought  suit  against  them,  and  then  offer  him  merely 
the  privilege  of  denying  it  himself  in  their  newspaper, 
this  is  certainly  very  feeble  reparation  of  the  wrong. 

5.  The  evidence  warranted  the  verdict,  and  the  court 
did  not  err  in  its  rulings  upon  the  admission  or  exclusion 
of  evidence,  in  charging  the  jury  or  in  refusing  to  charge 
as  requested,  nor  in  overruling  the  motion  for  a  new 
trial.  Judgment  affirmed. 


94     124 

^  "^^1  The  Georgia  Railroad  and  Banking  Company  v.  Wood. 

94    Ui 
m    48tt 

I  94   124  The  evidence  being  silent  as  to  the  specific  duty  of  the  servant  of  the 

n^  ^  railway  company,  but  indicating  that  he  was  acting  in  the  capac- 

ity of  brakeman,  and  this  servant,  while  the  train  was  in  motion 
and  he  was  upon  it,  having  thrown  a  stone  at  a  boy  who  had  just 
attempted  to  swing  to  or  climb  upon  the  train,  and  who  with  others 
had  previously  been  in  the  habit  of  committing  or  attempting 
similar  trespasses,  the  stone  being  thrown  after  the  boy  had  ceased 
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attempting  to  trespass  upon  the  train  on  the  given  occasion  and 
had  retreated  to  private  premises  adjacent  to  the  street  and  vrhile 
he  was  there  endeavoring  to  conceal  himself  behind  a  post ;  and 
the  stone  by  accident  having  missed  the  boy  and  hit  and  injured 
another  person  who  was  then  on  the  same  premises,  no  presump- 
tion arises  that  at  the  time  of  throwing  the  stone  the  servant  was 
acting  in  behalf  of  the  company  or  within  the  scope  of  his  em- 
ployment as  to  anything  then  done  or  attempted  to  be  done  with 
a  view  to  injure  or  affect  the  boy ;  consequently,  the  company  is 
not  liable  for  the  injury  thus  done  to  the  third  person. 

July  16,  1894. 

Action  for  damages.  Before  Judge  Richard  H.  Clark. 
DeEalb  superior  court.     August  term,  1898. 

J.  B.  Gumming,  M.  A.  Candler  and  Bryan  Cumming, 
for  plaintift'  in  error.     Smith  &  Pendleton,  contra. 

Simmons,  Justice. 

Anna  Wood,  a  girl  twelve  years  of  age,  was  struck 
and  injured  by  a  stone  thrown  from  a  train  of  cars  by 
an  employee  of  the  railroad  company,  and  her  father, 
as  next  friend,  sued  the  company  in  her  behalf  for  dam- 
ages, and  sued  in  his  own  behalf  for  the  loss  of  her  ser- 
vices. The  cases  were  consolidated  and  tried  together, 
and  a  verdict  was  rendered  in  each  case  in  favor  of  the 
plaintiff'.  The  railroad  company  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  it  excepted. 

It  appeared  from  the  evidence  that  on  the  day  of  the 
injury,  as  the  defendant's  train  was  leaving  Stone  Moun- 
tain, a  station  on  its  line  of  road,  a  man  standing  on  the 
top  of  one  of  the  cars,  threw  a  stone  at  a  boy  who,  with 
other  boys,  had  just  attempted  to  swing  to  or  climb  upon 
the  train  and  had  previously  been  in  the  habit  of  com- 
mitting or  attempting  similar  trespasses,  but  who  had 
then  run  off  from  the  train  into  a  private  yard  and  was 
endeavoring  to  conceal  himself  behind  a  post.  The 
stone  missed  the  boy  and  struck  the  plaintiff*'s  daughter, 
who  was  standing  on  the  porch  of  his  house.  There 
was  evidence  tending  to  show  that  the  man  who  threw 
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the  stone  had  been  seen  to  throw  stones  from  the  train 
at  these  boys  on  previous  occasions,  and  that  he  was 
acting  in  the  capacity  of  a  brakeman. 

We  think  the  court  erred  in  not  granting  a  new  trial. 
The  evidence  is  silent  as  to  the  specific  duties  of  a 
brakeman,  and  does  not  show  what  authority  this  em- 
ployee had  from  the  railroad  company  to  keep  tres- 
passers oft*  the  train ;  but  assuming  that  this  came  within 
the  scope  of  his  duties,  no  presumption  arises  that  he 
was  acting  within  the  scope  of  his  employment  in  throw- 
ing a  stone  at  this  boy  with  a  view  to  injuring  him  after 
he  had  desisted  from  the  trespass  and  gone  oft*  from  the 
train.  A  master  is  not  liable  for  the  acts  of  his  servant 
when  such  acts  are  not  done  within  the  scope  of  the 
employment  in  which  the  servant  is  engaged.  If  the 
brakeman,  while  these  boys  were  engaged  in  the  tres- 
pass, had,  in  attempting  to  prevent  the  trespass  or  cause 
them  to  desist,  injured  one  of  them  through  negligence 
or  carelessness  or  by  using  more  force  than  was  necessary 
for  the  purpose,  the  company  would  perhaps  be  liable. 
See  Wood,  Master  and  Servant,  p.  537 ;  Rounds  v,  ilail- 
way  Co.,  64  N.  Y.  Rep.  129.  But  after  the  boy  had  de- 
sisted,  the  company  would  not  be  responsible  for  an  in- 
jury inflicted  on  him  by  the  brakeman  in  attempting  to 
punish  him  for  the  trespass.  See  Golden  v.  Newhand, 
52  Iowa,  59 ;  Allen  v.  Ry.  Co.,  L.  R.,  6  Q.  B.  65. 

Judgment  reversed. 


Paircloth  v.  Stubbs  &  TiSON. 

1.  There  is  no  provision  of  law  for  ascertaining  by  jury  trial  whether 
an  auditor's  report  of  the  evidence  before  him  is  deficient  or  in- 
complete by  reasons  of  alleged  omissions  of  some  of  the  evidence 
actually  submitted  and  heard.  Therefore  the  presiding  judge,  in 
cases  not  governed  by  the  practice  in  equity,  is  left  to  the  exer- 
cise of  his  own  discretion  as  to  what  means  he  will  adopt  in  solv- 
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ing  and  settling  such  a  question  where  it  is  raised  by  exceptions 
to  the  auditor's  report. 
2.  Under  the  evidence  submitted  to  the  judge  in  this  case,  his  find- 
ing against  the  exceptions  was  not  so  manifestly  unwarranted  as 
to  justify  a  reversal  of  the  same  by  a  reviewing  court. 

July  16, 18M. 

Exceptions  to  auditor's  report.  Before  Judge  Gam- 
ble.    Emanuel  superior  court.     October  term,  1893. 

HiNES  &  Felder,  H.  R.  Daniel,  P.  H.  Saffold  and 
Evans  &  Evans,  for  plaintiff'  in  error. 
Williams  &  Smith,  by  brief,  contra. 

Simmons,  Justice. 

1.  A  mortgage  given  by  Faircloth  to,  Stubbs  &  Tison 
was  sought  to  be  foreclosed  for  an  alleged  balance  due. 
Faircloth  defended  on  the  ground  that  the  notes  secured 
by  the  mortgage  were  not  given  for  an  actual  indebted- 
ness, but  as  collateral  to  an  account  for  present  indebt- 
edness and  further  advances;  and  that  overcharges  '^ere 
made  in  the  account  for  which  the  notes  were  given, 
etc.  The  cause  was  referred  to  an  auditor,  who  made  a 
report  thereon,  and  to  this  report  the  defendant  filed 
exceptions.  One  of  the  exceptions  was,  that  the  auditor 
had  omitted  to  report  certain  portions  of  the  testimony, 
which  were  set  out  in  the  exceptions ;  and  the  defend- 
ant moved  to  re-refer  the  case,  that  the  auditor  might 
inquire  into  the  evidence  alleged  to  have  been  omitted 
and  report  the  same,  or  if  the  court  should  refuse  to  do 
this,  that  the  question  be  submitted  to  the  jury  as  to 
whether  such  testimony  was  introduced  before  the  au- 
ditor or  not.  The  court  refused  to  re-refer  the  case  to 
the  auditor,  or  to  submit  this  question  to  the  jury,  but 
heard  evidence  himself  as  to  whether  the  testimony 
alleged  to  have  been  omitted  had  been  introduced  be- 
fore the  auditor ;  and  after  hearing  the  evidence  upon 
this  point,  ordered  that  the  exception  relating  to  the 
alleged  omission  of  testimony  be  dismissed,  upon  the 
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ground  that  it  had  not  been  made  to  appear  satisfacto- 
rily that  the  testimony  alleged  to  have  been  omitted 
had  really  been  submitted  to  the  auditor.  The  defend- 
ant assigns  error  upon  these  rulings. 

There  is  no  provision  of  law  for  ascertaining  by  jury 
trial  whether  the  auditor's  report  of  the  evidence  before 
him  is  deficient  or  incomplete  by  reason  of  alleged 
omissions  of  some  of  the  evidence  submitted  and  heard. 
In  equity  cases,  where  exception  is  taken  to  the  report 
of  a  master  as  deficient  in  this  respect,  the  law  contem- 
plates that  the  presiding  judge  shall  pass  upon  the  ques- 
tion himself.  Code,  §8097(c).  This,  however,  is  a  case 
at  law,  and  the  law  is  silent  as  to  the  means  to  be  adopted 
in  such  cases  for  solving  and  settling  a  question  of  this 
kind.  The  judge  is  therefore  left  to  his  own  discretion 
in  the  matter,  and  in  this  case  did  not  err  in  the  mode 
of  procedure  adopted. 

2.  Under  the  evidence  submitted  to  the  judge,  his 
finding  against  the  exceptions  was  not  so  manifestly  un- 
warranted as  to  justify  a  reversal  of  the  same  by  this 
court.  Judgment  affirmed. 


The  Western  Assurance  Company  v,  Williams. 

1.  The  original  declaration  contained  enough  to  amend  by,  and  there 
was  no  error  in  allowing  the  amendment. 

^.  The  consent  of  a  fire  insurance  company,  given,  whether  in  writing 
or  in  parol,  by  its  duly  authorized  agent,  and  acted  upon  by  the 
insured,  that  the  goods  insured  might  be  moved  into  another  build- 
ing without  vitiating  the  policy,  is,  if  suflBciently  proved,  binding 
upon  the  company  notwithstanding  stipulations  in  the  policy  that 
"  no  officer,  agent  or  other  representative  of  this  company  shall 
have  power  to  waive  any  provision  or  condition  of  this  policy  ex- 
cept such  as  by  the  terms  of  this  policy  may  be  the  subject  of 
agreement  indorsed  hereon  or  added  hereto,  and  as  to  such  pro- 
visions and  conditions  no  officer,  agent  or  representative  shall  have 
such  power,  or  be  deemed  or  held  to  have  waived  such  provisions 
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or  conditions,  unless  such  waiver,  if  any,  shall  be  written  upon  or 
attached  hereto;  nor  shall  any  privilege  or  permission  affecting 
the  insurance  under  this  policy  exist  or  be  claimed  by  the  insured, 
unless  so  written  or  attached."  The  evidence  that  the  agent  was 
duly  authorized  would,  however,  have  to  be  such  as  to  show  that 
he  had  express  authority  in  the  given  instance  to  represent  the 
company  in  giving  its  consent  otherwise  than  in  the  manner  pro- 
vided for  in  the  policy,  or  that  an  implied  authority  so  to  do  might 
rightly  be  inferred  from  some  previous  course  of  dealing  in  like 
cases  by  the  agent  with  the  company's  knowledge  and  assent,  man- 
ifested by  ratification  or  otherwise. 

July  16, 1891. 

Action  on  fire  policy. .  Before  Judge  Eve.  City  court 
of  Richmond  county.     November  term,  1893. 

The  opinion  states  the  allegations  of  the  declaration 
imd  the  terms  of  the  policy  sued  on,  so  far  as  material. 
The  grounds  of  demurrer  were :  Plaintifl*  sets  out  no 
cause  of  action,  but  is  seeking  to  recover  upon  a  con- 
tract different  from  that  contained  in  the  policy.  He 
does  not  aver  that  he  has  complied  with  the  conditions 
of  the  policy,  or  that  he  has  made  any  proof  of  loss  as 
required  by  its  terms.  The  city  court  (where  the  suit 
was  brought)  has  no  jurisdiction,  for  if  any  cause  of 
action  is  set  out  it  is  an  equitable  cause.  It  is  not 
alleged  that  the  premium  was  the  same  upon  the  prop- 
erty insured  at  number  813  Fifth  street,  as  it  was  at  the 
storehouse  to  which  it  was  removed,  nor  that  the  re- 
moval did  not  materially  increase  the  risk  of  the  com- 
pany ;  nor  that  the  consent  to  the  removal  was  made  in 
writing,  nor  that  it  was  indorsed  upon  or  attached  to 
the  policy,  nor  what  was  the  writing  claimed  to  have 
been  entered  on  the  company's  books,  granting  permis- 
sion to  remove  the  goods ;  nor  that  the  company  made 
any  contract  with  plaintiff  to  insure  his  goods  at  the 
atorehouse  where  they  were  burned. 

William  K.  Miller,  for  plaintiff  in  error. 
C.  Hbnrt  Cohen,  contra. 

tM-9 
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Simmons,  Justice. 

1.  Williams  held  a  policy  of  insurance  from  the  de* 
fendant  upon  certain  household  and  kitchen  furniture 
and  other  personal  goods  situated  in  his  dwelling-house^ 
No.  313  Fifth  street,  in  the  city  of  Augusta.  On  August 
20th,  1892,  he  called  on  an  agent  of  the  defendant  and 
informed  him  that  he  was  temporarily  abandoning 
housekeeping  and  desired  to  move  his  furniture  etc.> 
covered  by  this  insurance,  to  a  certain  storehouse  in 
Augusta.  The  agent  told  him  he  could  move  the  furni- 
ture as  desired ;  that  he  would  so  enter  it  on  the  books 
of  the  company,  and  he  (Williams)  could  consider  the 
transfer  as  made  and  bring  his  policy  to  him  at  some 
future  time  and  he  would  make  the  entry  thereon.  On 
August  27th  thereafter  the  property  was  entirely  de- 
stroyed by  fire.  On  the  next  day  after  the  fire  he  called 
upon  the  agent  and  asked  for  the  insurance  papers  ta 
prove  his  loss,  and  was  informed  by  the  agent  that 
the  defendant  denied  all  liability  under  the  policy.  He 
thereupon  brought  his  action  against  the  company  for 
$1,000,  the  amount  of  the  insurance.  His  declaration 
was  demurred  to  on  various  grounds,  which  are  set  out 
in  the  official  report,  and  he  amended  the  declaration  by 
alleging  that  the  agent  granted  him  written  permission 
to  move  the  goods  to  the  storehouse  in  which  they  were 
situated  when  burned ;  that  in  performance  of  and  in 
pursuance  of  said  contract  with  the  agent,  he  removed 
the  goods ;  that  before  attempting  to  remove  them  he 
received  the  consent  of  defendant,  through  its  duly 
authorized  agent,  to  the  removal;  and  that  in  perform- 
ance and  pursuance  of  the  parol  contract  as  aforesaid, 
and  relying  solely  upon  the  consent  of  defendant  and  of 
the  contract  of  defendant,  he  removed  them.  The  de- 
murrer was  renewed  and  overruled,  and  the  defendant 
excepted. 

There  was  no  error  in  allowing  the  amendment.     The 
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original  declaration  contained  sufficient  allegations  to 
authorize  the  amendment.  It  did  not  add  a  new  cause 
of  action  nor  change  the  common  law  action  for  damages 
into  an  equitable  proceeding.  The  eftect  of  the  amend- 
ment was  simply  to  allege  that  the  contract  for  the  re- 
moval of  the  goods  was  in  writing,  and  that  the  agent 
was  duly  authorized  to  make  it. 

2.  The  policy  stated  that  the  insurance  was  upon  the 
property  described  "  while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere."  It  was  contended 
on  the  part  of  the  defendant  that  the  agent  had  no  au- 
thority to  consent  to  the  removal  of  the  property  unless 
such  consent  was  indorsed  upon  the  policy,  it  being 
stipulated  in  the  policy  that  "  no  officer,  agent  or  other 
representative  of  this  company  shall  have  power  to 
waive  any  provision  or  condition  of  this  policy  except 
such  as  by  the  terms  of  this  policy  may  be  the  subject 
of  agreement  indorsed  hereon  or  added  hereto,  and  as  to 
such  provisions  and  conditions  no  officer,  agent  or  rep- 
resentative shall  have  such  power,  or  be  deemed  or  held 
to  have  waived  such  provisions  or  conditions,  unless 
such  waiver,  if  any,  shall  be  written  upon  or  attached 
hereto ;  nor  shall  any  privilege  or  permission  allecting 
the  insurance  under  this  policy  exist  or  be  claimed  by 
the  insured,  unless  so  written  or  attached."  Although 
this  clause  of  the  policy  excludes  any  inference  that  the 
powers  of  the  agent  extend  to  the  waiver  of  conditions 
contained  in  the  policy,  except  in  the  mode  prescribed 
therein,  yet  it  may  be  shown  that  such  authority  was  in 
fact  granted;  and  the  waiver,  whether  in  writing  or 
parol,  when  given  by  a  duly  authorized  agent  and  acted 
upon  by  the  insured,  is,  if  sufficiently  proved,  binding 
upon  the  company,  notwithstanding  the  stipulations 
above  quoted.  This  clause  puts  the  insured  upon  notice 
that  the  agent  has  no  authority  to  waive  a  condition  of 
the  policy  except  in  writing,  attached  to  the  policy,  and 
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the  insured  would  therefore  have  no  right  to  rely  upon 
any  waiver  not  made  in  that  manner,  unless  it  could  be 
shown  that  the  company  did  in  fact  authorize  the  agent 
to  make  the  waiver  otherwise.  To  establish  such  au- 
thority on  the  part  of  the  agent,  the  insured  would  have 
to  show  that  it  was  expressly  granted  by  the  company 
in  the  given  instance,  or  would  have  to  show  some  pre- 
vious course  of  dealing  in  similar  cases  by  the  agent 
with  the  company's  consent,  manifested  by  ratification 
or  otherwise.  The  declaration  in  this  case,  as  we  have 
seen,  alleges  that  the  consent  of  the  company  to  the  re- 
moval of  the  furniture  was  given  through  its  "duly 
authorized"  agent.  The  declaration,  it  is  true,  does 
not  explain  how  this  authority  was  given,  but  we  think 
the  allegation  of  authority  is  suflicient.  Taking  all  the 
allegations  of  the  declaration  together,  we  think  the 
court  did  not  err  in  overruling  the  demurrer.  On  this 
subject  see:  Richards  on  Insurance,  pp.  81,  92,  94,  95, 
194;  Biddle  on  Insurance,  p.  1081;  May  on  Insurance, 
§1 37.  The  ruling  in  Carrugi  v.  Insurance  Co.,  40  Ga.  136, 
that  a  consent  by  the  agent  which  the  policy  required 
should  be  in  writing,  could  be  shown  by  parol,  was  based 
upon  the  assumption  that  the  agent  had  authority  to 
make  the  consent.  There  was  no  stipulation  in  that  case 
limiting  the  authority  of  the  agent,  as  this  policy  does. 
The  stipulation  which  the  court  had  under  consideration 
related  simply  to  the  manner  in  which  the  consent 
should  be  evidenced,  and  did  not  say  that  agents  should 
liave  no  power  to  give  such  consent  otherwise  than  in 
the  manner  provided  by  the  policy. 

Judgment  affirmed. 
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Paul  v.  Roney  et  al. 

Judgment  against  the  mortgagor  of  personal  property  npon  a  garnish- 
ment sued  out  at  the  instance  of  a  creditor  of  the  mortgagee,  and 
the  pendency  of  another  like  garnishment  not  yet  answered,  will 
not,  without  respect  to  the  amount  of  the  claims  covered  by  the  gar- 
nishments, as  compared  with  the  amount  due  on  the  mortgage 
debt,  necessarily  negative  the  right  of  the  mortgagee,  or  his  as- 
signee, to  foreclose  the  mortgage  and  cause  a  seizure  of  the  encum- 
bered property.  If  the  mortgage  debt  be  payable  by  instalments, 
some  of  which  are  overdue  and  others  not  due,  the  foreclosure 
may,  under  {1965  of  the  code,  embrace  the  whole,  and  execution 
may  issue  llnd  be  levied  for  the  aggregate  amount,  the  facts  as  to 
the  maturity  of  a  part  and  non-maturity  of  the  residue  being  stated 
in  the  affidavit  of  foreclosure. 

July  16, 1894. 

Action  for  damages.  Before  Judge  Eve.  Richmond 
superior  court.     October  terra,  1893. 

Salem  Butcher,  for  plaintiff.  Fleming  k  Alexander 
and  P.  J.  Sullivan,  for  defendants. 

Simmons,  Justice. 

Roney,  as  transferee  of  Smith,  held  several  promissory 
notes  of  Paul  and  a  mortgage  given  by  Paul  on  his 
stock  in  trade  to  secure  the  same.  The  notes  were 
dated  November  2d,  1892,  and  were  payable  respectively 
in  one,  two,  three,  four,  five  and  six  months  after  date. 
On  January  24th,  1893,  two  of  the  notes  then  being 
past  due,  Roney  made  an  aflBdavit  to  foreclose  the  mort- 
gage and  petitioned  the  court  to  control  the  surplus 
arising  from  the  sale  of  the  mortgaged  property,  so  as 
to  protect  the  lien  of  the  mortgage  as  to  that  portion  of 
the  debt  which  was  not  yet  due.  The  clerk  of  the  su- 
perior court  issued  execution  for  the  whole  amount  of 
the  indebtedness,  and  placed  it  in  the  hands  of  the 
sheriff,  who  executed  the  same  by  levying  upon  the 
property  described  therein.  Paul  seeks  in  this  action 
to  recover  against  Roney  and  Smith  for  damages  sus- 
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tained  by  reason  of  the  levy,  on  the  ground  that  the 
Bame  was  an  abuse  of  legal  process.  It  appears  that 
subsequently  to  the  giving  of  the  notes  and  mortgage 
and  before  the  foreclosure  and  levy,  certain  creditors  of 
Smith,  who  had  filed  suits  against  him,  obtained  process 
of  garnishment  against  Paul,  and  judgment  was  taken 
against  him  as  garnishee  in  one  of  these  suits  All  these 
claims,  however,  were  bought  by  Roney  and  the  gar- 
nishments dismissed  before  he  proceeded  to  foreclose  the 
mortgage,  but  no  notice  of  this  was  given  to  Paul  until 
after  the  levy.  It  was  contended  in  the  present  case 
that  Paul  was  entitled  to  have  notice  of  the  dismissal 
of  the  garnishments,  and  of  who  owned  the  notes,  before 
he  could  be  legally  proceeded  against  as  for  a  default 
in  payment;  also,  that  the  mortgage  could  only  be  fore- 
closed for  the  amount  due  at  the  time  of  foreclosure; 
and  that  for  Roney  to  proceed  as  he  did  was  an  abuse 
of  legal  process. 

It  does  not  appear  from  the  record  that  the  claims  of 
Smith's  creditors  covered  by  the  garnishments  against 
Paul  were  equal  in  amount  to  Paul's  indebtedness  upon 
the  notes  secured  by  the  mortgage.  For  aught  that 
appears,  even  if  Paul  had  been  required  to  pay  the 
claims  of  these  creditors  in  full,  he  might  still  have  re- 
mained indebted  upon  the  mortgage.  If  this  was  so, 
the  judgment  against  him  in  favor  of  one  of  the  cred- 
itors and  the  pendency  of  such  garnishments  would  not 
preclude  a  foreclosure  of  the  mortgage  and  the  seizure 
of  the  mortgaged  property.  The  mortgagee  is  not 
compelled  to  postpone  the  enforcement  of  his  lien  for 
the  amount  due  him  upon  the  mortgage  indebtedness, 
simply  because  some  portion  of  the  indebtedness  has 
been  subjected  to  the  claims  of  his  creditors  by  process 
of  garnishment  against  the  mortgagor.  Nor  is  he  pre- 
cluded from  foreclosing  the  mortgage  because  the  debt 
is  payable  in  instalments  some  of  which  are  not  yet  due. 
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Under  section  1965  of  the  code,  the  foreclosure  may  em- 
brace instalments  not  due,  as  well  as  those  which  are 
-overdue,  and  execution  may  issue  and  be  levied  for  the 
aggregate  amount,  the  facts  as  to  maturity  of  a  part 
a,nd  non-maturity  of  the  residue  being  stated  in  the 
affidavit  of  foreclosure.  Upon  the  state  of  facts  dis- 
closed by  the  record,  we  hold  that  the  court  below  did 
not  err  in  granting  a  nonsuit.  Judgment  affirmed. 


94    I36l 

Thb  City  Council  of  Augusta  v.  Hudson.  \^2^jm\ 

1.  If  there  was  any  error  in  admitting  in  evidence  the  map  of  Ham- 
bnrK,  S.  C,  it  was  not  cause  for  a  new  trial. 

2.  According  to  the  decision  in  this  case  when  before  this  court  the 
first  time  (88  Ga.  599),  it  was  not  incombent  on  the  plaintiflf,  in 
order  to  establish  liability  on  the  part  of  the  defendant,  to  prove 
"that  under  the  statutes  of  South  Carolina  the  city  is  liable  civilly 
for  a  failure  to  keep  the  bridge  in  repair." 

3.  The  approaches  to  a  toll-bridge  and  its  abutments,  as  well  as  the 
bridge  proper,  must  be  kept  in  repair  by  the  owner,  the  whole 
having  been  erected  by  him,  and,  so  far  as  appears,  no  duty  rest- 
ing upon  the  public  to  maintain  the  approaches  or  abutments  as 
a  part  of  the  highway.  The  defect  complained  of  having  existed 
for  a  considerable  period  of  time,  no  question  could  properly  arise 
as  to  the  duty  of  the  owner  to  take  notice  of  it. 

4.  An  allegation  that  railing  was  absent  from  the  abutment  of  the 
bridge,  may  be  supported  by  proof  that  it  was  absent  from  the  ap- 
proach to  the  bridge. 

h.  Where  a  mule,  which  was  being  driven  to  a  wagon  over  a  toll- 
bridge  owned  and  kept  by  a  city,  became  frightened  by  a  train  on 
a  railroad  near  by,  ran  away,  and,  because  of  the  absence  of  a  guard- 
rail from  the  approach  to  or  abutment  of  the  bridge,  was  precipi- 
tated from  the  structure  down  a  high  embankment,  the  absence 
of  the  guard-rail  was  a  sufficiently  proximate  cause  of  the  catas- 
trophe to  render  the  city  liable  for  injuries  to  person  and  prop- 
erty thereby  occasioned,  if  such  absence  was  due  to  the  city's  neg- 
ligence. 

6.  The  judge  of  the  superior  court  has  no  legal  power  to  receive  or 
hear  affidavits  of  jurors  to  impeach  their  verdict. 

7.  There  was  nothing  in  the  charges  or  refusals  to  charge  in  relation 
to  the  credibility  of  witnesses,  or  to  the  measure  of  damages,  which 
requires  a  new  trial ;  there  was  no  error  in  refusing  to  grant  a  non- 
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suit;  the  evidence  warranted  the  verdict,  and  there  was  no  error 
in  denying  a  new  trial. 
July  16, 1891. 

Action  for  damages.  Before  Judge  Ronby.  Rich- 
mond superior  court.     October  term,  1893. 

William  T.  Davidson,  for  plaintiff  in  error. 
BoYKiN  Wright,  Hamilton  Phinizy  and  E.  T.  Wil- 
LiAMS,  contra. 

Lumpkin,  Justice. 

The  first  trial  of  this  case  resulted  in  a  verdict  for  the 
defendant.  The  court  below  granted  a  new  trial,  and 
its  judgment  was  affirmed.  88  Ga.  599.  At  the  second 
trial  there  was  a  verdict  for  the  plaintiff;  the  defend- 
ant's motion  for  a  new  trial,  containing  twenty-four 
grounds,  was  overruled,  and  it  excepted  and  brought 
the  case  here  for  review.  It  is  unnecessary  to  deal  with 
the  grounds  of  the  motion  seriatim.  In  quite  a  number 
of  them,  no  new  or  important  legal  question  is  pre- 
sented; and  in  disposing  of  the  others,  they  may  be 
treated  in  groups. 

1.  Complaint  was  made  that  the  court  erred  in  ad- 
mitting in  evidence  a  map  of  the  town  of  Hamburg, 
South  Carolina,  the  ground  of  objection  being  that  the 
map  had  not  been  properly  authenticated  or  proved  as 
required  by  law.  Whether  the  map  ought  to  have  been 
received  or  not,  certainly  admitting  it  was  no  cause  for 
a  new  trial.  Indeed,  if  the  town  of  Hamburg  itself  had 
been  put  in  evidence  before  the  jury  (provided  such  a 
thing  were  possible),  it  would  hardly  have  had  an  ap- 
preciable effect  upon  the  deliberations  of  the  jury.  Se- 
riously, there  is  no  profit  whatever  in  bringing  to  this 
court  so  trivial  a  question  as  that  now  presented. 

2.  When  this  case  was  here  before,  we  decided  that 
the  City  Council  of  Augusta,  as  the  owner  and  keeper 
of  a  toll-bridge  over  the  Savannah  river,  was  liable  for 
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negligence  in  failing  to  keep  the  abutment  resting  upon 
the  South  Carolina  shore  in  safe  condition  for  use  by 
customers,  and  that  this  liability  existed  even  though  it 
might  be  the  law  of  South  Carolina  that  a  municipal  cor- 
poration of  that  State  would  not  be  liable  for  like  negli- 
gence touching  a  similar  bridge  owned  by  it.  We  thought 
this  portion  of  the  law  of  the  case  was  thus  definitely 
settled.  We  were  quite  serious  in  laying  down  what  we 
understood  to  be  the  law  applicable,  and  we  now  adhere 
to  our  former  conclusion.  Consequently,  we  say,  em- 
phatically, the  court  did  not  err  in  refusing  to  charge 
that  the  defendant  was  not  liable  unless  the  plaintift* 
proved  that  "  under  the  statutes  of  South  Carolina,  the 
city  is  liable  civilly  for  a  failure  to  keep  the  bridge  in 
repair.'' 

8.  The  evidence  shows  that  the  entire  bridge  structure^ 
including  the  approaches  and  abutment  on  the  South 
Carolina  side,  had  been  erected  by  the  City  Council  of 
Augusta,  and  there  is  not  in  the  record  the  faintest  sug- 
gestion that  any  duty  rested  upon  the  public  to  main- 
tain either  the  approaches  or  the  abutments  as  a  part  of 
the  highway.  The  City  Council  of  Augusta  being  liable 
aa  any  other  proprietor  of  a  toll-bridge  over  which  the 
pnblic  are  invited  to  cross,  they  paying  for  the  privilege, 
while  not  an  insurer  of  the  persons  or  property  of  its 
customers,  was  bound  at  least  to  ordinary  care  respect- 
ing the  safety  of  its  bridge.  1  Thomp.  Negl.  p.  317,. 
§11.  The  duty  of  keeping  the  bridge  in  repair  included 
the  duty  of  repairing  its  approaches  and  abutments,  and 
carried  with  it  a  corresponding  liability  for  damages 
for  non-repair,  and  also  liability  for  injuries  happening 
in  consequence  of  the  bridge  being  without  suitable  rail- 
ings, or  having  railings  defective  or  out  of  repair.  Ibid. 
p.  663-564,  §§8  and  9, and  cases  cited.  See,  also,  2  Thomp. 
Negl.  p.  770,  and  cases  there  cited.  The  defect  com- 
plained of  in  this  particular  case   having  existed  for 
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some  time,  no  question  could  properly  arise  as  to  the 
duty  of  the  city  council  to  take  notice  of  it  and  have 
it  repaired.  Certainly,  there  was  ample  time  for  the 
municipal  authorities  to  have  discovered  that  the  railing 
was  missing,  and  to  have  had  it  replaced  before  the  time 
when  the  plaintift'  was  injured. 

4.  The  approaches  and  abutments  of  the  bridge  all 
constituting,  as  above  stated,  parts  of  one  and  the  same 
structure,  an  allegation  that  railing  was  absent  from 
the  abutment  was  supported  by  evidence  showing  that 
it  was  absent  from  the  approach  to  the  bridge.  The 
question  now  under  consideration,  with  reference  to  the 
facts  of  the  case  before  us,  is  by  no  means  the  same  as 
that  presented  in  &,  F.  ^  W.  By.  Co.  v.  Daniels^  90  Ga. 
608.  There,  having  reference  to  the  rules  of  the  com- 
pany and  the  statute  requiring  trains  to  slow  down  to  a 
certain  speed  before  running  on  or  crossing  any  draw- 
bridge, it  was  held  that  the  restriction  as  to  speed  ap- 
plied to  the  bridge  proper,  and  not  to  a  long  trestle  con- 
stituting an  approach  thereto ;  the  obvious  purpose  of 
the  rules  and  of  the  statute  being  to  prevent  the  precip- 
itation of  trains  into  the  river  when  the  "draw"  of  the 
bridge  was  turned  around  for  the  passage  of  boats. 

5.  Under  the  facts  summarized  in  the  fifth  head-note, 
we  think  the  absence  of  the  guard-rail  was  a  sufficiently 
proximate  cause  of  the  catastrophe  to  render  the  city 
liable  to  the  plaintiff  for  injuries  to  his  person  and 
property.  If  all  animals  driven  to  vehicles  were  per- 
fectly safe  and  gentle  under  all  circumstances,  guard- 
rails upon  bridges  might,  so  far  as  the  use  of  such  ani- 
mals is  concerned,  be  dispensed  with;  but  we  apprehend 
that  guard-rails  are  designed  mainly  to  prevent  just 
such  calamities  as  that  which  happened  in  the  present 
case,  because  of  a  horse  or  mule  being  frightened,  or 
becoming  unruly  or  refractory  for  any  reason.  Doubtless 
the  plaintift'^s  mule  was  frightened  by  the  passing  train 
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on  the  railroad  near  by;  but  notwithstanding  this  fright, 
the  plaintiff,  in  all  probability,  would  have  been  enabled 
to  leave  the  bridge  in  safety  if  a  strong  and  sufficient 
guard-rail  had  been  in  its  proper  place  to  prevent  the 
animal  from  running  off  the  abutment.  The  recent 
case  of  Brown  v.  Laurens,  38  S.  Car.  282,  is  not  in  har- 
mony with  the  views  entertained  by  this  court.  See  Ga. 
R.  R.  ^  Banking  Co.  v.  MayOy  92  Ga.  223,  which  holds 
exactly  to  the  contrary  of  the  South  Carolina  court,  as 
to  negligence  in  failing  to  provide  a  bridge  railing.  The 
case  of  City  of  Atlanta  v.  Wilsony  59  Ga.  544,  is  also  some- 
what in  point  as  to  the  principle  involved,  and  there  are 
other  Georgia  cases  to  the  same  effect.  We  have  no 
hesitation  in  following  the  doctrine  announced  in  our 
cases  as  the  true  law  of  the  question  at  issue. 

6.  One  of  the  grounds  of  the  motion  for  a  new  trial 
relates  to  improper  conduct  on  the  part  of  some  of  the 
jurors  in*  acting  upon  information  not  derived  from  the 
evidence.  This  ground  was  supported  by  no  proof  ex- 
cept the  affidavit  of  one  of  the  jurors.  This  court  has 
so  often  and  distinctly  ruled  that  the  affidavit  of  a  juror 
will  not  be  received  to  impeach  his  verdict,  it  is  unnec- 
essary at  this  time  to  say  anything  more  on  the  subject, 
except  to  remark  most  emphatically  that  a  judge  of  the 
superior  court  has  no  legal  power  to  receive  or  consider 
such  an  affidavit  for  such  a  purpose. 

7.  Complaint  was  made  in  numerous  grounds  as  to 
certain  charges  and  refusals  to  charge  in  relation  to  the 
credibility  of  witnesses,  and  as  to  the  measure  of  dam- 
ages. We  find  no  error  in  any  of  these  grounds  for 
which  a  new  trial  should  be  granted,  and  nothing 
requiring  elaboration  at  our  hands.  The  refusal  of  a 
nonsuit  was  proper;  the  amount  of  the  verdict  was  rea- 
sonable, and  the  evidence  warranted  a  finding  in  the 
plaintift'^s  favor.  On  the  whole,  we  are  quite  content 
to  allow  the  judgment  of  the  court  below  to  stand. 

Judgment  affirmed. 
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Patterson  v.  The  Augusta  A  Savannah  Railroad  Co^ 

94    140| 
118    120|  ^^ 

Where  the  action  against  a  common  carrier  is  upon  the  contract  to 

fi^   7^  safely  carry,  although  the  breach  alleged  resulted  in  injuries  to 

the  person  for  which  damages  are  sought  to  be  recovered,  the 

action  is  one  ex  contractu,  and  is  not  barred  until  four  years  after 
the  breach,  notwithstanding  the  statute  applicable  to  actions  ex 
delicto  bars  actions  for  injuries  to  the  person  unless  the  suit  be 
brought  within  two  years  after  the  right  of  action  accrues. 

July  16, 189«. 

Action  for  damages.  Before  Judge  Eve.  City  court 
of  Richmond  county.     November  terra,  1898. 

The  petition  of  Patterson  alleged,  that  the  railroad 
company  was  indebted  to  him  $25,000 ;  for  that  on  May 
4,  1889,  defendant,  being  a  common  carrier  of  passen- 
gers for  hire,  in  consideration  of  a  certain  price  paid  by 
him  undertook  and  promised  to  convey  him  from  Au- 
gusta to  Waynesboro  with  due  care  and  safety,  and  to 
safely  deposit  him  at  Waynesboro,  and  to  afford  him  all 
reasonable  and  proper  opportunities  safely  to  alight  from 
the  train.  The  train  arrived  at  Waynesboro  about  twelve 
o'clock  at  night.  Within  two  or  three  hundred  yards 
of  defendant's  depot  the  conductor  or  other  agent  of  de- 
fendant called  out  "  Waynesboro  "  to  and  in  the  hear- 
ing of  plaintiff*,  this  being  the  customary  mode  by  which 
defendant's  employees  announced  arrival  at  said  point ; 
and  immediately  following  this  announcement  the  train 
came  to  a  stop  at  or  near  the  depot.  It  being  dark  and 
plaintiff*  being  unable  to  see  exactly  where  the  train 
had  stopped,  and  relying  upon  such  announcement,  and 
believing  it  had  stopped  at  the  depot  to  allow  him  and 
other  passengers  for  Waynesboro  to  alight,  and  relying 
upon  defendant's  contract  to  afford  a  reasonable  time 
for  him  to  alight,  he  proceeded  with  due  diligence  and 
caution  to  get  off  the  train,  and  for  this  purpose  started 
down  the  steps  on  the  right  hand  side  of  the  passen- 
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ger-coach.  When  he  reached  the  bottom  step  and  was 
in  the  act  of  stepping  to  the  ground,  he  was  forcibly 
thrown  down  by  a  sudden  and  violent  and  improper 
movement  of  the  train,  causing  him  to  fall  to  the  ground, 
and  his  right  arm  fell  upon  the  rail  of  the  track  and 
was  crushed  by  the  car-wheels.  The  foregoing  conduct 
was  a  direct  breach  of  defendant's  contract  with  him, 
and  in  consequence  thereof  he  was  damaged  in  several 
alleged  particulars,  including  $10,000  for  permanent  in- 
jury by  loss  of  his  arm,  $15,000  for  being  incapacitated 
to  practice  his  profession  as  a  dentist,  $1,000  for  medical 
attention,  etc.  The  declaration  was  filed  on  February 
1, 1893.  Defendant  demurred  on  the  grounds,  that  it 
set  forth  no  cause  of  action,  and  that  it  was  barred  by 
the  statute  of  limitations.  The  demurrer  was  sustained, 
and  plaintifi*  excepted. 

J.  R.  Lamar  and  Colley  &  Sims,  for  plaintiff. 
Lawton  a  Cunningham  and  J.  C.  C.  Black,  contra. 

Simmons,  Justice. 

Patterson  brought  his.  action  against  the  Augusta  & 
Savannah  Railroad  Company,  alleging  that  he  had  made 
a  contract  with  it,  whereby  it  agreed  for  a  certain  con- 
sideration to  transport  him  safely  from  the  city  of  Au- 
gusta to  the  city  of  Waynesboro,  on  the  line  of  its  rail- 
road, and  that  there  was  a  breach  of  the  contract,  in 
that  it  did  not  transport  him  safely,  but  that  he  was  in- 
jured and  damaged  by  the  loss  of  his  arm.  Where  a 
person  makes  a  contract  of  this  kind  with  a  common 
carrier,  and  he  is  injured  by  the  negligence  of  the  carrier, 
he  has  two  remedies,  one  an  action  for  the  breach  of 
contract,  the  other  an  action  on  the  case  for  the  wrong, 
and  he  may  elect  which  remedy  he  will  pursue.  If  he 
elects  to  bring  an  action  for  the  breach  of  contract,  he 
has,  under  the  code,  four  years  within  which  to  bring 
it ;  if  he  elects  to  sue  upon  the  tort,  he  has  two  years. 


Digiti 


zed  by  Google 


142  March  Term,  1894.  [94  Ga, 

Code,  §§2928, 3060.  If  he  sues  upon  the  breach  of  con- 
tract and  there  is  a  final  adjudication  of  this  suit  upon 
the  merits,  he  cannot  afterwards  sue  the  same  defendant 
on  the  tort.  The  plaintiff*  in  this  case  having  brought 
his  action  for  a  breach  of  the  contract,  and  four  years 
not  having  elapsed  before  the  filing  of  the  suit,  he  was 
in  time  ;  and  if  he  proves  the  contract  alleged  with  this 
particular  defendant  or  one  of  its  agents  who  was  au- 
thorized to  make  it,  and  the  alleged  breach  and  injury 
resulting  therefrom,  we  see  no  reason  why  he  cannot 
recover.  See  Code,  §2955 ;  Hutchinson  on  Carriers,  §790. 

Judgment  reversed. 


\  94    142 

^  ^  Savannah,  Thunderbolt  A  Isle  op  Hope  Ry.  v.  Beasley. 

04    142 
gl20  90fr 

»4'l42  ^'  Where  the  court  read  to  the  jury  a  request  to  charge,  in  the  exact 

di2l  446  language  in  which  it  was  written,  and  the  counsel  who  had  pre- 

sented the  request  stated  '*that  if  he  had  so  requested  in  writing, 
it  was  a  clerical  error,  and  proceeded  to  state  the  alleged  error  in 
the  charge,"  and  *'  the  court,  not  comprehending  or  being  able  to 
understand  the  explanation,  requested  counsel,  if  he  desired  his 
written  request  modified,  to  reduce  the  modification  to  writing  for 
the  purpose  of  understanding  it,''  which  was  not  done,  the  failure 
of  the  court  to  comply  with  the  oral  request  to  modify  the  written 
charge  was  not  error. 

2.  In  charging  the  jury  upon  negligence,  the  court  should  not  enu- 
merate acts  or  omissions  which  are  wholly  outside  of  any  degree 
of  diligence  which  the  law  requires.  An  electric  railway  company 
is  under  no  duty  to  stop  its  cars  before  reaching  the  crossings  of 
public  highways  for  the  purpose  of  looking  and  listening  by  the 
motormen,  or  to  enable  them  to  look  and  listen,  when  there  is  no 
apparent  reason  for  so  doing.  Under  the  facts  of  the  present  case, 
however,  the  erroneous  charge  on  this  subject,  giving  the  jury 
credit  for  ordinary  intelligence,  could  not  have  prejudiced  the 
company. 

3.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in  de- 
nying a  new  trial. 

July  16, 1894. 

Action  for  damages.   Before  Judge  MacDonell.   City 
court  of  Savannah.    July  term,  1898. 
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Jake  Beasley  sued  the  railroad  company  for  personal 
injuries  sustained  by  him  from  a  collision  of  its  electric 
car  with  a  wagon  he  was  driving,  and  obtained  a  verdict 
for  $100.  Defendant  moved  for  a  new  trial  on  the  gen- 
eral grounds,  and  upon  those  stated  in  the  opinion;  and 
the  motion  was  overruled.  The  evidence  on  the  ques- 
tion of  negligence  was  directly  conflicting.  The  col- 
lision ocQurred  upon  a  public  road  crossing  just  out  of 
Savannah,  on  a  dark,  rainy  night  in  March,  1898,  be- 
tween seven  and  eight  o'clock.  Besides  his  own  testi- 
mony, plaintiff  introduced  three  other  witnesses,  one  of 
whom  was  in  the  wagon  with  him;  the  other  two  were 
on  the  car.  Their  testimony  tended  to  show,  that  the 
car  ran  rapidly  against  the  wagon  without  the  gong  be- 
ing sounded;  that  plaintifi*  and  his  companion  looked 
and  Kstened  for  a  car  before  driving  upon  the  railroad 
track,  but  neither  saw  nor  heard  one;  that  up  to  a  short 
distance  from  the  track  the  view  was  cut  off  by  a  high 
fence;  that  the  force  of  the  collision  drove  the  wagon 
across  the  road,  and  plaintiff'  fell  out  of  the  wagon  upon 
the  platform  of  the  car;  that  he  was  bruised  and  in- 
ternally injured,  suffered  greatly  and  had  been  unable 
to  work  since  the  collision,  etc.  For  defendant,  there 
was  testimony  by  the  motorman  and  the  conductor  of 
the  car,  and  by  a  passenger  upon  it,  that  it  was  running 
quite  slowly  and  the  gong  was  sounded  as  usual  on  ap- 
proaching the  crossing,  and  that  the  horse  pulling  the 
wagon  was  walking  slowly  toward  the  crossing,  and 
seemed  to  be  either  stopped  or  about  to  stop  to  let  the 
car  pass;  but  on  seeing  that  it  did  not,  the  motorman 
shut  off  the  current,  applied  the  brake  tightly  and  re- 
versed the  car  as  rapidly  as  possible.  There  was  scarcely 
any  jar  from  the  collision,  and  plaintiff  was  found  at 
the  side  of  the  car  by  the  front  step,  holding  to  the 
guard-rail  of  the  dashboard.  The  car  had  a  headlight. 
Nothing  was  left  undone  to  avert  the  collision,  etc. 
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Saussy  &  Saussy,  for  plaintift'  in  error. 
McAlpin  &  LaRocue,  contra. 

Simmons,  Justice. 

1.  Counsel  for  defendant  requested  the  court  to  charge 
as  follows:  "If  both  the  plaintift*  and  defendant  are  at 
fault,  damages  are  to  be  diminished  in  proportion  to  the 
fault  attributable  to  the  plaintift?'  When  the  judge 
reached  the  subject  of  contributory  negligence,  in  his 
charge,  he  read  this  request  to  the  jury  as  a  part  of  his 
charge.  Counsel  for  the  defendant  thereupon  inter- 
rupted the  judge  and  stated  that  if  the  request  was 
written  as  read  by  the  court,  it  was  a  clerical  error,  and 
that  he  desired  the  court  to  state  the  proviso  in  the  law 
that  recovery  could  be  had  provided  the  plaintift",  in 
the  exercise  of  ordinary  care,  could  not  have  avoided  the 
-consequences  of  defendant's  negligence.  The  judge, 
in  his  certificate  to  the  motion  for  a  new  trial,  states 
that,  not  comprehending  or  being  able  to  understand 
the  explanation,  he  requested  counsel,  if  he  (counsel)  de- 
€ired  his  written  request  modified,  to  reduce  the  modifi- 
<;ation  to  writing  so  that  it  could  be  understood.  Some 
volume  of  Georgia  Reports  was  referred  to,  but  no  deci- 
-eion  was  read.  The  written  modification  of  the  request 
was  never  tendered,  and  the  jury  were  permitted  to 
retire. 

The  failure  of  the  judge  to  comply  with  the  oral  re- 
quest to  modify  the  written  charge  was  not  error.  When 
the  court  requested  counsel  to  reduce  the  modification 
to  writing,  so  that  it  could  be  understood,  counsel  should 
have  complied  with  the  request.  The  court  is  not  bound 
to  give  in  charge  a  request  not  made  in  writing,  and 
clearly  is  not  bound  to  give  in  charge  oral  modifications 
of  a  written  request,  especially  where  he  has  asked 
counsel  to  reduce  the  modification  to  writing  and  counsel 
has  failed  to  do  so.  A  request  of  this  kind  is  sometimes 
calculated  to  confuse  the  judge,  and  it  would  not  always 
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be  safe  to  change  or  modify  the  written  charge  upon 
«ach  a  request,  as  the  judge  might  misunderstand  coun- 
sel or  not  fully  comprehend  the  modification  desired. 

2,  3.  A  car  upon  the  defendant's  electric  railway  line, 
while  crossing  a  public  highway  between  Savannah  and 
the  town  of  Warsaw  or  Thunderbolt,  came  in  collision 
with  the  plaintiff,  who  was  driving  his  wagon  across  the 
highway ;  and  this  action  was  brought  to  recover  dam- 
ages for  the  injury  thereby  sustained.  The  judge,  in 
charging  the  jury,  instructed  them  that  "  the  precise 
thing  which  every  prudent  man  is  bound  to  do  before 
driving  upon  a  railroad  track,  is  that  which  every  pru- 
dent man  would  do  under  like  circumstances.  If  a  pru- 
dent man  would  stop  and  look  and  listen,  so  must  every 
one  else,  or  take  the  consequences  so  for  as  the  conse- 
quences may  have  been  avoided  by  that  reason  or  by  that 
measure.  In  the  same  way,  the  precise  thing  which 
every  motorman  was  bound  to  do  before  driving  upon 
a  crossing  where  vehicles  are  likely  to  be  found  cross- 
ing, if  you  believe  this  was  such  a  crossing,  is  that  which 
every  prudent  man  would  do  under  such  circumstances. 
If  a  prudent  man,  under  such  circumstances,  would  stop 
his  car,  and  would  look  and  see  and  listen,  or  if  he  would 
go  at  a  very  low  rate  of  speed,  then  the  motorman  would 
be  bound  to  do  whatever  a  prudent  man  would  do  under 
such  circumstances,  or  else  take  the  consequences  so  far 
as  the  consequences  could  have  been  avoided  by  that 
means."  We  think  the  latter  part  of  this  charge  was 
erroneous,  under  the  facts  of  this  case.  It  puts  a  stricter 
rule  of  diligence  upon  street  railway  companies  than  the 
law  imposes.  Such  a  company  is  under  no  duty  to  stop 
its  cars  before  reaching  a  public  crossing,  for  the  purpose 
of  looking  and  listening,  when  there  is  no  apparent 
reason  for  so  doing.  These  companies  are  chartered  for 
the  benefit  of  the  public;  the  public  require  rapid 
transit,  and  if  a  motorman  driving  one  of  these  cars 
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were  compelled  to  stop  and  look  and  listen  for  the  ap- 
proach of  every  wagon  or  buggy  likely  to  cross  the  rail- 
way line,  the  public  would  be  greatly  inconvenienced 
and  rapid  transit  would  be  rendered  impracticable.  The 
cars  of  this  railway  company  had  the  superior  right  of 
way,  and  people  who  intend  to  cross  its  track  should  be 
careful  to  look  and  listen  in  order  to  avoid  a  collision 
with  them.  It  is  the  duty  of  the  motorman  also  to 
look  and  listen  when  approaching  a  public  crossing,  in 
order  to  avoid  a  collision  with  persons  crossing,  and 
due  diligence  would  probably  require  him  to  ring  his 
bell  or  give  some  signal  of  his  approach  to  the  crossing  to 
put  persons  about  to  cross  upon  notice  of  his  approach; 
but  we  do  not  think  the  law  requires  him  to  stop  the  car 
for  that  purpose,  unless  he  sees  that  a  collision  cannot  be 
avoided  unless  he  does  stop.  On  thifi  subject  see  Booth 
on  Street  Railways,  §804  et  seq.^  and  cases  cited ;  4  Am. 
and  EDg.  Enc.  of  Law,  Crossings,  p.  951,  par.  44,  and 
note. 

Under  the  facts  of  this  case,  however,  giving  the 
jury  credit  for  ordinary  intelligence,  we  do  not  think 
the  erroneous  charge  on  this  subject  could  have  preju- 
diced the  defendant.  The  evidence  fully  warranted  the 
verdict,  and  we  do  not  feel  constrained  to  grant  a  new 
trial  for  this  error  alone.  Judgment  affirmed. 


The  Savannah  Street  Railroad  v.  Picklin. 

In  80  far  as  the  thirty-three  requests  to  charge,  presented  by  the 
defendant's  counsel,  were  legal  and  pertinent,  they  were  covered 
by  the  general  charge  of  the  court,  of  which  no  complaint  was 
made  and  which  submitted  the  case  to  the  jury  with  the  utmost 
fairness  to  the  defendant.  In  other  respects,  these  requests  were 
illegal,  not  warranted  by  the  evidence,  or  inapplicable  to  the  issues 
involved,  and  many  of  them  were  inappropriate  because  com- 
pletely ignoring  the  plaintiff's  right  to  a  partial  recovery  in  the 
event  he  was  guilty  of  contributory  negligence.  The  refusal  to 
give  the  requests,  singly  or  collectively,  was  no  cause  for  new  trial. 
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2.  The  verdict,  although  it  could  hove  been  for  the  defendant,  was 
not  unwarranted  by  the  evidence,  and  there  was  no  error  in  re- 
fusing to  set  it  aside. 

July  16, 18M. 

Action  for  damages.  Before  Judge  MacDonell.  City 
court  of  Savannah.     July  term,  1893. 

Ficklin  sued  the  railroad  company  for  damages,  and 
obtained  a  verdict  for  f  500.  Defendant's  motion  for  a 
new  trial  was  overruled.  The  evidence  for  the  plaintift' 
was,  in  brief,  as  follows :  About  ten  or  eleven  o'clock 
in  the  morning,  he  rode  a  horse  northward  on  Jefterson 
street  in  Savannah,  and  turned  eastward  into  Bay  street. 
On  the  south  side  of  Bay  street,  between  defendant's 
track  and  a  building  in  process  of  construction,  was  a 
pile  of  lumber  and  bricks ;  and  between  this  obstruction 
and  the  railroad  track  was  a  space  three  or  four  feet 
wide.  Plaintift'  was  in  this  space,  having  gone  about 
twenty  yards  on  Bay  street,  when  he  discovered  a  car 
nearly  upon  him,  coming  from  the  east  and  running  at 
about  six  miles  an  hour.  Feeling  it  was  dangerous  to  try 
to  cross  the  track,  and  not  believing  the  space  he  was  in 
was  wide  enough  for  the  car  to  pass  him  safely,  he 
turned  his  horse  to  go  back  to  Jefterson  street.  In  the 
act  of  turning,  the  horse  was  struck  by  the  car  and  plain- 
tiff"  was  knocked  off"  senseless,  sustaining  dislocation  of 
the  shoulder  and  bruises  on  the-  head.  The  motorman 
made  no  eftbrt  to  stop  the  car  until  the  moment  before 
it  struck  plaintiff*;  and  the  car  ran  across  Jefterson 
street  and  to  the  middle  of  the  next  block  before  it 
stopped.  Plaintift*  did  not  hear  the  gong  of  the  car, 
though  his  witnesses  testified  it  was  sounded.  He  be- 
lieved the  motorman  could  have  slackened  up  the  car 
after  first  discovering  him,  but  it  was  not  slackened  up 
until  it  struck  the  horse.  The  horse  was  not  frightened. 
As  plaintift*  came  into  Bay  street,  a  large  loaded  truck 
was  going  northeast  ahead  of  him ;  it  was  between  him 
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and  the  car,  and  it  crossed  the  track  safely,  missing  the 
car  about  two  feet.  Another  loaded  truck  was  on  the 
track  ahead  of  the  car  but  going  in  the  same  direction 
with  it.  The  driver  of  this  truck  heard  the  gong,  and 
drove  oft'  the  track  just  in  time  to  avoid  being  struck. 
These  trucks  prevented  the  plaintift'  from  seeing  the  car 
sooner.  The  track  curved  in  towards  Jefterson  street 
about  where  he  was  struck. 

The  evidence  for  defendant  was,  in  brief:  The  motor- 
man  sounded  the  gong  to  warn  plaintift*  not  to  try  to 
cross  the  track.  Had  he  remained  where  he  was,  be- 
tween the  track  and  the  pile  of  lumber  and  bricks,  and 
not  tried  to  turn  his  horse,  the  car  would  have  passed 
him  safely,  the  space  being  of  sufficient  width.  He 
wheeled  his  horse  when  the  car  was  right  on  him,  too 
late  for  it  to  be  stopped.  The  electric  current  had  been 
thrown  oft'  and  the  speed  of  the  car  slackened,  as  usual, 
in  approaching  Jefferson  street,  it  being  a  rule  of  the 
defendant  to  go  carefully  toward  that  street ;  and  the 
car  was  not  going  more  than  four  miles  an  hour.  It 
could  not  have  run  faster  on  the  curve  without  leaving 
the  track.  The  city  ordinance  allowed  it  to  run  as  fast 
as  six  miles  an  hour.  The  motorman  saw  plaintiff  was 
in  danger,  and  put  on  brakes  all  he  could,  but  it  was 
impossible  to  stop  the  car  in  time.  He  did  not  reverse 
the  car,  because  he  had  not  time  to  do  so.  It  requires 
several  movements,  occupying  several  moments  of  time, 
to  reverse  a  car.  The  car  stopped  about  the  middle  of 
Jefterson  street.  When  plaintiff  fell,  his  horse  ran 
down  that  street ;  and  he  picked  up  his  saddle  and  ran 
after  the  horse.  By  city  ordinance  the  car  had  the  right 
of  way,  and  it  was  unlawful  to  obstruct  the  track  after 
due  notice  by  the  car-bell. 

Saussy  &  Saussy,  for  plaintift*  in  error. 
McAlpin  &  LaRoche,  contra. 
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Lumpkin,  Justice. 

We  have  carefully  read  and  thoroughly  considered  the 
evidence  in  this  case,  a  condensation  of  the  material 
parts  of  which  appears  in  the  reporter's  statement.  As 
a  result  of  our  deliberations,  we  have  concluded  to  allow 
the  verdict  to  stand.  The  jury  might  properly  have 
found  for  the  defendant,  but  we  cannot  say  that  their 
finding  for  the  plaintift'  was  unwarranted,  or  that  the 
trial  judge  erred  in  refusing  to  set  the  verdict  aside. 
The  charge  of  the  court  was  full  and  accurate,  and  sub- 
mitted the  case  to  the  jury  with  the  utmost  fairness  to 
the  defendant.  Indeed,  no  complaint  whatever  was 
made  of  it  in  the  motion  for  a  new  trial.  The  defend- 
ant's counsel  presented  to  the  court  thirty-three  written 
requests  to  charge  the  jury,  all  of  which  were  refused. 
In  the  midst  of  the  overwhelming  labor  with  which  this 
court  is  burdened,  we  cannot,  for  the  absolute  want  of 
time,  set  out  and  discuss  these  requests  in  detail.  If  we 
could,  it  would  hardly  be  profitable.  The  pertinent  and 
legal  principles  of  law  embraced  in  these  requests  were 
covered  by  the  general  charge  of  the  court.  In  other 
respects,  which  are  indicated  in  the  head-note,  the  re- 
quests were  of  such  character  that  the  court  did  right 
in  refusing  to  give  them  in  charge.  Upon  a  full  review 
of  the  whole  case,  we  find  no  legal  reason  for  granting 
a  new  trial.  Judgment  affirmed. 


Savannah,  F.  &  W.  Railway  Co.  v.  Dbckkr  &  Pawcett. 

1.  Where  it  is  manifest  from  the  terms  of  a  reference  that  the  word 
•*  arbitrators  "  was  applied  to  the  umpire  as  well  as  to  the  two 
arbitrators  named,  an  award  signed  by  one  of  the  named  arbitra- 
tors and  the  umpire,  followed  by  a  dissent  therefrom  signed  by  the 
other  named  arbitrator,  is  within  the  terms  of  the  reference,  so 
far  as  being  the  award  of  the  arbitrators  is  concerned. 

2.  The  dissenting  arbitrator  having  made  no  suggestion  that  he  did 
not  participate  in  the  selection  of  the  umpire,  and  having  put 
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his  dissent  upon  a  wholly  different  ground,  his  assent  to  the  selec- 
tion is  matter  of  necessary  implication. 
3.  Where  a  pending  action  was,  by  an  agreement  in  writing  between 
the  parties,  submitted  to  the  judgment  and  award  of  two  named 
persons,  one  of  whom  was  chosen  by  the  plaintiff  and  the  other 
by  the  defendant,  the  submission  providing  that  the  arbitrators  so 
chosen  should  have  "  the  right,  if  they  deem  necessary,  to  call  in 
an  umpire,"  and  *'that  when  said  arbitrators  shall  agree  upon  an 
award,  the  same  shall  be  by  them,  or  either  of  them,"  returned  to 
the  court  in  which  the  action  was  pending  and  made  the  judg- 
ment thereof ;  and  afterwards,  an  award  was  made  and  filed  in 
court,  signed  by  one  of  the  arbitrators  and  another  person  who 
had  been  selected  as  umpire  by  both  arbitrators,  to  which  there 
was  a  dissent  signed  by  the  other  arbitrator,  and  no  exceptions 
to  the  award  were  made  by  the  losing  party,  it  was  the  right  of 
the  party  in  whose  favor  the  award  was  thus  given,  to  enter  up  a 
judgment  on  the  same;  and  where  this  was  not  done  at  the  next 
term  of  the  court  after  the  award  was  filed,  it  could  be  done  at  a 
subsequent  term,  nunc  pro  tunc 
July  16, 1894. 

Motion  to  enter  j  udgment.  Before  Judge  MaoDonbll. 
City  court  of  Savannah.     July  term,  1893. 

Decker  &  Fawcett  sued  the  railway  company  to  the 
May  term,  1891,  of  the  city  court,  for  failure  of  defend- 
ant to  safely  carry  and  deliver  to  plaintifts  certain  cot- 
ton. The  parties  agreed  in  writing  to  submit  the  con- 
troversy to  the  judgment  and  award  of  Dancy  chosen 
by  plaintiffs,  and  "Warren  chosen  by  defendant,  "  said 
arbitrators  so  chosen  having  the  right  if  they  deem  nec- 
essary to  call  in  an  umpire  ";  that  "  when  said  arbitra- 
tors shall  agree  upon  an  award,"  the  same  should  be  by 
them  or  either  of  them  returned  to  the  court  and  made 
the  judgment  thereof  in  accordance  with  the  statute. 
This  submission  was  filed  in  the  clerk's  office.  The  fol- 
lowing award  was  made:  "The  undersigned  having 
selected  John  C.  Rowland  as  umpire,  after  having  heard 
the  evidence  and  argument  in  the  case,  award  and  judge 
the  plaintiffs  recover  nothing."  This  was  signed  by 
Rowland  "  umpire,"  and  Warren  "  arbitrator."  It  was 
accompanied  by  the  following :    "  I  dissent  from  the 
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above  award,  as  I  believe  tbe  bills  of  lading  in  the  hands 
of  innocent  holders,  even  if  fraudulently  issued  by  an 
agent,  should  bind  transportation  companies  under  the 
laws  of  Georgia";  signed  by  Dancy  "  arbitrator."  The 
award  was  filed  in  office  October  6,  1891.  At  the  July 
term,  1893,  of  the  court,  the  defendant  moved  that  the 
award  be  received  and  an  order  be  passed  authorizing 
the  entry  of  a  nunc  pro  tunc  judgment  thereon.  Plain- 
tiffs resisted  this  motion  and  objected  to  the  validity  of 
the  award,  claiming  that  it  should  have  been  made  the 
judgment  of  the  court  at  the  next  term  after  it  was  ren- 
dered ;  and  that  it  was  not  valid  because  not  made  by 
three  arbitrators,  but  only  by  one  arbitrator  and  an  um- 
pire, and  the  umpire  was  not  an  arbitrator.  Plaintiffs 
have  not,  since  the  rendition  of  the  award,  made  any 
obj^tions  under  oath  to  its  invalidity,  nor  at  any  time 
filed  any  of  the  evidence  produced  before  the  arbitrators; 
and  on  the  hearing  of  the  motion  to  enter  nunc  pro  tune 
judgment,  did  not  question  the  validity  of  the  award  on 
the  ground  either  that  the  submission  did  not  state 
what  the  duties  and  powers  of  the  umpire  were,  or  on 
the  ground  that  it  did  not  expressly  appear  that  the 
umpire  was  called  in  by  both  arbitrators.  Defendant's 
motion  to  enter  judgment  was  overruled,  and  at  the 
same  term  it  moved  to  set  aside  the  judgment  overrul- 
ing said  motion.  This  also  was  overruled,  and  defend- 
ant excepted. 

Erwin,  duBignon  &  Chisholm,  for  plaintiff*  in  error. 
Garrard,  Mbldrim  &  Newman,  contra. 

Simmons,  Justice. 

1.  The  plaintiffs  brought  their  action  in  the  city  court 
of  Savannah  against  the  railway  company  for  an  alleged 
failure  by  the  defendant  to  carry  and  deliver  safely  cer- 
tain cotton,  by  reason  of  which  failure  the  cotton  was 
lost  to  the  plaintiffs.     Pending  the   suit  the   parties 
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agreed  to  submit  the  matter  in  controversy  to  arbitra- 
tion. In  the  submission  two  arbitrators  were  named^ 
one  chosen  by  the  plaintiffi  and  the  other  by  the  defend- 
ant, who  were  empowered  to  choose  an  umpire,  and  it 
was  agreed  that  when  the  arbitrators  should  agree  upon 
an  award,  it  should  be  returned  by  them,  or  either  of 
them,  to  the  city  court  of  Savannah,  and  made  the  judg- 
ment thereof,  in  accordance  with  the  statute  in  such 
cases  made  and  provided. 

It  is  clear  to  our  minds  from  the  terms  of  this  sub- 
mission that  the  word  "  arbitrators  "  was  applied  to  the 
umpire  as  well  as  to  the  two  arbitrators  named.  There 
was  no  use  for  an  umpire  if  the  submission  required  the 
two  arbitrators  named  by  the  parties  to  agree.  It  con- 
templated, by  the  power  given  the  arbitrators  to  select 
an  umpire,  that  if  the  two  persons  selected  should  dis- 
agree, one  of  them  and  the  umpire  should  make  the 
award;  and  in  our  opinion,  when  one  of  the  arbitrators 
and  the  umpire  agreed  and  signed  the  award,  and  the 
other  arbitrator  dissented,  the  award  was  within  the 
terms  of  the  reference,  so  far  as  being  the  award  of  the 
arbitrators  was  concerned. 

2.  It  was  insisted,  however,  that  nothing  appeared  te 
show  that  the  dissenting  arbitrator  had  ever  agreed  to 
the  selection  of  the  umpire,  and  therefore  the  award  waa 
void.  The  dissenting  arbitrator  made  no  suggestion  in 
his  dissent  that  he  did  not  participate  in  the  selection 
of  the  umpire,  but  put  his  dissent  upon  a  wholly  differ- 
ent ground.  Having  participated  in  the  hearing  of  the 
controversy  and  making  no  dissent  on  the  ground  that 
the  umpire  had  not  been  properly  selected,  his  assent  ia 
the  selection  will  be  inferred. 

3.  Under  the  facts  stated  above  and  others  to  be  found 
in  the  official  report,  the  award  made  by  one  arbitrator 
and  the  umpire  was  legal,  and  when  it  was  filed  in  court 
and  no  exceptions  were  made  by  the  losing  party,  it  was- 
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the  right  of  the  party  in  whose  favor  the  award  waa 
made,  to  enter  up  judgment  on  the  same;  and  where 
this  was  not  done  at  the  next  term  of  the  court  after  the 
awai*d  was  filed,  it  could  be  done  at  a  subsequent  term. 
nunc  pro  tunc.  Judgment  reversed. 


04    153 

Renfroe  et  al.  v.  Shuman.  \m__^ 

The  declaration,  together  with  the  amendment,  showing  that  one  of 
the  two  defendants,  a  non-resident  of  the  county  in  which  the  ac- 
tion was  brought,  was  indebted  to  the  plaintiff  for  materials  fui^ 
nished  and  work  done  under  a  written  contract  between  this  de- 
fendant and  the  plaintiff,  and  that  the  other  defendant,  a  foreign 
corporation  having  an  office  in  that  county,  had,  by  a  written  con* 
tract  with  the  plaintiff  subsequently  made  and  to  which  the  first 
named  defendant  was  not  a  party,  agreed  to  pay  for  the  materials- 
and  work  mentioned  in  the  first  contract,  as  approved  by  the  first 
defendant,  a  joint  action  against  both  defendants  for  the  money 
due  on  these  respective  contracts  was  not  maintainable,  and  the 
court  in  which  the  action  was  brought  had,  under  the  facts  all^^, 
no  jurisdiction  of  the  first  defendant.  Nor  could  the  action  be 
sustained  against  the  defendant  corporation  on  its  separate  con- 
tract, there  being  no  allegation  that  the  material  furnished  and 
work  done  by  the  plaintiff  had  been  approved  by  the  first  defend- 
ant, as  the  terms  of  that  contract  required. 
July  16,  1894. 

Complaint.  Before  Judge  MacDonell.  City  court 
of  Savannah.     November  term,  1898. 

Shuman  alleged:  Renfroe  as  principal,  and  the  South- 
ern Supply  Company,  a  corporation  of  the  State  of 
Florida,  as  surety,  were  indebted  to  him  f  2,345.31,  for 
that  on  June  22,  1893,  he  entered  with  Renfroe  into  a 
contract  for  building  a  portion  of  the  railroad  of  the 
Florida  Southern  Railroad  Co.,  and  the  Florida  Central 
and  Peninsular  Railroad  Co.,  in  the  counties  of  Chatham 
and  Bryan,  Georgia,  copy  of  which  is  attached.  By 
this  contract  petitioner,  for  doing  the  work  set  out 
therein,  was  to  receive  from  Renfroe  certain  sums  at 
certain  times ;  that  is  to  say,  Renfroe,  being  a  subcon- 
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tractor  of  the  Southern  Supply  Company  (which  was 
under  contract  *with  said  railroad  company  to  build  their 
railway,  in  course  of  construction  between  points  men- 
tioned), was  to  pay  petitioner  for  the  work  done  ninety 
per  cent,  of  the  amounts  found  to  be  due  upon  an  esti- 
mate  made   by   the    chief    engineer   of  said    railroad 
companies,  when  the  Southern  Supply  Company  paid 
him,  Renfroe.     During  July  petitioner  did  certain  work 
and  furnished  certain  material    in  the  construction  of 
the  railroad,  for  which  he  should  have  received  from 
Eenfroe  about  $1,500,  but  was  furnished  with  a  state- 
ment giving  him  credit  for  only  f  520.16.     Renfroe  ad- 
mitted the  incorrectness  of  this  statement  and  promised 
petitioner  to  have  it  corrected ;  and  though  petitioner 
did  not  receive  a  correct  statement  of  the  amount  due 
him,  yet  Renfroe  had  been  paid  by  the  Supply  Company 
for  the  full  amount  of  work  done  and  timber  delivered 
by   petitioner.     In  addition  to  said   written    contract, 
Renfroe  from  time  to  time  promised  to  pay  petitioner 
at  an  agreed  price  for  all  timber  delivered,  whether  or 
not  actually  placed  in  structure  in  the  railroad,  as  soon 
as  the  same  had  been  estimated  by  the  engineer  of  the 
railroad  companies.     On  August  7,  1898,  the  Supply 
Company,  by  its  agent  duly  authorized,  entered  into 
the  following  contract  of  suretyship :  "Savannah,  Geor- 
gia, August  7, 1893.     This  is  to  certify  that  we  will  pay 
for  all  timber  delivered  and  work  done  on  the  line  of 
the  Savannah  extension,  F.  C.  &  P.  R.  R.,  by  H.  S.  Shu- 
man, under  contract  with  J.  W.  Renfroe,  as  returned 
by  the    engineer   in   charge  of   the  work  and  O.  K. 
by   J.   W.   Renfroe.     The   Southern   Supply  Co.     By 
R.  C.  Strother,  agent   for  the  Southern  Supply  Co." 
The   letter   8   in    petitioner's    name   in   this   contract 
is  a  mistake,  having   been    intended   to  be  A.     Peti- 
tioner is  now  entitled  to  receive  from  Renfroe  (2,345.81, 
but  Renfroe  has  positively  refused  to  pay  him  any- 
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thing,  or  to  O.  K.  any  statement  showing  the  work 
done  by  him.  The  contract  of  suretyship  was  to  pay 
the  amount  due  by  Renfroe  to  petitioner,  the  term  "  O.  K. 
by  Renfroe  and  returned  by  the  engineer  in  charge"  be- 
ing simply  intended  as  evidence  to  the  Supply  Company 
that  the  work  had  been  done.  The  Supply  Company 
is  well  aware  that  the  amount  sued  for  is  due  by  Ren- 
froe to  petitioner,  but  refuses  to  pay  the  amount  so  due. 
By  the  non-performance  and  absolute  disregard  of  the 
duty  imposed  upon  him  by  the  contract,  Renfroe  placed 
petitioner  in  a  position  that  he  was  unable  to  carry  out 
his  (petitioner's)  part  of  the  contract,  thus,  on  Septem- 
ber 8,  forcing  petitioner  to  abandon  the  contract.  Peti- 
tioner attaches  a  statement  of  his  account  with  Renfroe, 
showing  the  amount  now  due  by  Renfroe  as  principal 
and  the  Supply  Company  as  surety.  Service  in  the 
cause  was  made  on  Renfroe  personally,  and  upon  the 
Supply  Company  by  Strother,  whom  the  officer  in  his 
return  of  service  alleged  to  be  the  agent  of  the  company 
in  its  office  in  Savannah. 

Renfroe  demurred  to  the  declaration  on  the  grounds : 
(1)  That  it  is  not  sufficient  in  law.  (2)  It  appears  on  its 
face  that  the  court  is  without  jurisdiction  of  the  parties. 
(8)  It  does  not  appear  that  either  of  defendants  is  a  resi- 
dent of  Chatham  county.  (4)  It  is  not  stated  that  the 
chief  engineer  of  the  railroad  company,  or  his  assistant, 
had  made  any  measurements  or  classification  which 
entitled  plaintiff  to  the  sum  sued  for  or  to  any  sum. 
(5)  It  nowhere  appears  that  Renfroe  agreed  or  promised 
to  pay  any  sum  in  lieu  of  the  f  520.16  mentioned  in  the 
declaration.  (6)  Misjoinder  of  parties  defendant.  The 
Supply  Company  demurred  generally;  and  plaintift' 
moved  to  amend  his  declaration,  by  alleging  that  the 
work  for  which  the  amounts  sued  for  are  due  had  been 
measured,  approved  and  passed  by  the  engineers  of  the 
railroad  company  mentioned  in  the  declaration,  at  the 
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time  of  the  commencement  of  the  suit,  where  the  con- 
tract between  the  parties  required  approval  and  meas* 
urement  before  payment,  and  that  this  fact  was  well 
known  to  defendants.  To  this  amendment  the  Supply 
Company  objected,  on  the  ground  that  no  cause  of  action 
was  set  forth. 

Plaintiff  further  amended  as  follows:  The  Supply 
Company,  when  the  suit  was  instituted,  had  an  office  in 
Savannah  within  the  jurisdiction  of  the  court,  in  the 
charge  and  management  of  officers  and  agents.  Although 
plaintift'  in  his  declaration  has  described  the  Supply 
Company  as  surety,  yet  in  law  and  fact,  by  entering 
into  the  agreement  of  August  7, 1893,  it  became  a  joint 
obligor  and  promisor  with  Renfroe,  and  plaintift*  de- 
sires now  and  at  all  times  to  treat  it  as  such.  All  the 
sums  for  which  suit  is  entered  were  due  and  payable  or 
became  so  after  it  entered  upon  said  joint  obligation, 
and  the  amounts  then  due  were  well  known  to  it,  and 
it  was  to  the  benefit  of  both  it  and  Renfroe  that  plaintiff 
should  perform  the  work  stipulated  in  the  contract. 
The  consideration  inducing  the  Supply  Company  to  be- 
come a  joint  promisor  and  obligor  with  Renfroe  was  a 
valid  and  Valuable  one,  in  that  it  was  necessary  to  the 
performance  by  the  Supply  Company  of  its  contract 
with  the  railroad  companies,  as  set  out  in  the  declara- 
tion, that  the  work  contracted  for  by  plaintift'  should 
be  performed,  and  plaintift'  at  all  times,  after  the  execu- 
tion of  the  agreement  of  August  7,  understood  that  he 
was  to  look  and  did  look  to  both  Renfroe  and  the  Sup- 
ply Company  for  payments  of  the  amounts  stipulated 
in  the  contract  to  be  paid.  Although  it  might  appear 
from  said  contract  that  when  the  time  by  which  plaintift 
was  to  complete  the  work  had  expired,  the  same  was 
not  so  completed,  yet  by  subsequent  verbal  and  written 
agreement  both  said  obligors  and  promisors  extended  the 
time  of  petitioner,  and  at  the  time  he  was  forced  by 
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their  acts,  as  alleged  in  the  declaration,  to  abandon  his 
contract,  he  was  well  up  in  his  work.  To  this  amend- 
ment the  Supply  Company  objected  upon  the  same 
ground  as  urged  to  the  first  amendment,  and  because  it 
set  forth  a  new  and  distinct  cause  of  action.  The  cause 
coming  on  to  be  heard,  Renfroe  demurred  orally  to  the 
declaration  and  amendments,  upon  the  ground  that  they 
did  not  show  that  he  and  the  Supply  Company  were 
joint  promisors  upon  any  promise  or  obligation  by  rea- 
son whereof  the  action  could  be  maintained  against 
him  in  the  city  court  of  Savannah.  The  court  allowed 
both  amendments,  and  overruled  the  demurrers.  De- 
fendants excepted. 

C.  ST.  West  and  Barrow  &  Osborne,  for  plaintiffs  in 
error.     W.  C.  Hartridge,  by  brief,  contra. 

Lumpkin,  Justice. 

Shuman  brought  an  action  in  the  city  court  of  Savan- 
nah against  Renfroe,  as  principal,  and  the  Southern  Sup- 
ply Company,  a  Florida  corporation,  as  surety.  At  the 
appearance  term,  both  defendants  filed  written  demur- 
rers to  the  plaintiff's  declaration.  Two  amendments  to 
the  declaration  were  allowed  over  objections  made  by 
the  Supply  Company,  and  Renfroe  demurred  orally  to 
the  declaration  and  amendments  as  allowed,  on  the 
ground  that  they  did  not  show  that  he  and  the  Supply 
Company  were  joint  promisors  upon  any  promise  or 
obligation  by  reason  whereof  the  action  could  be  main- 
tained against  Renfroe  in  the  city  court  of  Savannah. 
The  •  reporter's  statement  sets  forth,  in  substance,  the 
contents  of  the  plaintiff^s  declaration,  the  amendments 
thereto,  the  written  demurrers  filed  by  the  defendants, 
and  the  objections  to  the  amendments  made  by  the  Sup- 
ply Company.  An  examination  of  the  record  thus  ex- 
hibited will  show  that  Renfroe,  who  was  conceded  to  be 
Sk  non-resident  of  Chatham  county,  was  indebted  to  the 
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plaintiff*,  Shuman,  for  materials  furnished  and  work  done 
under  a  written  contract  between  Renfroe  and  Shuman ; 
that  after  this  contract  had  been  entered  into, the  South- 
ern Supply  Company,  a  foreign  corporation  having  an 
office  in  the  city  of  Savannah,  had,  by  its  separate  and 
independent  written  contract  with  Shuman,  to  which 
Renfroe  was  not  a  party,  and  by  which  he  was  in  no 
way  whatever  bound,  agreed  to  pay  Shuman  for  the  ma- 
terial and  work  mentioned  in  the  contract  he  had  origi- 
nally made  with  Renfroe,  "  as  returned  by  the  engineer 
in  charge  of  the.  work  and  O.  K.  by  J.  W.  Renfroe.'* 
"We  are  at  a  loss  to  perceive  upon  what  principle  a  joint 
action  could  be  maintained  in  the  court  mentioned, 
against  both  defendants  for  the  money  due  on  these  re- 
spective contracts.  There  was  no  privity  whatever  be- 
tween the  defendants  with  reference  to  their  respective 
undertakings  with  the  plaintiff',  and,  as  alleged  in  the 
oral  demurrer  of  Renfroe,  they  were  not  joint  prom- 
isors upon  any  promise  or  obligation  which  would  au- 
thorize the  bringing  of  the  action  against  Renfroe  in 
the  city  court  of  Savannah.  That  court  had  no  juris- 
diction whatever  over  him ;  and  conceding  its  jurisdic- 
tion over  the  foreign  corporation,  Renfroe  was  in  no  way 
jointly  bound  with  that  corporation  so  as  to  authorize 
the  plaintiff"  to  join  him  with  it  in  the  action  brought. 
We  are  also  of  the  opinion  that  the  demurrer  of  the 
Supply  Company  ought  to  have  been  sustained,  even 
after  the  allowance  of  the  amendments  to  the  plaintiff''s 
declaration,  because  the  written  contract  of  the  Supply 
Company  in  effect  stipulated  that  it  would  be  boutid  to 
pay  Shuman  for  timber  delivered  and  work  done  only 
as  returned  by  the  engineer  in  charge  and  "O.K."  by 
Renfroe — meaning  that  the  reports  made  by  the  engi- 
neer must  be  approved  by  Renfroe  before  the  Supply 
Company  would  be  liable — and  the  declaration  fails  to 
allege  any  such  approval.    It  is  true  the  first  amendment 
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does  aver  that  the  amount  sued  for  had  been  measured, 
approved  and  finally  passed  upon  by  the  engineer  of  the 
railroad  company  at  the  time  of  the  commencement  of 
the  plaintift* 's  suit,  where  the  contract  between  the  par- 
ties required  approval  and  measurement  before  payment; 
but  this  amendment  fails  to  allege  any  approval  by 
Renfroe,  which,  under  the  express  terms  of  the  Supply 
Company's  contract,  was  essential  to  the  plaintift*'s  right 
to  receive  payment,  and  therefore  essential  to  be  alleged. 

Judgment  reversed. 


Kaufman  v.  Ehrlich,  guardian,  et  al. 

The  paper  attached  as  an  exhibit  to  the  plaintiff's  petition  was,  as  to 
the  specific  lands  therein  mentioned,  a  deed,  and  not  testamentary, 
and  there  was  sufficient  evidence  to  warrant  the  finding  that  said 
deed  was  duly  delivered  to  the  grantee  in  his  lifetime.  The  evi- 
dence as  a  whole,  though  not  pointing  with  absolute  certainty  to 
the  conclusions  reached  by  the  presiding  judge  who  tried  the  caso 
without  the  intervention  of  a  jury,  authorized  a  general  judgment 
in  favor  of  the  defendants,  and  there  was  no  error  in  denying  a 
new  trial. 

July  16,  1894. 

Equitable  petition.  Before  Judge  Falliqant.  Chat- 
ham superior  court.     December  term,  1893. 

David  R.  Dillon,  the  father  of  Mildred  Dillon  (a  child 
of  eight  years),  died  in  New  York  on  October  9,  1883. 
He  left  a  will  which  was  probated,  and  an  exemplifica- 
tion of  which  was  filed  in  the  court  of  ordinary  of  Chat- 
ham county,  Ga.  Ehrlich  was  executor  of  said  will, 
and  is  the  legal  guardian  of  Mildred  Dillon,  whose 
mother  (Virginia,  a  sister  of  Ehrlich)  was  married  tcf 
Kaufman  on  January  25,  1888,  and  died  intestate  in 
New  York  on  December  1,  1890,  leaving  as  her  only 
heirs  at  law  her  said  husband  and  her  daughter  Mildred. 
She  had  made  a  will  on  March  5, 1886,  devising  all  her 
property  to  her  daughter  Mildred;  which  will  was  set 
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aside  by  the  New  York  courts  as  having  been  revoked 
by  her  marriage  to  Kanfman.  On  September  6,  1876, 
Dillon  had  conveyed  to  her  certain  lands  in  Savannah 
and  elsewhere  in  Chatham  county ;  which  deed  recited 
B,  consideration  of  f  6,  and  was  recorded  on  the  day  of 
its  execution.  After  her  death  Ehrlich  produced  a  paper 
(hereafter  set  out)  signed  by  her,  dated  July  10,  1879, 
in  the  form  of  a  deed  of  conveyance  to  Dillon.  It  was 
not  backed  nor  recorded.  Kaufman  brought  a  petition 
for  its  cancellation,  alleging  that  it  was  not  a  deed  but 
testamentary  in  character,  and  as  a  will  was  revoked  by 
the  subsequent  marriage  of  Virginia;  that  it  did  not 
describe  the  property  with  sufficient  certainty  to  make  it 
valid  as  a  deed ;  that  it  was  not  delivered  nor  intended 
to  be,  but  was  ignored  by  the  parties  thereto;  that  no 
possession  was  taken  or  claimed  under  it,  and  the  actual 
status  of  the  property  remained  just  as  if  the  paper  had 
not  been  executed;  that  Dillon  made  no  claim  to  the 
property  therein  referred  to,  but  always  recogni&ed  the 
continued  possession  and  ownership  of  Virginia,  and 
under  the  facts  the  paper  ought  not  to  aftect  the  rights 
of  Kaufman  as  one  of  her  heirs.  The  case  having  been 
submitted  to  the  judge,  he  found,  in  addition  to  the 
facts  already  stated,  the  following,  which  latter  findings 
were  assigned  by  Kaufman  as  erroneous  because  con- 
trary to  law  and  evidence  :  Virginia  was  not  seized  and 
possessed  of  all  the  property  referred  to  in  the  deed  of 
September  6, 1876,  did  not  pay  the  taxes  thereon  as  her 
property,  and  did  not  die  seized  and  possessed  thereof. 
There  appears  no  recognition  by  Dillon  of  her  owner- 
ship of  property  covered  by  said  deed,  after  the  execu- 
tion of  the  paper  of  July  10,  1879.  This  paper  was 
delivered  by  her  to  Ehrlich  as  executor  of  Dillon,  with 
other  deeds  and  muniments  of  title  belonging  to  Dillon, 
immediately  after  Dillon's  death  in  STew  York.  There 
had  been  a  legal  delivery  of  the  paper  to  Dillon.     It  is 
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n  deed  and  not  a  testament;  the  property  (reference  be- 
ing had  to  other  deeds  forming  a  part  of  the  title)  is 
described  therein  with  sufficient  certainty  to  make  it 
Talid  as  a  deed ;  it  was  not  ignored ;  and  it  conveyed 
to  Dillon  a  life-estate  in  the  property,  with  remainder 
over  to  Mildred  Dillon,  the  minor. 

The  paper  in  question  purports  to  have  been  executed 
in  Chatham  county,  Ga.  It  recites  a  consideration  of 
^10,  and  conveys  to  David  R.  Dillon  "all  parcels  or 
tracts  of  land  and  premises  hereinafter  particularly  de- 
scribed, situate,  lying  and  being  in  the of in 

the  county  of  Chatham  and  State  of  Georgia, lot 

number  ten, bounded  north  by  Anderson  street,  south  by 
lot  number  nine,  west  by  a  continuation  of  Montgomery 
street,  and  east  by  a  line  100  feet  from  Barnard  street; 
also,  those  two  tracts  of  land  bounded  south  by  Ogee- 
•chee  cross-road,  and  north  by  land  known  as  Kollock's 
land.  Also,  all  other  property  real  and  personal  I  now 
own  or  may  own,  during  his  natural  life,  after  his  death 
to  my  child  or  children ;  and  should  I  not  have  any 
<5hildren,  all  the  rents  and  profits  to  then  go  to  the  sup- 
port of  my  mother  during  her  natural  life,  and  not  subject 
to  any  debt  or  debts  of  hers ;  and  after  her  my  mother's 
death,  for  my  three  sisters  Hennie,  Maime  and  Katie 
Ehrlich,  during  their  natural  lives,  and  to  their  children 
in  fee  simple ;  and  I  hereby  appoint  David  R.  Dillon 
guardian  and  trustee  for  my  child  or  children  ;  this  is  to 
include  all  property  I  may  own,  or  now  own,  at  the 
time  of  my  death."  It  was  "signed,  sealed  and  deliv- 
ered in  the  presence  of"  four  persons,  one  of  whom 
signed  as  a  notary  public  of  Chatham  county. 

The  deed  of  September  6,  1876,  from  Dillon  to  Vir- 
ginia, conveyed  "  all  those  tracts  or  parcels  of  land  .  .  . 
in  the  county  of  Chatham,  .  .  .  that  tract  of  land 
purchased  by  me  from  Bryan,  Hartridge  and  Neff,  situate 

in  Chatham  county  about  five  and  one  half  miles  from 
T94.n 
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the  city  of  Savannah,  and  recorded  in  book  E,  pagea 
116  and  120,  bounded  north  by  lands  of  Kollock,  south 
by  Ogeechee  cross-road  and  east  by  White  Bluff  road; 
also,  my  interest  in  lot  number  ten,  bounded  north  by 
Anderson  street,  west  by  a  continuation  of  Montgom- 
ery street,  and  east  by  Barnard  street  less  one  hundred 

feet  from  Barnard  street,  south  by this  being  in 

dispute,  the  southern  boundary."  It  appears  that  the 
dispute  as  to  the  southern  boundary  of  lot  number  ten, 
just  referred  to,  was  settled  on  April  16,  1881,  by  the 
payment  of  $750  to  John  C.  Rowland,  and  the  execution 
of  a  deed  from  him  to  Virginia  Ehrlich  (the  body  of 
which  deed  is  in  the  handwriting  of  Dillon),  conveying 
the  southern  half  of  lot  number  ten,  containing  about 
two  and  a  half  acres,  bounded  north  by  the  northern 
half  of  said  lot  number  ten,  east  by  a  continuation  of 
Barnard  street,  west  by  a  continuation  of  Montgomery 
street,  and  south  by  lot  number  nine. 

Plain  tiff*  put  in  evidence  also  the  following  documents: 
Deed  executed  in  New  York  in  1881,  by  Virginia  Ehrlich 
(the  body  of  it  being  in  the  handwriting  of  Dillon),  re- 
citing that  in  consideration  of  ten  dollars  paid  by  Rachel 
Dillon,  the  grantor  releases  and  quitclaims  to  Rachel 
Dillon  all  the  right,  title  and  interest  of  the  grantor  in 
and  to  "those  two  tracts  of  land  bounded  north  by  landa 
of  Kollock,  south  by  Ogeechee  cross-road;  the  tract 
purchased  by  me  from  Munnerlin,  bounded  on  the  west 
by  the  canal;  and  tract  purchased  from  Mr.  Dillon, 
bounded  on  the  east  by  White  Bluff  road;  about  seventy 
acres  in  all,  and  known  as  Pear  Orchard  tracts;  the  said 
two  tracts  or  parcels  of  land  being  for  the  benefit  and 
use  of  said  Rachel  Dillon  during  her  natural  life,  and  at 
her  death  to  revert  back  to  me,  Virginia  Ehrlich;  and 
said  property  not  subject  to  any  debts  of  the  said 
Rachel  Dillon."  It  was  admitted  that  in  1886  this  life- 
estate  was  reconveyed  to  the  grantor.     Also,  the  deed 
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of  record  referred  to  in  the  deed  of  September  6,  1876, 
describing  the  property  fully  and  accurately,  and  show- 
ing that  the  number  of  acres  of  the  property  conveyed 
(outside  of  a  street  twenty  feet  wide  which  bounded  the 
property)  were  twenty-eight  and  one  half.  Also,  copy 
of  a  will  dated  August,  1884,  purporting  to  have  been 
made  by  Virginia  Ehrlich,  in  which  the  property  men- 
tioned in  the  paper  of  July  10,  1879,  as  that  bounded 
north  by  Anderson  street,  is  specifically  devised ;  and 
containing  a  residuary  clause.  Also,  deed  dated  April 
20, 1880,  from  David  R.  Dillon  to  Virginia  Ehrlich,  re- 
corded four  days  later,  reciting  a  consideration  of  ten 
dollars,  conveying  a  tract  of  land  purchased  by  the 
grantor  from  G.  M.  Willett,  and  containing  the  follow- 
ing: "The  conditions  of  this  sale  are,  that  this  property 
shall  remain  in  and  be  the  absolute  property  of  David 
R.  Dillon  during  his  natural  life,  and  should  David  R. 
Dillon  at  any  time  dispose  of  this  strip  or  parcel  of  land, 
then  this  bill  of  sale  to  be  null  and  void  and  of  no  eftect 
whatever.  Should  said  David  R.  Dillon  not  dispose  of 
this  strip  or  parcel  of  land  during  his  natural  life,  then 
at  his  death  this  strip  to  be  the  property  of  said  Vir- 
ginia Ehrlich."  Also,  a  deed  from  David  R.  Dillon  to 
Virginia  Ehrlich,  dated  June  16,  1888,  and  recorded  at 
once,  in  which  he  conveys  to  her,  for  fifty  dollars,  certain 
real  estate  on  Whitaker  street  in  Savannah,  "  provided, 
however,  that  while  this  deed  conveys  a  present  estate 
unto  the  said  party  of  the  second  part  and  to  her  heirs 
and  assigns,  in  and  to  the  foregoing  property  and  the 
improvements  and  appurtenances,  the  said  grantor, 
David  R.  Dillon,  -reserves  to  himself,  for  and  during  his 
jiatural  life,  the  possession  of  the  same,  with  the  rents, 
issues,  profits  and  income  of  the  same,  and  the  said 
party  of  the  second  part,  her  heirs  and  assigns,  though 
vested  with  the  title  as  aforesaid,  shall  not  possess  or 
control  the  said  property  or  the  rents,  issues  and  profits 
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thereof  so  long  as  the  said  party  of  the  first  part  shall 
be  iu  life." 

Kaufman  testified :  From  the  time  of  my  marriage  to 
the  time  of  her  death,  1  always  understood  that  the 
property  referred  to  in  the  paper  of  July  10th,  1879, 
was  my  wife's,  that  she  claimed  it;  and  I  never  heard 
anything  to  the  contrary.  I  never  knew  anything  of  this 
paper  until  Ehrlich  came  to  me  in  New  York  with  Mr. 
Meldrim,  February,  1891.  I  had  heard  my  wife  speak  of 
a  paper  in  Ehrlich's  hands  that  she  had  requested,  but  I 
did  not  know  what  it  was.  She  always  received  rents 
and  paid  taxes  on  the  property  through  Ehrlich;  he  at- 
tended to  it.  The  property  on  Montgomery  and  Ander- 
son was  improved,  and  there  was  income  from  that 
which  she  got.  I  had  no  knowledge  previous  to  our 
marriage  as  to  payment  of  taxes  or  as  to  rents. 

Ehrlich  testified:  The  paper  of  July  10th,  1879,  I 
first  heard  of  when  I  went  to  Dillon's  funeral.  The  day 
after  the  funeral  my  sister  handed  me  a  bundle  of  pa- 
pers and  all  the  deeds,  chains  of  title ;  and  I  brought 
them  to  Savannah.  There  were  none  of  her  deeds,  just 
a  bundle  of  his  papers,  letters,  and  so  on.  I  can't  say 
whether  she  knew  that  this  paper  was  there  or  not.  I 
had  nothing  to  do  with  her  aftairs  prior  to  Dillon's 
death;  after  his  death  I  took  charge.  Before  then 
Dillon  had  charge,  and  LaRoche  was  his  agent  here. 
There  were  no  rents  at  that  time  that  I  know  of.  There 
were  no  improvements  of  the  Anderson  street  property 
at  that  time.  That  was  improved  in  1886  or  1887. 
During  the  seven  years  my  sister  lived  after  I  got  this 
paper  of  July  10, 1879,  the  property  referred  to  was  all 
in  her  name.  I  paid  taxes  on  it  in  her  name  from  1883, 
and  you  might  say  up  to  the  present  time.  She  got 
credit  for  the  improvements.  The  farm  property  brought 
nothing.  After  the  store  was  put  up  on  Anderson 
street  property,  she  got  the  rents  for  that.     I  know  that 
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from  the  time  the  paper  of  September  6,  1876,  was 
signed,  up  to  the  time  of  her  death,  my  sister  always 
looked  apoD  and  claimed  all  the  property  as  hers.  I 
did  not  think  it  the  property  of  any  one  else.  I  never 
heard  from  Dillon  that  he  had  a  life-estate  in  it.  I  fully 
understood  it  was  her  property,  and  did  not  know  that 
this  paper  was  in  existence.  If  she  ever  knew  of  the 
existence  of  the  paper,  she  never  mentioned  it  to  me.  I 
never  mentioned  it  to  her,  because  I  did  not  attach  any 
importance  to  it.  I  suppose  I  must  have  become  first 
intelligently  aware  of  this  paper  the  latter  part  of  1888 
or  early  part  of  1884.  I  paid  no  particular  attention  to 
it.  She  was  alive  and  I  put  it  back  with  the  bundle  of 
papers.  I  kept  it.  It  first  occurred  to  me  immediately 
after  her  death  that  it  was  my  duty  to  have  it  passed 
on.  I  took  it  to  Mr.  Meldrim,  and  he  said  the  court 
ought  to  pass  on  it.  That  was  the  only  paper  I  had  at 
the  time  that  was  of  any  note.  Previous  to  that  time 
I  did  not  attach  enough  importance  to  it  either  to.  record 
it  or  to  call  my  sister's  attention  it..  I  continued  to  re- 
turn the  property  as  hers,  just  as  if  this  paper  was  not 
in  existence.  I  never  heard  Dillon  refer  to  it  in  any  way, 
and  never  heard  of  the  paper  until  after  his  death. 
There  was  no  occasion  to  record  the  paper;  she  was 
alive,  and  after  her  death  I  brought  it  to  Mr.  Meldrim. 
1  found  this  paper  along  with  other  deeds,  and  after  her 
death  commenced  to  look  into  her  affairs,  and  brought 
the  paper  to  Mr.  Meldrim,  who  advised  that  its  charac- 
ter was  such  that  in  justice  to  the  child  it  ought  to  be 
passed  upon  and  determined.  The  property  known  as 
the  Pear  Orchard  farm,  July  10th,  1876,  was  worth 
about  |2,000,  and  the  Anderson  street  property  was 
worth  then  about  $10,000.  The  property  on  Whitaker 
street  was  worth  about  $7,000,  and  the  Market  Square 
property  about  $4,000.  Mrs.  Kaufman  left  a  house  in 
New  York,  but  no  personalty.     Under  the  law  of  New 
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York,  the  child  gets  all  the  real  estate  and  two  thirds 
of  the  personalty.  I  am  her  administrator  here  (in 
Savannah),  and  have  the  property  in  charge  as  the  prop- 
erty of  her  estate.  I  knew  of  the  existence  of  this  pa- 
per of  July  10,  1879,  before  the  child  was  born.  The 
-property  bounded  on  the  north  by  Anderson  street  con- 
sisted of  four  and  three  quarter  acres,  and  the  two  pieces 
called  the  farm  property  of  thirty-two  and  thirty-seven 
acres ;  therefore  when  seventy-five  or  seventy-six  acres 
were  mentioned  as  being  in  the  name  of  Virginia  Ehr- 
lich, they  must  have  included  the  property  mentioned 
as  lot  ten,  bounded  north  by  Anderson  street,  and  also 
the  two  tracts  bounded  north  by  Kollock's  land  and 
south  by  the  Ogeechee  cross-road. 

Other  evidence  was  to  the  effect,  that  Dillon,  by  his 
agent  LaRoche,  paid  taxes  and  collected  rents  of  the 
property  in  question,  from  1879  to  his  death;  and  that 
up  to  1881  the  property  was  returned  for  taxation  in 
his  name,  beginning  with  which  year  there  were  also 
returns  in  the  name  of  Virginia  Ehrlich,  of  76J  acres, 
14J  acres,  76  acres,  her  returns  as  to  number  of  acres 
growing  less  in  later  years,  and,  beginning  with  1884, 
including  city  property  at  $12,000,  |14,000,  |5,000,  etc. 

Denmark  &  Adams,  for  plaintiff. 

Garrard,  Meldrim  &  Newman,  for  defendants. 

Lumpkin,  Justice. 

The  facts  appear  in  the  reporter's  statement.  By 
consent,  the  case  was  submitted  to  the  presiding  judge 
for  determination  without  the  intervention  of  a  jury. 
The  controlling  legal  question  was,  whether  or  not  the 
instrument  dated  July  10th,  1879,  and  executed  by  Vir- 
ginia Ehrlich,  was  a  deed  or  a  will.  We  are  quite  clear 
that,  as  to  the  specific  lands  therein  mentioned,  it  was  a 
deed,  and  was  not  testamentary  in  its  character.  As  to 
so  much  of  the  instrument  as  undertook  to  convey  prop- 
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erty  which  the  grantor  might  acquire  after  its  execu- 
tion and  of  which  she  might  be  the  owner  at  the  time 
of  her  death,  it  may  be  testamentary ;  but  this  is  imma- 
terial, as  no  property  is  involved  in  the  present  contro- 
versy other  than  that  with  which  this  instrument  deals 
'specifically. 

There  was  sufficient  evidence  to  warrant  the  judge  in 
finding  that  this  deed  was  duly  delivered  to  the  grantee, 
David  R.  Dillon,  in  his  lifetime.  We  have  carefully 
read,  studied  and  considered  the  evidence  in  this  case. 
It  contains  many  contradictions  and  inconsistencies,  and 
leaves  our  minds  in  some  doubt  as  to  the  real  truth  of 
many  of  the  points  in  issue.  As  a  whole,  it  presents  a 
confused,  rather  than  a  clear  and  satisfactory,  view  of 
the  various  transactions  to  which  it  relates.  We  there- 
fore felt  justified  in  saying  in  the  head-note  that  it  does 
not  point  with  absolute  certainty  to  the  conclusions 
reached  by  the  presiding  judge,  and  which  were  neces- 
sary to  an  adjudication  by  him  in  favor  of  the  defend- 
ants. Still,  we  think  he  was  authorized  in  so  adjudg- 
ing. It  would  b.e  a  most  laborious  task  to  discuss  in 
detail  the  facts  of  this  case.  Nevertheless,  we  would 
cheerfully  undertake  the  burden  of  so  doing  if  any 
good  could  thereby  be  accomplished.  As  this,  in  our 
opinion,  would  not  be  the  case,  we  leave  the  judgment 
to  stand,  without  further  comment. 

Judgment  affirmed. 


The  Southern  Home  Building  and  Loan  Association  r. 

The  Home  Insurance  Company  of  New  Orleans.        io\  gJl! 

94    167 

The  so-called  "  New  York  Standard  Mortgagee  Clause,"  in  a  policy  ijo^  gs 

of  fire  insurance,  which  declares,  in  substance,  that  no  act  or  neg-  

lect  of  the  mortf^gor  shall  defeat  the  insurance  as  to  the  interest 
of  the  mortgagee,  does  not  dispense  with  making  the  proof  of  loss 
stipulated  for  in  the  policy  and  within  the  time  stipulated.    If  the 
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mortgagee  would  not  have  the  right  in  all  cases  to  furnish  the 
proof,  he  certainly  would  have  it  in  a  case  in  which  the  mortgagor 
refused ;  but  in  every  case,  unless  waived  by  the  underwriter,  it 
must  be  furnished  by  one  or  the  other. 
Jaly  16, 1804. 

Action  on  fire  policy.  Before  Judge  MacDonelu 
City  court  of  Savannah.     November  term,  1893. 

G.  B.  .Whatley  and  R.  L.  Sibley,  for  plaintiff'. 
Denmark  &  Adams,  for  defendant. 

Simmons,  Justice. 

The  Southern  Home  Building  and  Loan  Association 
sued  the  Home  Insurance  Company  upon  a  policy  of 
insurance  issued  by  the  defendant,  insuring  Rosa  Tutty 
upon  certain  property  for  one  year  from  December  17, 
1892,  to  an  amount  not  exceeding  $1,000,  "  loss  if  any 
payable  to  the  Southern  Home  Building  and  Loan  Asso- 
ciation as  their  interest  may  appear."  Attached  to  the 
policy  was  what  is  called  the  "New  York  Standard 
Mortgagee  Clause,"  in  which  it  was  stated  that  loss  un- 
der the  policy  should  be  payable  to  the  Southern  Home 
Building  and  Loan  Association  as  mortgagee,  as  its  in- 
terest might  appear,  and  that  the  insurance,  as  to  the 
interest  of  the  mortgagee  only  therein,  shojald  not  be 
invalidated  by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property.  The  declaration  alleged  that 
while  this  policy  was  in  force,  on  June  4th,  1893,  a  fire 
occurred  in  the  premises  covered  by  the  policy,  by  which 
the  property  insured  was  entirely  destroyed;  that  im- 
mediately after  the  fire  occurred,  notice  was  given  the 
insurance  company  of  the  loss,  and  afterwards,  during 
August,  the  usual  "proof  of  loss"  was  made  out  by 
Prioleau,  adjuster  of  the  defendant,  showing  the  prem- 
ises insured  under  the  policy  to  be  of  the  value  of 
fl,948.80,  but  failing  to  obtain  the  signature  of  the 
assured,  Rosa  Tutty,  to  the  proof  of  loss,  the  defendant 
refused  in  consequence  to  pay  over  the  loss  to  petitioner; 
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that  petitioner  demanded  payment  of  the  loss  as  re- 
quired by  the  policy,  but  the  defendant  refused  to  pay»^ 
etc.  The  defendant  demurred  to  the  declaration  on  the 
ground  that  it  did  not  set  forth  any  cause  of  action 
against  defendant.  In  the  argument  upon  the  demurrer^ 
the  defendant  urged  that  the  demurrer  should  be  sus- 
tained because  the  declaration  did  not  aver  that  any 
proof  of  loss  had  been  submitted  to  defendant,  as  re- 
quired by  the  contract  or  policy  of  insurance,  or  that 
any  effort  had  been  made  by  plaintift'  to  make  such 
proof  or  comply  in  any  way  with  this  requirement  of 
the  policy.  The  demurrer  was  sustained,  and  the  plain- 
tiff' excepted. 

The  policy,  a  copy  of  which  was  attached  to  the  decla- 
ration, contained  a  stipulation  that  if  fire  occurred,  the  in- 
sured should  give  immediate  notice  of  any  loss  thereby 
in  writing  to  the  insurance  company,  and  should  render  & 
statement  to  the  company,  signed  and  sworn  to  by  the 
insured,  stating  the  knowledge  and  belief  of  the  insured 
as  to  the  time  and  origin  of  the  tire;  the  interest  of  the 
insured  and  of  all  others  in  the  property;  the  cash  value 
of  each  item  thereof  and  the  amount  of  loss  thereon,, 
etc.  Under  this  stipulation,  it  was  a  condition  prece- 
dent to  the  payment  of  the  loss,  that  the  proof  of  loss 
stipulated  for  should  be  made  out  and  submitted  to  the 
insurance  company  and  within  the  time  stipulated.  If 
the  mortgagor  failed  or  refused  to  comply  with  this  con- 
dition, it  was  incumbent  upon  the  mortgagee  to  com- 
ply with  it.  If  the  mortgagee  would  not  have  the  right 
in  all  cases  to  furnish  the  proof,  he  would  certainly  have 
that  right  in  a  case  in  which  the  mortgagor  refused  to 
do  so.  In  every  case,  unless  waived  by  the  insurance 
company,  it  must  be  furnished  by  one  or  the  other.  See 
Richards  on  Insurance,  §158,  and  cases  cited.  It  was 
contended  that  so  far  as  the  mortgagee  was  concerned^ 
this  requirement  was  dispensed  with  by  the  stipulation 
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in  the  "mortgagee  clause"  that  the  insurance,  as  to  the 
interest  of  the  mortgagee,  should  not  be  invalidated  by 
any  act  or  neglect  of  the  mortgagor  or  owner  of  the 
property.  We  do  not  think  so.  We  think  this  refers 
to  acts  or  neglect  in  connection  with  the  property,  while 
the  risk  is  subsisting,  and  which  under  the  terms  of  the 
policy  would  invalidate  the  insurance,  such  as  conduct 
increasing  the  hazard;  and  not  the  omis&ion,  after  a  fire 
has  occurred,  to  comply  with  provisions  designed  to  se- 
cure evidence  as  to  the  nature  and  extent  of  the  loss. 
It  is  apparent  from  a  reading  of  this  clause,  which,  in 
addition  to  the  stipulation  referred  to,  contains  others 
enumerating  various  acts  which  shall  not  invalidate  the 
insurance  as  to  the  mortgagee,  that  the  object  of  the 
clause  was  to  aftbrd  protection  to  mortgagees  against 
conduct  beyond  their  control  on  the  part  of  the  mort- 
gagor or  others,  which  under  the  terms  of  the  policy 
would  invalidate  the  insurance.  We  see  no  reason  for 
holding  that  it  was  intended  also  to  relieve  a  mortgagee, 
where  loss  occurred,  from  proving  the  loss  as  a  condi- 
tion precedent  to  collecting  his  claim  against  the  insur- 
ance company,  a  condition  which,  as  we  have  shown, 
the  policy  required  the  mortgagee  himself  to  comply 
with,  unless  the  mortgagor  should  do  so. 

The  declaration  failing  to  show  that  the  insured  or 
the  mortgagee  complied  or  attempted  to  comply  with 
this  condition,  or  that  there  was  any  waiver  thereof  on 
the  part  of  the  insurance  company,  the  court  below  was 
right  in  sustaining  the  demurrer.  The  allegation  that 
the  adjuster  of  the  company  made  out  a  proof  of  loss 
does  not  of  itself  show  a  waiver  on  the  part  of  the  com- 
pany. If  he  made  it  out  in  behalf  of  the  insured,  it 
does  not  appear  that  she  authorized  or  adopted  it,  for  it 
is  alleged  that  he  failed  to  obtain  her  signature  thereto. 

We  affirm  the  judgment  of  the  court  below,  with  di- 
rection that  the  plaintiff*  may^  if  it  can,  make  good  its 
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declaration  by  alleging  the  facte  necessary  to  show  its 
interest  as  mortgagee  and  the  amount  thereof,  and  by 
alleging  also  that  the  proof  of  loss  was  waived  and  how 
and  when  waived,  or  else  that  it  was  made  within  due 
time  and  how  and  when  made;  these  amendments  to  be 
filed  not  later  than  the  time  of  entering  in  the  court 
below  the  remittitur  from  this  court. 

Judgment  affirmed^  with  direction. 


Sandbrlin  v.  Willis. 

1*  The  obligee  in  a  bond  for  titles,  who  has  paid  a  part  of  the  pur- 
chase money  for  the  land  to  which  the  bond  relates,  may,  when 
saed  by  the  maker  of  the  bond  upon  a  note  given  for  the  balance, 
recoup  his  damages  resulting  from  a  breach  of  the  bond,  notwith- 
standing he  retains  possession  of  the  land,  he  having  at  the  ma- 
turity of  the  note  offered  to  pay  the  same  and  demanded  com- 
pliance with  the  terms  of  the  bond  and  by  his  plea  offering  to  sur- 
render possession  and  to  account  for  rents  during  the  time  of  his 
occupation  of  the  premises. 

2.  If  the  obligor  in  a  bond  for  titles,  after  delivering  the  land  to  the 
obligee,  enters  upon  the  same  and  wrongfully  appropriates  wood 
or  timber  which  foi'med  a  pert  of  the  consideration  of  a  note  given 
for  the  purchase  money  of  the  premises,  the  obligee,  when  sued 
upon  the  note,  may  waive  the  tort  and  set  off  in  the  action  the 
value  of  the  wood  or  timber  so  taken  and  appropriated. 

8.  Profits  which  the  obligee  in  a  bond  for  titles  would  have  made  on 
a  contract  which  he,  at  the  time  the  bond  was  executed,  had 
agreed  upon  for  a  siale  of  the  premises  to  a  third  person,  are  not 
recoverable  in  an  action  upon  the  bond  or  in  a  plea  of  recoup- 
ment, unless  the  obligor  had  notice  of  such  contract  at  the  time 
of  executing  the  bond,  or  certainly  not  unless  notice  came  to  him 
before  he  made  any  breach  of  its  condition. 

July  23, 1894. 

Complaint  on  note.     Before  Judge  Ross.     City  court 
of  Macon.     September  term,  1893. 

Steed  A  Wimberly,  for  plaintiff*  in  error. 
Nottingham  &  Brunson,  contra. 
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Lumpkin,  Justice. 

This  was  an  action  brought  by  Willis  against  Sander* 
lin  in  the  city  court  of  Macon  upon  a  promissory  note 
for  f  600.00  The  defendant  filed  a  plea  of  the  general 
issue,  and  a  plea  of  partial  payment,  the  amount  of 
which  was  allowed,  and  a  verdict  rendered  in  favor  of 
the  plaintiff  for  the  balance.  In  addition  to  the  de- 
fences above  mentioned,  the  defendant,  among  other 
things,  also  pleaded,  in  substance,  as  follows :  The  note 
sued  upon  was  given  in  part  payment  of  the  purchase 
price  of  a  tract  of  land  described  in  a  bond  for  titles  given 
by  the  plaintiff  to  the  defendant  cotemporaneously  with 
the  execution  and  delivery  of  the  note,  these  papers  evi- 
dencing the  contract  then  entered  into  between  the  par- 
ties. By  this  bond  the  plaintiff  bound  himself  to  make, 
or  cause  to  be  made,  to  the  defendant  good  and  sufficient 
titles  to  the  land  when  the  note  should  be  paid,  and  the 
note  was  given  in  consideration  of  this  obligation  on 
the  part  of  the  plaintiff.  Defendant  ottered  to  pay  the 
money  when  the  note  fell  due,  and  was  ready,  and  has 
since  been  ready,  to  make  payment  whenever  the  plain- 
tiff will  make  or  furnish  him  good  and  sufficient  titles 
to  the  land,  agreeably  to  the  terms  of  the  bond.  At 
the  maturity  of  the  note,  the  defendant  called  upon  the 
plaintiff  to  make  or  furnish  "said  title,"  and  the  plain- 
tiff, in  violation  of  his  contract,  wholly  refused,  and  has 
hitherto  wholly  failed  to  make  "said  title."  Defendant 
has  paid  to  the  plaintiff  the  sum  of  $568.06  upon  the 
contract,  the  whole  of  which  is  lost  to  him  except  the 
rental  of  the  land,  of  the  value  of  $150.00. 

This  plea  further  alleged  that  the  defendant  had  hith- 
erto continually  offered  to  return  the  land  to  the  plain- 
tiff and  pay  him  full  value  for  the  use  thereof;  and  con- 
tained an  offer  to  surrender  possession  and  account  for 
the  rents  received  by  defendant  during  the  time  of  his 
occupation  of  the  premises;  and  prayed  judgment,  by 
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* 
way  of  recoupmentf  for  the  amount  he  had  paid,  less 
the  rental. 

On  general  demurrer,  this  plea  was  stricken,  and  the  de- 
fendant excepted.  We  think  the  court  erred  inrstriking 
this  plea.  We  recognizethe  rule  thatthe  purchaser  of  land 
who  enters  into  possession  under  a  warranty  deed  or  a 
bond  for  titles  cannot,  before  eviction,  defeat  an  action 
for  the  purchase  money,  unless  there  has  been  fraud  on 
the  part  of  the  vendor,  or  the  latter  is  insolvent,  or  there 
is  some  other  ground  which  would  in  equity  entitle  the 
purchaser  to  relief.  This  rule  seems  to  be  well  settled 
by  the  cases  of:  McGehee  et  al,Y.  Jones,  10  Ga.  127; 
Watson  V.  Kemp,  41  Ga.  586;  McCauley  v.  Moses,  48 
Ga.  bn\  Smith  v.  Hudson,  46  Ga.  208;  Booth  v.  Saffold, 
46  Ga.  278,  and  numerous  other  decisions  of  this  court. 
According  to  these  cases,  if  the  purchaser  is  in  posses- 
sion under  a  deed  with  covenant  of  warranty,  he  must 
resort  to  his  covenant;  if  under  a  bond  for  titles,  he 
must  resort  to*the  bond.  The  case  before  us,  however, 
differs  from  all  of  those  above  cited.  While  it  is  im- 
possible to  know  with  certainty  whether  the  defendant 
meant  to  allege  that  the  plaintiff  would  not  make  him 
any  title  at  all,  or  to  allege  only  that  the  plaintiff  re- 
fused to  make  the  "  good  and  sujEcient  title  "  stipulated 
for  in  the  bond,  he  does  distinctly  allege  that  there  was 
a  breach  of  the  bond  and  that  he  thereby  sustained 
damage.  In  none  of  the  cases  above  cited  did  the  party 
seeking  to  avoid  payment  of  his  purchase  money  note 
make  such  allegations  as  these.  In  all  of  tliose  cases 
the  purchaser  actually  obtained  what  he  had  bargained 
for,  and  it  was  simply  held  that  he  must  stand  upon  his 
contract  as  made.  In  the  present  case,  the  plea  alleges 
that  the  plaintiff  contracted  by  his  bond  to  make  the 
defendant  titles ;  refused  to  comply  with  the  bond,  and 
thus  broke  the  contract.  It  is  true  the  plea  does  not  set 
out  in  full  the  terms  of  the  bond,  or  make  distinct  and 
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definite  allegations  with  reference  te  the  breach ;  but  it 
was  sufficiently  full  and  comprehensive  to  withstand  a 
mere  motion,  in  the  nature  of  a  general  demurrer,  to 
strike  the  same.  If  the  defendant  had  paid  the  pur- 
chase money  in  full,  and  had  then  brought  an  action 
upon  the  bond  containing  substantially  the  same  allega- 
tions as  those  now  relied  upon  in  his  plea,  his  declara- 
tion would  have  been  good  as  against  a  general  de- 
murrer, and  he  would  have  been  entitled  to  go  before 
the  jury  and  prove  the  alleged  breach  of  the  bond  and 
show  how  and  to  what  extent  he  was  thereby  damaged. 
This  being  so,  it  is  his  right  in  the  present  action  to 
recoup  his  damages  as  a  defence  to  the  plaintiff^s  suit. 

Whether  or  not  the  city  court  of  Macon  has  jurisdic- 
tion to  administer  equitable  relief,  there  can  be  no  ques- 
tion of  its  power  to  afford  the  defendant  the  relief  set 
up  by  this  plea,  if  he  succeeds  in  establishing  it  by  sat- 
isfactory evidence. 

2.  Another  plea  of  the  defendant,  which  was  stricken 
by  the  court,  alleged,  in  substance,  that  after  selling  him 
the  land,  Willis  wrongfully  and  secretly,  and  without 
the  knowledge  or  consent  of  the  defendant,  entered 
upon  the  land  and  removed  therefrom  about  twenty 
cords  of  wood,  of  the  value  of  f  80.00,  to  the  injury  and 
damage  of  the  defendant  in  that  sum,  and  that  this  was 
done  in  plain  and  direct  violation  of  the  contract  be- 
tween the  parties.  If  these  allegations  are  true,  Willis 
tortiously  took  and  carried  away  from  the  land  wood 
which,  under  the  contract,  belonged  to  the  defendant. 
It  would  have  been  the  right  of  Sanderlin  to  waive  the 
tort  and  bring  an  action  against  Willis  for  the  value  of 
the  wood,  and  we  therefore  see  no  reason  why  he  may 
not,  when  sued  upon  the  note,  likewise  waive  the  tort 
and  set  off  against  the  plaintiff's  demand  the  value  of 
the  wood  which  the  latter  had  taken  and  appropriated. 
So  we  think  this  plea  ought  to  have  been  allowed  to 
stand. 
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3.  Another  plea  which  the  court  struck  was,  that  the 
defendant  purchased  the  land  for  the  purpose  of  selling 
the  same  to  one  Smith,  who  was  willing  to  buy  the 
same  from  defendant  at  the  price  of  $1,300,00,  and  that 
by  reason  of  the  failure  of  Willis  to  make  the  defendant 
a  title  to  the  land,  he  lost  the  sale  of  it  to  Smith  and 
was  thereby  injured  and  damaged.  This  plea,  we  think, 
was  properly  stricken.  It  failed  to  allege  that  Willis, 
either  at  the  time  of  executing  the  bond  for  titles  or  at 
any  time  before  he  had  made  a  breach  of  its  conditions, 
had  any  notice  or  knowledge  of  any  contract  or  negotia- 
tions between  Sanderlin  and  Smith  with  reference  to  the 
sale  of  the  land.  It  would  hardly  be  just  or  lawful  to 
hold  Willis  liable  for  prospective  profits  which  Sander- 
lin might  or  would  have  made  by  selling  the  land  to 
another,  when  Willis  neither  contracted  nor  broke  his 
contract  with  reference  to  any  such  matter. 

Judgynent  reversed. 


W    175 

CouRSON  V.  Walker.  ^mm 

The  rule  announced  in  Rosin  v.  Swann,  79  Ga,  703,  to  the  effect  that 
a  mortgage  to  secure  purchase  money,  the  mortgage  being  exe- 
cuted simultaneously  with  the  purchase,  has  priority  over  the 
lien  of  an  existing  judgment  against  the  purchaser  and  mortgagor, 
applies  as  well  where  a  part  of  the  purchase  money  is  paid  and 
the  mortgage  is  to  secure  the  balance,  as  where  none  of  the  pur- 
chase money  is  paid  and  the  mortgage  is  for  the  whole.  Failure 
to  record  the  mortgage,  certainly  where  jthe  failure  do^  not  con- 
tinue as  much  as  thirty  days  after  its  execution,  will  not  affect  its 
lien,  relatively  to  a  prior  judgment. 

There  is  no  law  requiring  the  execution  which  issues  upon  the 
foreclosure  of  a  mortgage  on  personalty  to  be  entered  on  the  gen- 
eral execution  docket  in  order  to  preserve  the  lien  of  the  mort- 
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Money  rule.    Before  Judge  Hunt.    Hancock  superior 
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On  rule  to  distribute  a  fund  raised  by  sale  of  mules 
under  mortgage^. /a.,  the  fund  was  awarded  to  the  mort- 
gagee in  preference  to  the  holder  of  common  \B,wJi.fas. 
from  a  justice's  court,  the  lien  of  the  mortgage  Ji.  fa. 
being  for  the  purchase  money  of  the  mules  sold.  The 
following  appears  from  the  evidence:  The  mortgage  was 
from  J.  M.  Courson  to  W.  A.  Walker,  dated  at  Milledge- 
ville,  Ga.,  February  11,  1891,  filed  for  record  in  Han- 
cock county  on  February  18,  1891,  and  recorded  on  the 
next  day  in  the  clerk's  oflBlce  of  that  county.  It  prom- 
ised to  pay  Walker,  on  October  11,  1891,  $291.25  for 
five  mules,  describing  them,  "this  day  purchased  of  him. 
It  is  expressly  understood  that  said  W.  A.  Walker  does 
not  warrant  the  health,  soundness  and  life  of  said  mules. 
And  to  secure  this  debt  to  said  W.  A.  Walker,  I  hereby 
mortgage  to  him,  for  purchase  of  said  mules,  the  mules 
this  day  bought  of  him,  .  .  and  certify  that  there 
are  no  other  claims  on  said  mortgaged  property,  nor 
judgments  against,"  etc.  On  this  mortgage  was  a  credit 
for  $115,  dated  March,  1891.  The  Ji.fa.  from  the  fore- 
closure of  this  mortgage  issued  from  Hancock  county 
court,  November  20,  1891,  and  was  levied  on  the  next 
day.  (The  bill  of  exceptions  recites  that  th\&  Ji.  fa.  was 
not  recorded  in  the  clerk's  oflice  of  the  superior  court  of 
«aid  county.)  The  sheriff  testified,  that  the  fund  was 
realized  from  the  sale  of  the  mules  described  in  the 
mortgage.  On  the  day  of  sale  and  prior  to  the  sale, 
T.  N.  Courson  place4  in  his  hands  as  sheriff  four  justice's 
court ^./a«.  in  favor  of  T.  N.  Courson  v.  J.  M.  Courson, 
each  for  $50  besides  interest  and  costs,  and  dated  April 
13,  1888;  claiming  the  proceeds  of  the  sale.  (These 
four  fi.  fas.  were  in  evidence.)  Walker  testified,  that 
the  mules  sold  were  those  he  sold  to  Courson,  and  Cour- 
«on  executed  the  mortgage  on  them  and  delivered  it  to 
him  at  the  time  he  delivered  the  mules  to  Courson. 
Oourson  paid  half  cash,  and  gave  his  note  and  mort- 
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gage  for  the  balance.  Witness  would  not  have  sold  the 
mules  without  the  cash  payment  or  without  the  mort- 
gage for  the  balance;  the  cash  and  the  mortgage  to- 
gether constituted  the  whole  consideration  of  the  sale. 

R.  H.  Lewis,  by  brief,  for  plaintift*  in  error. 
Jordan  &  Burwbll  and  Whitfield  &  Allen,  contra. 

Simmons,  Justice. 

1.  This  case  is  controlled  by  the  decision  in  Rosin  v. 
SwanUy  Stewart  ^  Co.^  79  Ga.  703,  where  it  was  held  that 
a  mortgage  to  secure  purchase  money,  the  mortgage 
being  executed  simultaneously  with  the  purchase,  has 
priority  over  the  lieu  of  an  existing  judgment  against 
the  purchaser  and  mortgagor.  Counsel  for  the  plaintift 
in  error  sought  to  take  this  case  out  of  the  ruling  in 
that  case,  on  the  ground  that  in  that  case  none  of  the 
purchase  money  was  paid,  while  in  the  present  case  part 
of  the  purchase  money  was  paid  at  the  time  of  the  sale. 
He  contends  that  inasmuch  as  part  of  the  purchase 
money  was  paid,  the  mortgagor  got  a  complete  title  to 
the  mule,  and  by  reason  of  his  having  this  title,  the 
property  became  subject  to  judgments  against  him  older 
than  the  mortgage.  We  think  the  reasoning  of  the 
court  in  the  decision  above  referred  to  applies  as  well 
where  a  part  of  the  purchase  money  is  paid  as  where 
none  of  it  is  paid.  In  that  case  the  court  said :  "  The 
presumption  is  that  Swann,  Stewart  &  Co.  would  not 
have  sold  Dukes  the  mule  unless  he  had  given  this 
mortgage  to  secure  the  purchase  money.  .  .  .  For 
aught  that  appears  in  the  recojd,  Swann,  Stewart  &  Co. 
credited  him  exclusively  upon  the  faith  of  the  property. 
They  sold  him  the  mule  on  the  condition  that  it  was  to 
stand  as  a  security  for  the  purchase  money."  So  far  as 
the  failure  to  record  the  mortgage  is  concerned,  we  do 
not  think  such  failure  affects  the  lien  of  the  mortgage 
relatively  to  a  prior  judgment ;  certainly  not  where  a  fail- 
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ure  to  do  so  does  not  continue  as  much  as  thirty  days 
after  its  execution. 

2.  There  is  no  law  requiring  the  execution  which 
issues  upon  the  foreclosure  of  a  mortgage  on  personalty 
to  be  entered  on  the  general  execution  docket  in  order 
to  preserve  the  lien  of  the  mortgage.  The  recording 
act  of  1889  does  not  apply  to  such  executions. 

Judgment  affirmed. 


Brown  u.  Farmer. 


Several  promissory  notes  maturing  at  different  times  having  been 
given  for  the  purchase  money  of  land,  the  vendor  retaining  title 
and  giving  a  bond  for  titles  to  the  vendee,  after  the  maturity  of 
some  of  the  notes  an  equitable  action  in  the  superior  court  may 
be  maintained  upon  all  of  them,  Irrespective  of  the  question  of 
solvency  or  insolvency  of  the  maker,  with  a  view  to  obtaining  a 
decree  for  the  sale  of  the  land  and  for  holding  up  the  surplus  pro- 
ceeds, above  the  amount  necessary  to  discharge  the  matured  notes, 
to  be  applied  to  the  others  as  they  became  dua  Where  one  of 
the  notes  had  matured  and  judgment  had  been  obtained  on  it  in  a 
justice's  court  before  the  equitable  action  was  brought,  the  amount 
of  that  judgment  may  be  embraced  in  the  decree;  but  the  plaintiff 
should  be  charged  with  the  costs  which  accrued  in  the  justice^s 
court,  inasmuch  as  the  proceeding  in  that  court  was  superfluous 
in  view  oi  the  election  which  the  plaintiff  Anally  made  to  resort 
to  equity. 

In  such  case,  where  the  facts  are  fully  stated  in  the  petition,  and 
the  defendant  meets  it  at  the  trial  term  with  a  general  demurrer, 
not  having  previously  filed  any  plea  or  answer,  the  court  may 
render  a  final  decree  in  passing  judgment  upon  the  demurrer,  in- 
asmuch as  the  demurrer  admits  the  facts  as  alleged.  And  it  is  no 
cause  for  not  signing  up  the  decree  that  at  the  last  moment  the 
defendant  offers  to  plead,  and  does  plead,  that  he  is  not  insolvent 
and  that  the  whole  debt  is  not  due;  the  former  fact  being  imma- 
terial, and  the  latter  being  apparent  upon  the  face  of  the  peti- 
tion and  constituting  the  ground  on  which  the  equitable  remedy 
was  invoked.  But  in  moulding  the  decree,  provision  should  be 
made  for  postponing  a  sale  of  the  premises  in  case  the  defendant 
shall,  at  any  time  before  the  sale,  pay  off  the  amount  then  due, 
together  with  the  costs  with  which  he  is  chargeable  up  to  that 
time.    And  provision  should  also  be  made  for  stopping  the  accrual 
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of  interest  after  the  sale,  in  case  the  defendant  shall  consent  to  the 
immediate  application  of  the  proceeds  of  the  sale  to  the  principal 
and  interest  then  accrued  upon  the  unmatured  notes,  all  of  them 
bearing  interest  from  date. 
July  28, 1894. 

Equitable  petition.  Before  Judge  McWhorter.  Tal- 
iaferro superior  court.     August  term,  1893. 

Five  promissory  notes,  dated  January  6,  1891,  each 
for  $85.74,  and  due  respectively  on  the  first  day  of  No- 
vember, 1891,  1892,  1893,  1894  and  1895,  were  given 
for  purchase  money  of  land  (as  therein  recited),  and  the 
first  one  was  reduced  to  judgment  in  justice's  court  on 
December  12,  1891,  upon  which  execution  issued.  On 
February  2,  1893,  the  payee  brought  a  petition  to  the 
superior  court,  attaching  as  exhibits  the  execution  and 
the  four  unpaid  notes,  and  alleging  that  the  maker  was 
hopelessly  insolvent,  and  that  petitioner's  only  means  of 
enforcing  payment  of  said  indebtedness  was  to  sell  the 
land  for  the  purchase  money  under  a  judgment  of  the 
superior  court  so  moulded  as  to  protect  petitioner's  legal 
and  equitable  rights,  "  either  by  a  sale  under  the  judg- 
ment upon  said  note  for  the  principal  sum  of  $85.74  due 
November  1st,  1892,  and  upon  said  judgment  rendered 
by  the  justice  court  of  the  172d  district  G.  M.,  at  the 
December  term  thereof,  1891,  or  under  a  judgment  for 
the  full  amount  of  all  said  notes,  and  said  judgment  with 
stay  of  execution  as  to  or  in  the  notes  not  yet  due,  until 
they  severally  become  due,  directing  and  requiring  the 
sheriff  or  other  levying  officer  levying  upon  and  selling 
said  land  to  hold  enough  of  the  proceeds  of  the  sale 
thereof  as  will  be  sufficient  to  pay  off  and  discharge 
the  said  several  notes  as  they  shall  respectively  become 
due,  and  the  costs  of  this  proceeding,  and  to  pay  to 
plaintiff's  counsel  all  of  said  money  except  costs  of  this 
proceeding ;  plaintiff  hereby  consenting  to  execute  and 
file  a  good  and  sufficient  deed  of  conveyance  in  the 
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office  of  the  clerk  of  the  superior  court  of  said  county, 
to  the  said  maker,  in  and  to  the  land  for  which  said 
notes  were  given  by  her  as  aforesaid,  in  conformity  to 
the  bond  to  convey  to  her,"  etc.  To  this  petition  the 
maker  of  the  notes  demurred  on  the  ground :  "  that  three 
of  the  said  notes  now  sued  on  are  not  due  and  were  not 
due  at  time  of  suit,  but  only  one  note  is  due,  it  being 
less  than  one  hundred  dollars;  and  only  justice  court 
costs  follows  it  on  judgment.  Plaintiff  has  one  fi,  fa. 
on  same ;  cannot  be  sued  on  it  in  superior  court,  because 
it  has  been  reduced  to  judgment  by  a  court  of  compe- 
tent jurisdiction."  This  demurrer  was  overruled ;  and 
the  court  rendered  judgment,  that  the  plaintift'  recover 
of  defendant  $220.29  principal  and  interest  to  date,  the 
same  being  due  at  the  date  of  judgment,  and  the  fur- 
ther sum  of  $257.22,  and  $54.75  interest  thereon,  due 
upon  the  last  three  noted ;  that  plaintiff  have  a  lien  on 
the  land  described  in  the  petition;  that  execution  issue 
for  the  sums  due,  under  which  the  sheriff  should  sell 
the  land  at  public  outcry  to  the  highest  bidder,  after 
legal  advertisement,  at  the  time  and  place  of  public 
sales,  making  deed  to  the  purchaser,  and  holding  any 
surplus  remaining  after  the  payment  of  the  $220.29, 
with  costs  and  expenses,  subject  to  further  order;  and 
that  the  plaintiff'  execute  and  deliver  to  the  clerk  a  con- 
veyance putting  the  legal  and  equitable  title  to  the  land 
in  the  defendant,  before  the  sheriff's  levy.  After  this 
ludgment  was  announced  and  the  court  was  proceeding 
to  sign  it,  defendant's  counsel  tendered  a  plea,  that  "  she 
is  not  due  amount  set  forth  in  said  suit,  and  she  is  not 
insolvent  as  plaintiff  alleges  in  declaration."  This  plea 
was  not  considered  by  the  court. 

Defendant  assigns  error :  (1)  In  overruling  her  demur- 
rer. (2)  In  entering  judgment  for  the  plaintiff  on  each 
and  all  of  the  notes  without  the  intervention  of  a  jury ; 
the  allegation  of  insolvency  being  extrinsic  to  the  notes, 
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and  making  a  question  of  fact  material  for  the  jury  to 
pass  upon  before  the  case  could  be  made  out,  authoriz- 
ing the  recovery  sought. 

J.  W.  HixoN,  for  plaintift'  in  error. 
M.  Z.  Andrews  and  J.  P.  Reid,  contra. 

Lumpkin,  Justice. 

1.  The  vendor  of  land  who  retains  the  title,  giving 
to  the  purchaser  a  bond  for  titles  and  taking  his  prom- 
issory notes  for  the  purchase  money,  maturing  at  differ- 
ent times  in  the  future,  is  entitled  to  enforce  against  the 
land  itself  the  collection  of  the  purchase  money  notes, 
irrespective  of  the  solvency  or  insolvency  of  the  ^aker. 
Hawkins  v.  Dealing  et  al.y  98  Qa.  108, 19  S.  E.  Rep.  717. 
Where  one  only  of  the  notes  has  matured  and  been 
reduced  to  judgment,  the  vendor  could  file  in  the  clerk's 
office  a  deed  conveying  the  land  to  the  vendee,  and  then 
proceed  to  sell  the  land  under  the  judgment.  Out  of 
the  proceeds  of  the  sale,  the  judgment  would  first  be 
satisfied;  and  as  to  the  surplus,  the  claim  of  the  vendor 
for  the  balance  of  his  unpaid  purchase  money  would 
undoubtedly  be  superior  to  the  claims  of  all  other  cred- 
itors of  the  vendee.  Code,  §§8586,  8654.  As  to  any 
of  the  remaining  purchase  money  notes  which  had  not 
matured  at  the  time  of  the  sale,  the  remedy  of  the  ven- 
dor by  such  sale  would  not  be  entirely  adequate  for  his 
protection.  Consequently,  he  would  need  the  aid  of  a 
court  of  competent  jurisdiction,  in  order  to  have  the  sur- 
plus impounded  and  applied  to  the  satisfaction  of  such 
of  the  remaining  notes  as  had  already  matured,  and  to 
the  others  as  they  became  due.  A  vendor  in  the  posi- 
tion indicated  has  no  right  to  collect  his  money  upon 
any  of  the  notes  before  their  maturity;  but  he  may 
maintain  an  equitable  action  in  the  superior  court  for 
the  purpose  of  obtaining  a  decree  for  the  sale  of  the 
land  and  for  holding  up  the  surplus  proceeds  above  the 
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amount  necessary  to  discharge  the  matured  notes,  in  or- 
der that  the  same  maybe  applied  to  the  others  as  they  ma- 
ture. We  see  no  reason  why  the  amount  of  the  judgment 
already  rendered  may  not  be  embraced  in  the  decree 
rendered  in  the  plaintiff's  favor;  but  when  he  thus  elects 
to  resort  to  equity  in  order  to  secure  full  protection  in 
all  his  rights,  the  proceeding  by  which  he  obtained  the 
judgment  on  the  single  note  ought  to  be  treated  as  su- 
perfluous, and  for  that  reason  the  plaintiff  should  be 
charged  with  the  costs  of  that  proceeding.  This  will 
simply  require  him  to  do  full  equity,  a  duty  incumbent 
upon  every  one  seeking  equitable  relief. 

2.  When  a  party  files  an  equitable  petition  of  the  kind 
indicated  in  the  preceding  note;  and  the  defendant,  at 
the  appearance  term,  files  no  plea  nor  answer,  but  at  the 
trial  term  meets  the  plaintiff's  petition  with  a  general 
demurrer  which  is  without  merit,  the  court,  in  passing 
upon  the  demurrer,  may  render  a  final  decree  in  the 
plaintift*'8  favor.  The  demurrer  being  overruled,  and 
the  defendant  presenting  no  other  defence  to  the  action, 
the  facts  charged  in  the  equitable  petition  may  be  taken 
as  confessed,  the  general  demurrer  having  admitted 
these  facts  as  alleged,  and  the  defendant  presenting  no 
denial  in  any  form  as  to  the  truth  of  them.  When, 
under  such  circumstances,  the  court  has  announced  that 
a  decree  will  be  rendered  in  the  plaintift^'s  favor,  stating 
its  terms,  and  the  judge  is  about  to  sign  the  decree,  no 
cause  for  declining  to  do  so  arises  from  the  f^ct  that  the 
defendant  then  offers  to  plead,  and  does  plead,  that  he 
is  not  insolvent  and  that  the  whole  debt  is  not  due.  As 
already  seen,  the  question  of  his  solvency  is  immaterial; 
and  the  fact  that  some  of  the  notes  have  not  yet  become 
due  being  apparent  upon  the  face  of  the  petition,  and 
constituting  the  very  ground  on  which  the  equitable 
remedy  was  based,  this,  certainly,  would  present  no 
reason  for  not  signing  the  decree. 
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The  court,  in  this  case,  rendered  an  absolute  decree 
in  favor  of  the  plaintift*  for  the  full  amount  of  the  bal- 
ance due  him  upon  the  purchase  money  notes,  with 
interest,  without  regard  to  the  fact  that  some  of  the 
notes  were  not  due.  We  think  that  in  moulding  the 
decree  it  should  have  been  provided  that  if,  at  any  time 
before  a  sale  of  the  land,  the  defendant  would  pay  oft' 
the  amount  of  the  debt  then  due,  together  with  all  costs 
chargeable  to  him  up  to  that  time,  the  sale  might  be 
postponed ;  and  inasmuch  as  the  defendant,  after  a  sale, 
would  be  deprived  of  the  use  of  the  land,  and  at  the 
same  time  interest  would  be  accruing  on  the  unpaid 
notes,  all  of  which  bear  interest  from  their  date,  the  de- 
cree ought  further  to  have  provided  that,  in  case  the 
defendant  should  consent  to  the  immediate  application 
of  the  proceeds  of  the  sale  to  the  payment  of  the  prin- 
cipal and  interest  then  accrued  upon  the  plaintift*'s  debt, 
whether  all  of  the  same  had  matured  or  not,  this  might 
be  done,  and  thus  stop  the  further  accrual  of  interest 
upon  the  plaintiff''s  debt,  if  thus  paid  in  full ;  and  if 
not  paid  in  full,  then  upon  so  much  of  it  as  would  be 
satisfied  out  of  the  proceeds  of  the  sale.  Accordingly, 
in  the  judgment  we  have  rendered  in  this  case,  we  have 
given  appropriate  direction  for  the  modification  of  the 
decree  which  the  court  rendered. 

Judgment  affirmed^  with  direction,  - 


Sbymore  v.  Rice. 


1.  Where  the  plaintiflf  founds  his  action  both  upon  fraud  and  breach 
of  warranty  touching  the  quantity  of  land  which  he  bought  from 
the  defendant  and  paid  for,  it  is  proper  to  require  him  to  elect  so 
as  to  confine  him  to  a  recovery  either  for  the  deceit,  or  the  breach 
of  warranty ;  and  when  he  has  elected  to  treat  the  action  as  one 
ex  ddictOy  it  is  not  error  to  order  all  superfluous  allegations  in  the 
declaration  touching  warranty  and  breach  thereof  to  be  stricken. 

2.  The  description  of  the  land  as  to  quantity  set  out  in  the  deed 
from  the  defendant  to  the  plaintiff  being  that  it  contained  170 
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acres  more  or  lees,  evidence  that  by  actual  subsequent  survey  the 
tract  was  found  to  contain  only  119  acres,  together  with  evidence 
that  the  defendant,  in  the  oral  contract  of  sale  or  in  the  n^otiations 
which  resulted  in  that  contract,  represented  it  to  contain  170 
acres,  and  that  the  plaintiff  in  consequence  of  the  representation 
believed  it  did  contain  that  quantity  and  had  no  knowledge  to 
the  contrary  until  after  he  paid  the  whole  of  the  purchase  money, 
was  sufficient  to  carry  the  case  to  the  jury,  and  the  court  erred  in 
granting  a  nonsuit. 
July  23,  1894. 

Complaint  for  damages.  Before  Judge  McWhortbr.. 
Hart  superior  court.     September  term,  1893. 

McCuRRY  &  Profpitt,  for  plaintift*. 
Joseph  N.  Worley,  by  brief,  for  defendant. 

Lumpkin,  Justice. 

It  appears  from  the  record  that  Seymore  bought  a 
tract  of  land  from  Rice,  paid  for  it,  and  took  from  Rice 
a  warranty  deed.  Afterwards,  Seymore  brought  an  ac- 
tion against  Rice  to  recover  a  portion  of  the  price  paid 
for  the  land,  because  of  an  alleged  deficiency  in  the 
quantity  of  it.  The  first  trial  of  the  case  resulted  in  a 
verdict  for  the  plaintift';  the  trial  judge  granted  a  new 
trial,  and  his  judgment  was  aflBlrmed  by  this  court.  89 
Qa.  372. 

1.  As  originally  filed,  the  declaration  was  based  both 
on  the  alleged  fraud  and  deceit  of  Rice  in  making 
representations  to  Seymore  as  to  the  quantity  of  the 
land,  and  also  upon  the  breach  of  warranty  expressed 
in  the  deed.  At  the  last  trial,  the  court  required  the 
plaintiff  to  elect  between  these  two  remedies,  so  as  to 
confine  him  to  a  recovery  either  for  the  deceit  or  the 
breach  of  warranty.  Tinder  this  ruling,  the  plaintift* 
elected  to  treat  the  action  as  one  ex  delicto  and  to  pro- 
ceed for  the  fraud  and  deceit.  Thereupon,  the  court 
ordered  all  the  allegations  in  the  declaration  touching 
the  warranty  and  a  breach  thereof  to  be  stricken  as  su- 
perfluous.     The  bill  of  exceptions  assigns  error,  both 
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upon  requiring  the  plaintift'  to  make  the  election,  and 
upon  striking  from  the  declaration  the  allegations  men- 
tioned. The  court  was  right  in  both  rulings.  A  plain- 
tift* may  join  in  the  same  action  all  claims  against  the 
defendant  arising  ex  contractu;  and  all  claims  arising  ex 
delicto  may  in  like  manner  be  joined;  but  he  cannot  join 
in  the  same  action  two  distinct  claims,  one  sounding  in 
contract  for  the  breach  thereof,  and  the  other  in  tort. 
Code,  §3261.  It  often  happens  that  a  party  may  sue 
either  for  a  tort  or  for  the  breach  of  a  contract,  but  in 
such  cases  he  must  elect  on  which  he  will  proceed. 
Code,  §3063.  It  is  therefore  plain  that  the  court  waa 
right  in  requiring  the  plaintift' to  make  his  election;  and 
this  being  so,  it  follows  beyond  doubt  that  the  declara- 
tion ought  to  have  been  cleared  of  all  unnecessary  and 
irrelevant  allegations. 

2.  The  deed  from  Rice  to  Seymore  described  the  land 
as  containing  170  acres,  more  or  less.  The  evidence 
clearly  showed  that,  by  actual  survey  made  subsequently 
to  the  execution  of  the  deed,  the  tract  really  contained 
only  119  acres,  showing  a  deficiency  of  51  acres,  which 
amounted  to  exactly  30  per  cent,  of  the  quantity  speci- 
fied in  the  deed.  There  was  other  evidence  tending  ta 
show  that  in  the  oral  contract  of  sale,  or  in  the  negotia- 
tions which  led  up  thereto,  Rice  positively  represented 
the  land  to  contain  170  acres;  that  the  plaintift'  believed 
this  representation,  and  on  the  faith  of  it  paid  the  whole 
of  the  purchase  money  some  time  before  discovering 
that  the  deficiency  existed.  Taken  all  together,  there 
was  enough  evidence  to  carry  the  case  to  the  jury,  and 
the  court  should  not  have  granted  a  nonsuit.  The  de- 
ficiency of  51  acres  in  a  tract  of  this  size  was  quite  con- 
siderable, and  it  was  the  province  of  the  jury,  and  not 
of  the  court,  to  say  whether  or  not  Rice  was  guilty  of 
actual  and  willful  deceit  in  making  the  sale. 

Judgment  reversed. 
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Rives  et  aL,  executors,  v.  Lamar,  administrator. 

1.  Where  the  caveator  or  respondent  in  a  proceeding  for  partition  in- 
troduces an  affirmative  pleading  praying  for  equitable  relief  as 
against  the  petitioners  for  partition  and  touching  the  premises  de- 
scribed in  the  original  petition,  no  question  as  to  the  regularity  or 
sufficiency  of  the  new  pleading  can  be  raised  by  motion  for  a  new 
trial.  Such  questions  are  properly  made  by  objection,  demurrer 
or  motion  before  trial,  and  rulings  of  the  court  thereon  should 
come  to  this  court  by  direct  exception  to  thesame,  and  not  by 
exception  to  the  refusal  of  a  new  trial. 

2.  Though  the  application  by  the  executors  for  partition  was  founded 
on  the  will  of  the  testator,  and  was  made  to  execute  one  of  the 
provisions  of  the  will,  yet  as  there  was  no  controversy  touching 
the  right  of  the  executors  to  have  partition  if  their  testator  had 
title  to  the  land  in  question  at  the  time  of  his  death,  and  as  the 
whole  dispute  at  the  trial  was  upon  the  question  of  an  allied 
previous  gift  by  him  to  his  son  and  the  extent  of  that  gift,  there 
was  no  error  in  excluding  the  will  from  the  jury  when  offered  in 
evidence  by  the  executors. 

3.  The  official  appraisement  of  the  testator's  estate  is  not  admissible 
to  illustrate  the  question  as  to  whether  he  had,  many  years  before 
his  death,  made  a  parol  gift  of  land  to  one  of  his  children. 

4.  Upon  a  trial  involving  the  question  of  a  parol  gift  of  land,  evi- 
dence of  declarations  of  the  donor  tending  to  show  a  motive  for 
the  gift  are  admissible  in  evidence  for  the  donee,  althougli  they 
would  be  inadmissible  if  offered  for  the  purpose  of  engrafting  a 
trust  upon  a  deed  previously  made  by  which  the  premises  were 
conveyed  to  the  donor. 

•6.  Mere  declarations  by  a  donee  adverse  to  his  title,  the  same  not 
having  been  acted  upon  to  the  injury  of  the  donor,  will  not  estop 
the  former  from  proving  and  insisting  upon  the  gift  if  any  was 
made. 

^.  There  being  evidence  tending  to  show  a  disclaimer  by  the  son 
after  the  expiration  of  seven  years  from  the  commencement  of 
his  possession,  and  this  evidence  of  disclaimer  being  confined  to  a 
part  of  the  premises  only,  and  having  relation  more  to  the  true 
boundary  of  the  parcel  embraced  by  the  alleged  gift  than  to  the 
making  of  the  gift  itself,  the  evidence  was  available  for  the  pur- 
pose of  identifying  the  land  given,  and  distinguishing  it  from  the 
land  not  given,  and  for  this  purpose  might  be  as  effectual  as  if  the 
alleged  disclaimer  had  been  made  before  the  seven  years  expired; 
hence,  whether  the  doctrine  of  the  instruction  be  correct  or  not 
in  the  abstract,  it  was,  under  the  facts  of  the  actual  case,  error  to 
charge  the  jury  that  if  the  son  held  exclusively  for  seven  years  in 
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the  lifetime  of  the  father,  without  payment  of  rent,  the  jury 
should  find  for  the  son's  administrator,  unless  the  evidence  shows 
further  that  within  that  seven  years  the  son  disclaimed  title  or 
acknowledged  a  dominion  claimed  by  his  father. 
7.  In  order  to  enforce  specifically  a  pkrol  gift  of  land  upon  the  ground 
that  the  donee  has  made  valuable  improvements  on  the  iaith  of 
the  gift,  the  allegata  and  the  probata  must  correspond.  Conse- 
quently, where  the  gift  alleged  was  of  a  definite  part  of  a  tract  of 
land,  proof  that  the  whole  tract  was  given  will  not  warrant  a  de- 
cree for  specific  performance. 

July  23, 1894. 

Application  for  partition.  Before  Judge  Hunt.  Han- 
cock superior  court.     August  terra,  1893. 

J.  T.  Jordan,  T.  M.  Hunt  and  Hines  &  Feldbr,  for 
plaintiffs.     Reese  &  Little,  for  defendant. 

81MMONS,  Justice. 

The  executors  of  George  8.  Rives  filed  their  petition 
for  partition  against  D.  L.  Rives,  in  which  they  alleged 
that  by  his  last  will,  duly  probated,  George  S.  Rives  left 
a  half-interest  in  a  tract  of  land  in  Hancock  county 
known  as  the  Evans  tract  and  containing  1,700  acres, 
to  D.  L.  Rives ;  that  they  had  assented  to  the  legacy, 
and  the  other  half-interest  still  remained  in  them ;  that 
they  had  given  notice  to  D.  L.  Rives,  and  prayed  the 
appointment  of  partitioners  to  make  partition  of  said 
land.  D.  L.  Rives  filed  his  answer  and  alleged  therein 
that  the  matters  set  forth  in  the  petition  were  untrue ; 
that  partitioners  should  not  be  appointed,  because  when 
George  S.  Rives,  his  father,  died,  there  was  no  common 
ownership  of  the  land  between  him  and  the  defendant, 
nor  was  there  such  ownership  between  them  at  any 
time  prior  or  subsequent  to  the  death  of  George  8.;  that 
the  defendant  was  the  absolute  and  exclusive  owner  of 
the  land,  and  held  and  occupied  it  adversely  to  said 
George  8.  and  all  other  persons ;  that  in  1866  he  went 
into  possession  of  the  whole  of  said  land,  under  a  parol 
gift  from  his  father,  and  held  possession  and  kept  it  for 
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more  than  seven  years  next  before  the  death  of  George 
8.;  that  he  had  been  in  possession  from  -that  time  until 
the  present,  during  which  possession  he  had  made  val- 
uable improvemjents,  etc.  •  Pending  the  suit  D.  L.  Rives 
died,  and  Lamar  was  appointed  his  administrator  and 
made  a  party.  By  amendment  he  alleged  that  George 
S.  Rives  made  a  parol  gift  to  D.  L.  Rives  of  the  land 
sought  to  be  partitioned,  or  so  much  thereof  as  lay  south 
of  Island  creek,  containing  1,200  acres,  more  or  less^ 
and  that  D.  L.  went  into  possession  of  the  last  described 
land  and  made  valuable  improvements,  etc.  He  prayed 
that  the  executors  be  required  to  specifically  perform 
said  agreement,  and  be  required  to  make  respondent 
good  and  satisfactory  titles  to  said  described  premises. 
The  jury  found  for  the  defendant,  and  the  plaintift's  made 
a  motion  for  a  new  trial,  which  was  overruled,  and  they 
excepted. 

1.  It  was  complained  in  the  motion  for  a  new  trial 
that  the  court  erred  in  overruling  a  demurrer  to  the 
amendment  made  by  Lamar.  This  court  has  held  so 
often  that  the  overruling  of  a  demurrer  is  no  ground  for 
a  new  trial,  that  it  surprises  us  when  counsel  persist  in 
treating  it  as  such.  If  anything  can  be  regarded  as 
settled  by  repeated  rulings  of  an  appellate  court,  it  seems 
to  us  that  this  point  ought  to  be  considered  as  settled. 
These  rulings  apply  as  well  to  a  demurrer  to  a  cross- 
petition  seeking  affirmative  relief  as  they  do  to  a  de- 
murrer to  an  original  petition. 

2.  The  executors  having  filed  an  equitable  petition 
against  the  defendant,  and  he  having  made  no  objection 
to  the  form  of  the  proceeding  and  not  controverting  the 
right  of  the  executors  to  have  partition  in  the  land  if 
the  testator  had  title  thereto,  and  the  whole  dispute  at 
the  trial  being  upon  the  question  of  an  alleged  previous 
gift  by  the  testator  to  his  son  and  the  extent  of  the  gift, 
there  was  no  error  in  excluding  the  will  from  the  jury 
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when  offered  in  evidence  by  the  executors.  The  will 
could  not  possibly  illustrate  any  of  the  issues  made  by 
the  pleadings.  It  would  not  have  shown  title  in  the 
testator.  It  will  throw  no  light  upon  the  extent  of  the 
gift  which  was  alleged  to  have  been  made  twenty  years 
before  the  death  of  the  testator.  Testimony  which  sheds 
no  light  upon  any  of  the  issues  made  by  the  pleadings 
should  be  excluded. 

8.  The  plaintiffs  offered  in  evidence  the  official  ap- 
praisement made  of  the  testator's  estate.  We  do  not 
see  how  this  appraisement,  made  many  years  after  the 
alleged  gift,  could  illustrate  the  question  as  to  whether 
he  had  made  such  a  gift  or  not.  There  was  no  error  in 
excluding  it. 

4.  A  witness  was  permitted  to  testify,  over  the  objec- 
tion of  the  plaintiffs,  that  she  heard  George  S.  Rives  say 
that  "  the  land  was  David's  and  Nancy's.  He  said  he 
bought  the  land  with  David's  and  Nancy's  money  that 
they  got  from  their  grandparents ;  that  he  invested  it 
for  them  in  the  Evans  place.  .  .  It  was  soon  after 
^e  bought  the  land."  We  think  this  was  admissible  as 
tending  to  show  a  motive  for  the  gift.  Although  he 
took  the  title  to  the  land  in  his  own  name,  the  fact  that 
the  money  he  paid  for  it  came  from  the  source  men- 
tioned by  him  may  have  been  an  inducement  to  him  to 
give  a  portion  of  it  to  one  of  the  children.  Of  course, 
if  the  purpose  of  its  introduction  was  to  engraft  a  parol 
trust  on  the  deed  which  he  had  taken  in  his  own  name, 
it  would  not  have  been  admissible ;  but  it  was  not  ad- 
mitted for  that  puiTpose. 

5.  After  the  amendment  above  referred  to  was  made 
by  the  administrator  of  D.  L.  Rives,  title  in  the  intes- 
tate was  claimed  only  in  that  part  of  the  Evans  place 
which  lay  south  of  Island  creek.  The  plaintiffs  intro- 
duced in  evidence  a  son  of  D.  L.,  who  testified  that  his 
father  pointed    out  to  him   an  old  hedge-row  as  the 
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bonndary  of  his  land,  and  that  his  father  said  that  he 
did  not  claim  any  of  the  land  north  of  that,  or  between 
that  and  Island  creek.  A  considerable  portion  of  the 
land  claimed  lay  between  the  old  hedge-row  and  Island 
creek.  The  plaintifts  requested  the  court  to  charge  that 
if  D.  L.  Rives  pointed  out  the  old  hedge-row  as  his  line 
and  disclaimed  title  to  the  land  north  of  that,  such  dis- 
claimer would  amount  to  an  estoppel,  and  his  adminis- 
trator could  not  recover  the  land  lying  between  the 
hedge-row  and  the  creek.  The  court  refused  to  give 
this  in  charge,  and  was  right  in  so  doing.  If  the  original 
gift  embraced  all  the  land  to  Island  creek  and  the  donee 
had  been  in  possession  a  sufficient  length  of  time  to 
ripen  into  a  title  under  the  gift,  his  declarations  made 
to  his  son  would  not  estop  him  from  insisting  on  the 
amount  of  land  embraced  in  the  gift,  it  not  appearing 
that  the  donor  was  present  or  ever  heard  of  the  decla- 
rations, or  acted  upon  them  in  any  way  to  his  injury* 
"Nobody  ought  to  be  estopped  from  averring  the  truth 
or  asserting  a  just  demand,  unless  by  his  acts  or  words, 
or  neglect,  his  now  averring  the  truth  or  asserting  the 
demand  would  work  some  wrong  to  some  other  person 
who  has  been  induced  to  do  something  or  to  abstain 
from  doing  something  by  reason  of  what  he  had  said  or 
done  or  omitted  to  say  or  do."  2  Herman  on  Estop- 
pel, §760. 

6.  The  court  charged  the  jury,  in  substance,  that  if 
D.  L.  Rives  held  the  land  exclusively  for  seven  years 
in  the  lifetime  of  his  father,  without  payment  of  rent, 
they  should  find  for  his  administrator,  unless  the  evi* 
dence  showed  fiirther  that  within  that  seven  years  he 
disclaimed  title  or  acknowledged  a  dominion  claimed  by 
his  father.  Even  if  this  charge  was,  in  the  abstract, 
correct,  we  do  not  think  it  should  have  been  given  under 
the  particular  facts  of  this  case.  It  is  very  evident  from 
a  reading  of  this  record  that  the  true  boundary  of  the 
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land  claimed  to  have  been  given  by  the  father  to  the 
son  was  in  great  doubt.  The  son,  in  his  answer  to  the 
petition,  claimed  the  whole  1,700  acres  embraced  in  the 
Evans  tract.  When  he  died  his  administrator  claimed 
only  1,200  acres,  and  fixed  the  boundary  at  Island  creek. 
The  testimony  of  D.  L.  Rives's  son  to  the  eftect  that 
D.  L.  claimed  only  to  the  hedge-row,  although,  as  we 
have  held,  it  did  not  estop  his  administrator  from  claim- 
ing to  Island  creek,  throws  light  on  the  question  and 
tends  to  shows  that  D.  L.  regarded  the  hedge-row  as 
the  true  boundary.  This  declaration,  if  made  by  D.  L., 
might  be  as  eflectual  against  the  claim  of  his  estate  as 
to  the  boundary,  as  if  it  had  been  made  before  the  seven 
years  had  expired.  A  man  may  think  he  has  title  to  a 
whole  tract  of  land  as  a  gift  from  his  father,  and  may  be 
of  that  opinion  for  more  than  seven  years  after  the  gift, 
but  he  may  become  convinced  after  that  that  his  true 
boundary  does  not  include  the  whole  tract,  and  may  dis- 
claim title  to  land  outside  of  the  true  boundary.  His  dis- 
claimer might  be  viewed  by  the  jury  as  settling  the  true 
boundary,  especially  when  there  is  doubt  as  to  where 
the  true  boundary  is.  We  think,  therefore,  that  the 
judge  should  not  have  ignored  this  testimony  in  his 
charge,  but  should  have  left  it  to  the  jury  to  say  what 
'effect  should  be  given  to  it  as  indicating  where  the 
boundary  was.  In  other  words,  the  court  should  not 
have  eliminated  all  the  conduct  and  declarations  of 
D.  L.  Rives  after  the  first  seven  years  had  expired, 
touching  the  true  boundary  of  the  land.  The  evidence 
of  disclaimer  related,  not  to  the  gift,  but  to  boundary, 
but  the  charge  treats  the  evidence  as  if  it  related  to  the 
gift.  The  danger  was  that  the  jury  would  thus  be  mis- 
led and  fail  to  give  the  disclaimer  any  consideration  at 
all  because  it  ^was  not  made  within  seven  years. 

7.  The  ruling  embodied  in  the  7th  head-note  does  not 
require  further  discussion.  Judgment  reversed. 
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^  ^^\  Bray  et  al.  v.  McGinty  et  al. 

I  94  ^^  Although  mo6t  of  the  phraseology  in  the  premises  of  a  deed  of  gift 

rflTTi  conyeying land,  and  all  of  that  used  in  the  hahendwn^  be- such  as  a 

1 123  838  person  skilled  in  conveyancing  would  rightly  use  to  pass  an  estate 

in  fee  simple,  and  the  same,  if  standing  alone,  would  be  wholly 
inconsistent  with  an  intention  to  convey  a  less  estate  to  the  do- 
nee, yet,  where  the  concluding  words  of  the  premises  were :  "then 
if  the  said  [doneej  should  die,  the  same  to  go  to  his  children": 
the  effect  of  the  deed  as  a  whole,  construing  all  its  language  to- 
gether,  was  to  create  an  estate  in  the  donee  for  his  life  only,  with 
remainder  in  fee  to  his  children.  The  same  construction  is  appli- 
cable to  a  like  deed,  in  which  the  concluding  words  of  the  prem- 
ises were:  "reserving  the  use  myself  during  my  life,  and  if  the 
said  [donee]  should  die,  to  go  to  the  children";  the  d<Tnee,  in 
each  instance  having  living  children  at  the  date  of  the  gift,  and  it 
being  admitted  that  these  children  were  the  persons  referred  to 
hy  the  donor.  As  it  is  evident  that  each  of  the  deeds  was  drawn 
hy  an  unskilled  person,  there  is  no  probabiUty  that  the  compre- 
hensive technicid  language  employed  was  used  in  its  technical 
sense ;  and  although,  if  interpreted  in  that  sense,  the  words  of  the 
deed  would  be  repugnant,  it  is  manifest  that  there  was  no  repug- 
nancy in  the  intention,  the  purpose  being  that  the  donee's  chil- 
dren should  succeed  to  his  estate,  and  not  that  his  heirs  at  law 
should  take  it  by  inheritance.  If  this  was  not  the  intention,  there 
could  be  no  rational  object  in  mentioning  the  children  or  provid- 
ing for  them  to  take  at  all. 

July  23, 1884. 

Complaint  for  land.  Before  Judge  Gober.  Warren 
superior  court.     October  term,  1898. 

Gljbnn  &  Slaton  and  H.  M.  Holdbn,  for  plaintifts.    • 
Jambs  Whitehead,  for  defendants 

Lumpkin,  Justice. 

W.  A.  Bray,  J.  M.  Bray  and  Mrs.  Tuck,  the  children 
of  Richard  L.  Bray,  deceased,  brought  an  action  against 
Myrtle  McGinty  and  her  guardian  for  the  recovery  of  a 
tract  of  land.  At  the  trial,  it  appeared  that  on  the  15th 
day  of  February,  1847,  Lucy  Bray,  in  consideration  of 
natural  love  and  aftection  for  Richard  L.  Bray,  executed 
and  delivered  to  him  a  deed  conveying  to  him,  his  heirs 
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and  assigns,  a  tract  of  land  therein  described  and  certain 
slaves,  the  premises  concluding  with  these  words:  "Re- 
serving the  use  myself  during  my  life,  and  if  the  said 
Bray  should  die,  to  go  to  the  children."  In  the  haben- 
dum clause,  it  was  recited  that  Richard  L.  Bray,  his 
heirs  and  assigns,  were  to  have  and  to  hold  the  prop- 
erty conveyed  "to  his  and  their  own  proper  use,  benefit 
and  behoof,  forever  in  fee  simple."  Afterwards,  on  the 
26th  day  of  January,  1849,  Lucy  Bray,  in  consideration 
of  natural  love  and  affection  for  Richard  L.  Bray,  exe- 
cuted and  delivered  to  him  another  deed  conveying  to 
him,  his  heirs  and  assigns,  the  same  tract  of  land  and 
the  same  slaves,  in  the  premises  of  which  deed  the  fol- 
lowing words  occur:  "Then,  if  the  said  Richard  L. 
Bray  should  die,  the  same  to  go  to  his  children."  The 
habendum  clause  of  this  deed  was,  in  substance,  the  same 
as  that  contained  in  the  first  deed.  The  plaintifts  were 
the  only  children  of  Richard  L.  Bray  at  the  time  either 
of  the  deeds  were  executed,  and  were  his  only  children 
at  the  time  of  his  death.  They  are  "the  children"  re- 
ferred to  in  the  deeds  executed  by  Mrs.  Bray.  The  lat- 
ter, before  making  either  of  the  deeds  in  question,  had 
a  perfect  title  to  the  land,  and  the  plaintiffs  and  the 
defendants  both  claim  under  her.  Richard  L.  Bray  was 
in  possession  of  the  land  described  in  the  deeds  of  Mrs. 
Bray  after  their  date  and  after  her  death.  On  the  1st 
day  of  December,  1852,  he  conveyed  the  land  now  in 
controversy,  it  being  a  part  of  the  land  described  in  the 
deeds  of  Mrs.  Bray,  to  one  Wynn,  under  whom  the  de- 
fendants claim.  The  plaintiffs  offered  legal  evidence  to 
show  that  the  intention  of  Lucy  Bray,  at  the  time  of 
executing  each  of  said  deeds,  was  to  convey  only  a  life- 
estate  in  the  land  to  Richard  L.  Bray,  with  remainder 
to  his  children.  The  court  rejected  this  evidence  on  the 
ground  that  it  tended  to  vary  and  contradict  the  terms 
of  the  deeds,  which,  in  the  opinion  of  the  court,  were 
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plain  and  unambiguous  and  conveyed  a  fee  simple  title 
to  Richard  L.  Bray.  Entertaining  this  view,  a  motion 
to  nonsuit  made  by  the  defendants  was  sustained. 

We  think  the  court  was  right  in  rejecting  the  evi- 
dence above  mentioned,  but  we  difter  with  his  honor  in 
the  construction  placed  by  him  on  the  deeds  of  Mrs. 
Bray.  The  case  turns  upon  a  proper  construction  of  these 
instruments,  and  we  think  there  is  no  real  difficulty  in 
arriving  at  the  intention  of  the  maker  without  the  aid 
of  extrinsic  evidence.  It  cannot  be  denied  that  most  of 
the  phraseology  used  in  both  of  these  deeds  is  just  such 
as  a  person  skilled  in  conveyancing  would  rightly  use 
to  pass  an  estate  in  fee;  and  it  is  also  quite  certain  that 
such  phraseology,  if  it  stood  alone,  would  be  wholly  in- 
consistent with  an  intention  to  convey  a  less  estate  to 
the  donee.  It  is  also  true  that  each  deed  contains  lan- 
guage clearly  indicating  a  contrary  intention,  and  this 
intention,  we  think,  manifestly  was  that  the  donee  should 
take  a  life-estate  only,  and  that  after  his  death  his  chil- 
dren should  have  the  land  as  purchasers,  and  not  as 
heirs  at  law  taking  by  inheritance.  If  this  was  not  the 
intention  of  Mrs.  Bray,  there  could  have  been  no  rational 
object  at  all  in  mentioning  the  children  or  providing  for 
them  to  take  at  all.  If  no  reference  had  been  made  to 
them  in  the  deeds,  there  would  undoubtedly  have  been 
an  estate  in  fee  in  Richard  L.  Bray,  to  which  his  chil- 
dren would  have  succeeded  as  his  heirs  at  law,  and  it 
was  totally  unnecessary  to  mention  them  in  the  deeds 
in  order  to  give  them  an  estate  by  inheritance.  It  is  evi- 
dent that  both  deeds  were  drawn  by  an  unskillful  per- 
son ;  and  in  view  of  all  the  language  contained  in  them, 
it  is  not  at  all  probable  that  the  comprehensive  words 
creating  an  estate  in  fee  were  used  in  their  usual  and 
technical  sense.  So  interpreted,  there  would  in  each  deed 
be  a  repugnancy.  It  is  manifest,,  however,  that  there  was 
no  repugnancy  in  the  donor's  intention,  and  the  mere 
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repugnancy  in  the  words  is  of  no  real  consequence. 
Section  2697  of  the  code  declares :  "  K  two  clauses  in 
a  deed  be  utterly  inconsistent,  the  former  must  prevail ; 
but  the  intention  of  the  parties,  from  the  whole  instru- 
ment, should,  if  possible,  be  ascertained  and  carried  into 
effect."  In  Maxwell  v.  Hoppie  et  aLy  70  Ga.  161,  Justice 
Hall  said :  "  So  hard  does  the  law  strive  to  carry  out 
the  lawful  intention  of  parties  to  contracts,  that  it  will 
never  resort  to  the  doctrine  of  repugnant  clauses  in  a 
deed  and  declare  the  latter  void,  except  in  cases  of  ab- 
solute necessity."  According  to  the  principle  laid  down 
in  the  concurring*  opinion  of  Chief  Justice  Bleckley  in 
West  et  al.  v.  Randle^  79  Ga.  28,  if  a  deed  can  be  read 
and  applied  to  its  subject-matter  without  necessarily 
giving  inconsistent  or  irreconcilable  meanings  to  dif- 
ferent portions  of  it,  it  ought  to  be  done.  On  page  86, 
the  Chief  Justice  remarks:  "With  regard  to  ambigui- 
ties, the  rule  is,  as  I  understand  it,  that  an  ambiguity  is 
merely  apparent  unless  it  persists — unless  it  holds  out 
until  you  have  exhausted  the  whole  context  and  resorted 
in  vain  to  all  the  provisions  of  the  instrument.  If  it 
persists  and  you  cannot  resolve  it  by  the  terms  of  the 
instrument,  then  it  is  a  real  ambiguity,  and  you  are  at 
liberty  to  resort  to  extrinsic  evidence."  It  follows  from 
the  doctrine  here  announced  that  a  mere  repugnancy  in 
words  will  not  authorize  a  court  to  hold  that  there  is  a 
real  repugnancy  in  a  deed,  and  consequently  to  annul 
the  latter  of  two  inconsistent  clauses,  when  the  actual 
intention  of  the  maker,  viewing  the  instrument  as  a 
whole,  can  be  arrived  at  without  serious  difficulty.  We 
feel  quite  sure  we  have  ascertained  and  correctly  stated 
the  intention  of  Mrs.  Bray  in  each  and  in  both  of  the 
deeds  above  referred  to ;  and  if  we  have  done  this,  the 
conclusion  is  inevitable  that  the  court  erred  in  granting 
a  nonsuit.  The  plaintiffs,  under  the  evidence,  made  out 
a  prima  facie  case  and  were  entitled  to  a  verdict.     We 
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do  not,  of  course,  know  what  the  defendants  may  be 
able  to  allege  or  prove  as  a  defence  against  this  action. 
We  simply  rule  now  that  the  plaintifts  have  shown  a 
sufficient  title  to  put  upon  the  defendants  the  burden 
of  proving  that  they  have  a  better  one,  or  showing  in 
some  way  that  the  plaintiffs  are  not  entitled  to  recover. 

Judgment  reversed. 


94    1961 

^®  ^*'  Petrib  v.  Steedly  et  al. 

No  action  lies  in  favor  of  the  surviving  partner^ against  the  represen- 
tative of  the  deceased  partner  to  recover  back  the  whole  premium 
paid  by  the  plaintiff  to  the  intestate  of  the  defendant  for  being 
taken  into  a  partnership  with  the  latter  in  his  professional  busi- 
ness as  a  physician,  the  partnership  term  agreed  upon  being  two 
years,  and  dissolution  by  death  having  taken  place  within  a  few 
days  after  the  expiration  of  three  months,  the  contract  of  part- 
nership being  silent  touching  death  or  dissolution  thereby,  and 
touching  a  return  of  the  money  paid  as  premium  or  any  part 
thereof.  The  petition  in  the  present  case  makes  no  offer  to  ap- 
portion the  premium  or  application  to  have  it  apportioned,  nor 
does  it  allege  that  it  is  apportionable;  and  no  facts  are  set  forth 
upon  which  any  apportionment  could  be  made. 

July  28,  1894. 

Action  on  contract.  Before  Judge  Hutchins.  Clarke 
superior  court.     April  term,  1893. 

Thomas  &  Strickland,  by  Harrison  &  Pebples,  for 
plaintift*.     Erwin  &  Cobb,  for  defendants. 

Simmons,  Justice. 

It  appears  from  the  declaration  that  Dr.  Steedly,  a 
physician  residing  in  Athens,  Qa.,  entered  into  a  partner- 
ship with  Dr.  Petrie,  a  non-resident  physician,  on  the 
8th  of  December,  1891,  for  a  term  of  two  years.  The 
contract  of  partnership  recited  that  Dr.  Steedly,  being 
established  in  Clarke  county  in  the  practice  of  medicine 
and  desiring  to  enter  the  practice  of  surgery  to  a  greater 
degree  than  foriiierly,  believed  it  best  to  take  a  partner ; 


Digiti 


zed  by  Google 


Reporte.]  Petrib  v.  Steedly.  197 

that  Dr.  Petrie,  after  looking  over  the  field  and  work, 
was  favorably  disposed  and  inclined  to  come  and  had 
come,  and  that  they  agreed  as  follows :  Dr.  Steedly  to 
associate  Dr.  Petrie  with  him  as  an  equal  partner,  the 
partnership  to  include  everything  in  the  way  of  private 
practice,  sanitarium,  hospital,  training  school  or  other- 
wise as  they  might  see  proper  to  enlarge  their  profes- 
sional work,  and  that  Dr.  Petrie  was  to  pay  Dr.  Steedly 
$1,000  in  cash,  and  at  the  end  of  the  first  year  $500  ad- 
ditional, if  they  had  collected  out  of  the  partnership 
business  as  much  as  $6,000,  or  had  its  equivalent  in  ac- 
counts, etc.  The  partnership,  as  above  stated,  was  to 
last  two  years.  Dr.  Petrie  paid  the  $1,000  in  cash  upon 
entering  into  the  partnership.  A  little  more  than  three 
months  thereafter.  Dr.  Steedly  died ;  and  after  the  time 
arrived  in  which  suit  could  be  brought  against  his  ad- 
ministratrix. Dr.  Petrie  brought  this  action  against  her, 
to  recover  the  $1,000  paid  to  the  intestate,  it  being 
alleged  that  the  consideration  of  the  contract  had  failed 
and  without  fault  of  the  petitioner,  by  reason  of  the 
partnership  having  been  terminated  by  the  death  of  Dr. 
Steedly ;  that  the  eftect  of  his  death  was  to  release  each 
from  his  obligations  and  entitle  the  petitioner  to  be 
placed  in  the  position  he  was  in  when  the  partnership 
-was  entered  into. 

The  defendant  demurred  to  the  declaration,  upon  the 
ground  that  it  was  not  sufficient  in  law,  and  set  forth 
no  cause  of  action  against  the  defendant.  The  demur- 
rer was  sustained,  and  the  plaintift*  excepted. 

The  court  did  not  err  in  the  ruling  complained  of. 
The  general  rule  of  law  is,  that  where  a  contract  has 
been  in  part  performed,  no  part  of  the  money  paid  un- 
der the  contract  can  be  recovered  back.  The  contract 
declared  upon  being  one  of  a  personal  nature,  the  death 
of  one  of  the  parties  put  an  end  to  it ;  further  perform- 
ance was  prevented  by  the  act  of  Gh)d.     There  was  no 
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breach  of  contract  upon  which  an  action  would  lie 
against  the  administratrix.  The  contract  was  for  per- 
sonal services  on  the  part  of  both,  and  both  parties 
knew  when  they  entered  into  the  contract  that  perform- 
ance might  be  prevented  at  any  time  during  the  two 
years  by  the  death  of  one  of  them.  They  could  have 
provided  in  the  contract  for  the  return  of  the  money  or 
a  part  of  it  in  such  a  contingency,  but  having  failed  to 
do  so,  it  would  be  doing  violence  to  the  terms  of  the 
contract  if  as  a  presumption  of  law  or  fact  such  a  con- 
dition should  be  added.  Nothing  is  said  in  the  con- 
tract as  to  apportionment  of  the  amount  paid,  in  case  of 
death,  nor  is  there  any  allegation  in  the  declaration  that 
the  contract  is  apportionable,.  and  no  facts  are  set  forth 
upon  which  any  apportionment  could  be  made.  We 
think  it  is  clear  that  if  the  plaintift'  was  entitled  to  re- 
cover anything  at  all,  he  was  not  entitled  to  maintain 
an  action  for  the  whole  of  the  money  paid.  It  is  diffi- 
cult to  see  how  an  apportionment  could  be  made  by  the 
jury,  even  if  the  plaintift*  had  asked  for  an  apportion- 
ment. The  plaintiff",  who  was  a  non-resident  of  Athens 
and  probably  a  stranger  to  the  people  of  that  place,  was, 
by  reason  of  his  partnership  with  the  defendant's  intes- 
tate, who  had  an  established  practice  among  them, 
introduced  to  them  as  a  competent  physician ;  for  three 
months  he  was  associated  in  his  partner's  practice,  and 
upon  the  death  of  the  latter  may  have  succeeded  in  re- 
taining a  considerable  portion  of  the  patronage  which 
had  been  extended  to  his  partner,  and  the  advantages 
thus  derived  from  the  contract  may  have  compensated 
him  fully  for  the  amount  paid  by  him.  It  will  be  seen, 
therefore,  how  difficult  it  would  be  to  arrive  at  an  equi- 
table apportionment  of  the  amount  paid,  if  the  plaintiff 
had  offered  to  make  an  apportionment.  Counsel  for  the 
plaintiff"  in  error  relied  upon  the  case  of  Hirst  v.  Tolson, 
13  Jur.  696,  cited  in  note  to-  31  Am.  Dec.  521,  in  which 
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the  court  decreed  the  return  of  a  proportionate  part  of 
the  premium  of  clerkship  paid  by  an  articled  clerk, 
where  the  solicitor  to  whom  he  was  articled  died  shortly 
after  the  expiration  of  the  second  year  of  the  article. 
In  that  case,  however,  the  court  of  equity  was  exercis- 
ing its  authority  over  one  of  its  own  officers,  as  was 
pointed  out  in  the  case  of  Whyncup  v.  Hughes,  L.  R., 
€  Com.  Pleas,  78,  in  which  the  case  of  Hirst  v.  Tolson 
is  doubted.  For  a  full  discussion  of  the  principle  an- 
nounced in  this  decision,  see  the  opinion  of  the  court 
in  Whyncup  v,  Hughes,  supra.        Judgment  affirmed. 


Qriffeth  et  al,  v.  Moss  &  Company. 

Where  a  promissory  note,  signed  by  a  principal  and  suretiee,  was 
farther  secured  by  a  mortgage  on  personal  property  executed  by 
the  principal,  and  the  creditor,  after  foreclosing  the  mortgage,  or- 
dered the  sheriff  who  was  about  to  levy  on  a  portion  of  the  mort- 
gf^ed  property  then  within  his  reach  not  to  do  so,  and  thereafter 
this  property  was  removed  by  the  mortgagor  so  that  the  sheriff 
could  not  again  find  it,  and  the  mortgage^ /a.  was  thus  rendered 
unproductive  to  the  extent  of  the  value  of  the  property  so  re- 
moved, the  sureties  were  discharged  pro  tanto  from  their  liability 
on  the  note.  The  creditor  was  not  merely  inert  or  passive,  but 
interfered  actively^  in  preventing  seizure  of  the  mortgaged  prop- 
erty and  bringing  it  to  sale. 

July  28,  18M. 

Complaint  on  note.  Before  Judge  Stark.  City  court 
of  Jackson  county.     June  term,  1893. 

W.  I.  Pike,  for  plaintilts  in  error. 

Erwin,  Cobb  &  Woollby  and  R.  8.  Howard,  contra. 

Lumpkin,  Justice. 

Moss  &  Company  brought  an  action  against  Martin 
as  principal,  and  Grilteth  and  others  as  sureties,  upon 
a  promissory  note,  which  was  further  secured  by  a  mort- 
gage on  personalty  executed  by  the  principal.  The 
sureties,  among  other  things,  pleaded  that  the  payees, 
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after  foreclosing  the  mortgage,  had  ordered  the  sheriff, 
who  was  about  to  levy  on  a  portion  of  the  mortgaged 
property  then  within  his  reach,  not  to  do  so ;  that  there- 
after this  property  was  removed  by  the  mortgagor,  so 
that  the  sheriff  could  not  again  find  it;  that  the  mortgage 
Ji.fa.  was  thus  rendered  inoperative  to  the  extent  of  the 
property  so  removed ;  and  that  by  this  act  on  the  part 
of  the  creditors,  the  risk  of  the  sureties  was  increased, 
and  they  were  consequently  discharged  from  all  liability 
on  the  note.  This  plea  was  sustained  by  sufficient  evi- 
dence. The  case  was  tried  by  the  judge  without  the 
intervention  of  a  jury,  who  rendered  a  judgment  in 
favor  of  the  plaintiffs  without  making  any  deduction  on 
account  of  the  removal  of  the  mortgaged  property,  as 
above  stated.  The  sureties  moved  for  a  new  trial  on 
the  general  grounds  that  the  judgment  was  contrary  to 
law  and  the  evidence,  and  their  motion  was  overruled. 

We  think  a  new  trial  should  have  been  granted.  The 
act  of  Moss  &  Company  was  certainly  one  which  in- 
creased the  risk,  of  the  sureties  and  exposed  them  to 
greater  liability ;  and  therefore,  under  section  2164  of 
the  code,  they  were  at  least  discharged  to  the  extent  of 
the  value  of  the  property  which  the  sheriff*  failed  to 
seize  and  sell.  The  conduct  of  the  creditors  amounted 
to  something  more  than  a  mere  failure  to  sue  as  soon  as 
the  law  allowed,  and  was  not  simply  negligence  in  prose- 
cuting with  vigor  their  legal  remedies;  for  it  distinctly 
appears  that  they  interfered  actively  in  preventing  a 
•seizure  and  sale  of  the  mortgaged  property,  the  proceeds 
of  which  would  have  reduced  the  amount  for  which  the 
sureties  would  be  ultimately  liable.  The  true  doctrine 
seems  to  be  "  that  if,  when  the  execution  is  issued,  it 
becomes  a  valid  lien  on  property  of  the  principal  with- 
out any  levy  being  made,  and  such  lien  is  lost  in 
consequence  of  the  return  of  the  execution  without  a 
levy  by  procurement  of  the  creditor,  and  the  surety  ia 


Digiti 


zed  by  Google 


Reports.]  March  Term,  1894.  201 

thereby  injured,  he  \&  diBcharged  pro  tantoJ^  2  Brandt  on 
Sur.  &  Guar.  §438,  and  cases  cited.  This  statement  of 
the  law  is  in  accord  with  justice  and  common  sense,  and 
is,  we  think,  within  the  spirit,  if  not  the  very  letter,  of 
the  section  of  our  code  above  cited. 

The  finding  of  the  judge,  under  the  evidence  sub- 
mitted, was  therefore  wrong,  and  a  new  trial  is  ordered. 

Judgment  reversed. 


Mayor  &  Council  of  Macon  v.  Macon  Construction  Co.    -grm 

dlOO    71 

109      721 

The  municipal  government  of  the  city  of  Macon  has  no  authority  of  lo®  w| 
law  to  levy  and  collect  from  a  business  corporation,  having  an 
office  and  doing  business  in  the  city,  a  tax  upon  the  capital  stock, 
as  such,  of  the  corporation  itself.  The  authority  given  to  the 
mayor  and  council  by  the  act  of  December  11th,  1871,  "  to  levy  and 
collect  a  tax  upon  all  property,  real  and  personal,  within  the  limits 
of  the  city ;  upon  banking,  insurance  and  other  capital  employed 
therein,"  etc.,  authorizes  the  taxation  by  the  city  of  all  property 
a  corporation  may  actually  own  and  of  all  capital  it  may  actually 
employ,  within  the  limits  of  the  city ;  but  this  power  does  not  ex- 
tend to  the  taxation  of  the  capital  stock  of  the  corporation  as  a  part 
of  its  property  or  assets,  the  stock  being,  so  far  as  the  corporation 
is  concerned,  a  liability. 
July  ao,  1894. 

Equitable  petition.  Before  Judge  Griggs.  Bibl> 
superior  court.     November  term,  1893. 

Dbssau  &  Hodges,  W.  M.  Wimberly  and  C.  L.  Bart-^ 
LETT,  for  plaintift*  in  error. 

GusTiN,  GuERRY  &  Hall,  coiitra. 

Lumpkin,  Justice. 

The  only  question  in  this  case  is  whether  or  not,  under 
that  provision  of  the  charter  of  Macon  authorizing  the 
mayor  and  council  "  to  levy  and  collect  a  tax  upon  all 
property,  real  and  personal,  within  the  limits  of  the  city; 
upon  banking,  insurance  aud  other  capital  employed 
therein,"  the  municipal  government  has  a  legal  right  ta 
levy  and  collect  from  a  business  corporation,  having  an 
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office  and  doing  business  in  the  city,  a  tax  upon  its  cap- 
ital stock,  as  such. 

There  can  be  no  doubt  that,  under  the  act  of  Decem- 
ber 11,  1871,  from  which  the  above  quotation  is  taken, 
the  municipal  government  of  the  city  of  Macon  may 
tax  all  the  property  owned  by  the  Macon  Construction 
Company,  and  all  the  capital  that  company  may  actually 
employ,  within  the  limits  of  the  city ;  but  the  capital 
stock  of  the  company  is  neither  property  owned  by  it, 
nor  capital  which  it  employs.  The  stock  issued  by  a 
-corporation  is  not  property  owned  by  it.  Such  stock  is 
in  no  sense  assets,  but  on  the  contrary,  is  a  liability. 
Stock  in  an  incorporated  company  is  held  and  owned 
by  the  stockholders.  As  to  them,  it  is  property,  and 
may,  or  may  not,  be  subject  to  municipal  taxation  ;  but 
relatively  to  the  corporation  itself,  it  is  not  property  at 
all.  Neither  a  natural  nor  an  artificial  person  can  prop- 
erly be  said  to  own  a  chose  in  action^  or  written  instru- 
ment of  any  sort,  which  merely  evidences  the  fact  that 
lie  or  it  is  liable  to  or  indebted  to  another. 

Judgment  affirmed. 


The  Western  Union  Telegraph  Company  v.  Watson. 

124  m,  "Where  the  plaintiff's  alleged  damages  resulted,  not  from  loss  de- 
pendent  on  the  state  of  his  contract  with  his  customer,  as  that 
contract  actually  existed  at  the  time  of  default  by  the  telegraph 
company,  but  by  reason  of  failure  to  obtain  a  modification  of  that 
contract  according  to  a  proposition  which  the  plaintiff  intended 
to  make  and  which  the  customer  would  have  accepted  if  it  had 
been  made,  neither  of  them  in  fact  knowing  of  the  other's  state 
of  mind  on  the  subject  until  it  was  too  late  to  make  the  modifica- 
tion or  agree  upon  it,  the  damages  were  too  remote  and  uncertain 
to  be  the  basis  of  a  recovery  for  delay  in  delivering  a  telegram  and 
for  exposure  of  its  contents  to  the  customer  before  delivery,  thus 
eausing  the  customer  to  take  action  contrary  to  the  plaintiff's 
probable  interest  which  otherwise  he  would  not  have  taken. 

July  80,  1894. 
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Action  for  damages.  Before  Judge  Hutchins.  Oconee 
superior  court.   July  term,  1893. 

Watson  sued  the  telegraph  company  for  damages,  and 
obtained  a  verdict  for  $180.  Defendant  moved  for  a 
new  trial,  which  was  granted  unless  plaintiff  would  write 
off  all  in  excess  of  f  129.90.     This  was  done. 

Watson  testified:  Am  agent  of  the  Brown  Cotton 
Gin  Company  of  New  London,  Conn.,  and  as  such  sold 
to  C.  L.  Pitner  two  seventy-saw  gins,  feeders  and  con- 
densers, about  the  last  of  July  or  first  of  August,  1892, 
for  $595.  My  commission  on  the  sale  would  have  been 
$238.  I  told  Pitner  the  gins  had  been  shipped,  that  I 
had  a  letter  from  the  company  stating  they  would  be 
shipped  in  a  day  or  two.  On  September  2,  1892, 1  tele- 
graphed them  asking  why  the  gins  had  not  come,  and 
in  reply  received  the  following  telegram  from  them: 
**  Owing  to  press  of  orders,  impossible  to  ship  before 
Monday  next.  Will  that  answer?"  I  went  at  once  to 
see  Pitner  at  his  mill,  and  there  learned  that  he  knew 
what  was  in  the  telegram  and  had  gone  to  Athens  to 
buy  other  gins.  I  went  to  Athens  that  night  to  see  him 
in  regard  to  the  gin,  and  to  make  arrangements  with 
him  to  allow  me  to  put  in  a  new  gin  I  had  on  hand,  to 
be  used  by  him  until  the  gin  I  sold  him  came ;  and  he 
agreed  to  it  provided  he  could  countermand  the  orders  for 
gins  he  had  made  in  Athens  after  he  got  there  that  even- 
ing. Before  going  to  Athens  to  see  Pitner,  I  went  to 
the  depot  and  asked  Gay,  the  agent,  why  he  told  Pitner 
what  was  in  that  telegram,  and  he  said,  "  The  devil !  I 
never  thought  about  it  being  any  harm."  I  lost  $238 
by  Gay,  agent  of  defendant,  telling  Pitner  what  was  in 
the  telegram;  or  if  the  telegram  had  been  delivered 
within  a  reasonable  time  after  it  was  received  in  the 
oflSice  at  Watkinsville,  I  could  have  seen  Pitner  and 
could  have  made  arrangementsVith  him  to  wait  until 
the  gins  came,  and  would  not  have  lost  my  commission 
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as  I  did  by  reason  of  the  contents  of  the  telegram  being- 
divulged  and  the  delay  in  its  delivery.— Other  evidence 
showed  that  the  telegram  was  delivered  at  plaintift*'s 
store  between  2.30  and  3  o'clock  p.m.,  September  2;  and 
that  he  had  been  to  Athens  that  day  and  got  back  to 
Watkinsville  to  his  store  by  2.30  o'clock  and  went  over 
to  his  house,  where  he  was  when  the  telegram  was  de- 
livered at  the  store,  ate  his  dinner  and  came  back  to  the 
store  and  his  son  gave  him  the  telegram. 

Gay  testified :  Pitner  came  to  me  on  September  2y 
1892,  and  asked  me  if  the  gins  had  come  that  Watson 
had  ordered  for  him.  I  told  him,  no.  I  was  both  de- 
pot agent  and  telegraph  agent.  Just  before  he  came 
in  I  had  received  the  telegram,  copied  it  out,  put  the  copy 
in  an  envelope  on  the  table,  and  the  original  I  put  on  file. 
I  did  not  divulge  its  contents  to  Pitner  and  did  not  call 
his  attention  to  it.  If  he  saw  it  in  my  oflice  I  did  not 
know  it.  The  message  was  received  by  me  at  1:16 
o'clock.  I  took  the  telegram  and  went  at  once  to  Wat- 
son's place  of  business,  about  half  a  mile  from  the  tele- 
graph office,  and  delivered  it  to  his  son.  I  did  not  take 
the  time  of  delivery,  though  the  rules  of  the  coinpany 
require  it.  I  never  do  take  it  down  in  any  case. — Pit- 
ner testified :  Bought  two  gins  from  Watson  the  latter 
part  of  July  or  first  of  August.  No  time  was  specified 
for  them  to  be  delivered.  He  was  to  divide  his  com- 
mission with  me ;  do  not  remember  what  that  was.  Do 
not  think  I  was  to  pay  over  $450  or  $500  for  the  gins^ 
feeders  and  condensers.  I  went  to  Watson  and  asked 
him  about  the  gins,  and  he  said  they  had  been  shipped, 
as  he  had  a  letter  from  the  gin  company  to  that  effect. 
I  became  impatient  about  the  gins,  as  the  season  was 
upon  me,  and  went  to  the  depot  on  September  2,  to 
know  if  they  had  come.  When  I  asked  Gay  if  they 
had  come,  he  said  no ;  and  then  my  attention  was  called 
in  some  way  by  him  to  the  telegram  which  was  lying 
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on  the  table.  I  picked  it  up  and  read  it.  He  did  not 
show  it  to  me  but  called  my  attention  to  it  in  some  way. 
When  I  read  it  he  shut  up  the  office,  and  we  went  out- 
side and  had  a  conversation  about  the  gins.  I  then 
went  down  to  the  gin-house  and  had  my  horse  hitched 
up,  and  went  to  Watson's  store  and  asked  where  he 
was  and  was  told  by  his  son  that  he  was  out.  I  then 
went  to  Athens  and  bought  two  gins.  If  I  could  have 
seen  Watson  before  I  went  to  Athens  I  would  have  ac- 
-cepted  his  proposition  to  put  in  the  new  gin,  to  be  used 
until  the  gins  I  had  bought  from  him  came,  and  would 
not  have  bought  other  gins  in  Athens  or  elsewhere,  for 
I  agreed  to  take  his  gins  that  night  provided  I  could 
<M)untermand  the  orders  with  the  parties  from  whom  I 
had  purchased  in  Athens.  I  went  to  see  them  the  next 
morning  and  they  would  not  let  me  out  of  the  trade. 
If  I  had  not  seen  the  telegram  I  would  not  have  gone 
to  Athens  and  bought  gins  from  other  parties. 

Dorset,  Brewster  &  Howell  and  G.  D.  Thomas,  for 
plaintiff  in  error. 

W.  M.  Smith  and  Thomas  &  Strickland,  contra. 

fiiMMONS,  Justice. 

Under  the  facts  in  this  case,  which  will  be  found  set 
out  in  the  official  report,  the  damages  were  too  remote 
and  uncertain  to  be  the  basis  of  a  recovery  for  delay  in 
delivering  the  telegram  and  for  exposure  of  its  contents 
to  the  plaintifl'^s  customer  before  delivery.  The  dam- 
ages did  not  result  from  any  loss  dependent  on  the 
state  of  his  contract  with  the  customer  as  the  contract 
actually  existed  at  the  time  of  the  default  by  the  tele- 
graph company.  Pitner,  the  customer,  was  to  take 
from  Watson  two  gins  of  the  Brown  Cotton  Gin  Com- 
pany of  New  London,  Conn.  Pitner  had  waited  for 
some  time  for  the  gins  to  be  delivered  to  him,  but  had 
l)een  disappointed.     When  the  telegram  was  disclosed 
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te him,  he  went  to  Atheus  and  purchased  another  gin 
from  a  different  person.  This  action  is  based  on  the 
theory  that  if  the  telegram  had  not  been  shown  Pitner, 
"Watson  would  have  made  a  different  arrangement  with 
him,  that  he  would  'have  induced  Pitner  to  consent  to 
use  another  gin  until  the  gins  he  was  expecting  to  re- 
ceive should  arrive,  and  thus  get  his  commission  on  the 
sale  of  those  gins.  In  order  to  do  this,  it  would  have 
been  necessary  to  obtain  the  consent  of  Pitner,  and  Pit- 
ner might  or  might  not  have  made  the  new  arrangement 
with  Watson.  It  is  true  Pitner  says  now  that  he  would 
have  made  it,  but  we  cannot  tell  whether  he  would  have 
done  so  or  not ;  he  might  have  been  in  a  different  state 
of  mind  then  from  the  state  of  mind  he  was  in  at  the 
trial  of  the  case.  He  might  have  consented  to  it  or 
might  not  have  done  so.  On  the  whole,  we  think  the 
damages  are  too  remote  and  uncertain  to  be  the  basis  of 
a  recovery.  Judgment  reversed. 


Lamb  v.  Dillard  et  ah 

1.  Under  section  4721  of  the  code,  it  is  the  duty  of  the  sheriff  who 
makes  an  arrest  under  a  magistrate's  warrant  -f  rom  another  county 
to  carry  the  accused,  with  the  warrant  under  which  he  was  ar- 
rested, to  the  county  in  which  the  offence  is  allied  to  have 
heen  committed,  for  examination  before  a  judicial  officer  of  that 
county.  This  he  must  do  although  the  accused  offers  to  waive 
examination  and  tenders  to  the  sheriff  a  bond  with  security,  ap- 
proved by  a  magistrate  of  the  county  in  which  the  arrest  is  made, 
and  although  the  bond  may  in  every  respect  be  appropriate  and 
sufficient  were  there  any  legal  authority  for  its  approval,  tender 
and  acceptance.  There  being  no  such  authority,  the  tender  counts 
for  nothing. 

2.  The  mandate  of  the  statute  being  imperative,  the  arresting  officer 
must  comply  with  it  himself  or  by  his  deputy,  and  cannot  legally 
detain  the  accused  in  jail  until  information  of  the  arrest  has  been 
communicated  to  an  officer  of  the  county  in  which  the  offence  is 
alleged  to  have  been  committed  and  until  that  officer  can  reach 
the  place  of  detention  and  there  receive  the  prisoner  from  the  offi* 
cer  who  made  the  arrest. 
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3.  There  was  no  error  in  excluding  evidence  offered  by  the  plaintiff 
to  show  that  the  grand  jury  returned  no  bill  touching  the  matter 
to  which  the  warrant  related ;  but  it  was  error  to  admit  evidence 
that  the  plaintiff  had  been  indicted  for  another  offence  and  was 
at  the  time  of  trial  a  fugitive  from  the  State  to  avoid  arrest. 
July  so,  1894. 

Action  for  damages.  Before  Judge  Wellborn.  Rabun 
superior  court.     August  term,  1893. 

W.  S.  Paris,  by  J.  J.  Kimsey,  for  plain tiif. 

W.  F.  FiNDLBY,  by  W.  0.  Glenn,  for  defendants. 

Simmons,  Justice. 

1,  2.  Lamb  sued  Dillard  the  sheriff,  and  McConnell 
deputy-sherift',  of  Rabun  county,  for  false  imprisonment. 
It  appears  from  the  evidence  that  the  plaintiff  was  ar- 
rested by  the  defendants  in  Rabun  county,  under  a  war- 
rant issued  by  a  magistrate  of  Polk  county  charging 
him  with  cheating  and  swindling,  and  that  they  placed 
him  in  the  jail  of  Rabun  county  where  he  was  kept 
until  an  officer  of  Polk  county  came  for  him  and  carried 
him  to  that  county  seven  days  after  the  arrest ;  that  he 
offered,  when  arrested  and  subsequently  while  in  jail,  to 
waive  a  preliminary  trial  and  give  bond  if  the  sheriff* 
would  carry  him  before  some  justice  of  the  peace  and 
allow  him  to  do  so,  but  the  sheriff'  would  not  allow  him 
to  be  carried  before  a  justice,  and  refused  to  accept  a 
bond,  with  security,  for  his  appearance  at  the  next  term 
of  the  superior  court  of  Polk  county  to  answer  any  in- 
dictment which  the  grand  jury  of  that  county  might 
find  against  him  for  cheating  and  swindling,  which  had 
been  approved  by  a  magistrate  of  Rabun  county  who 
came  to  the  jail  and  before  whom  the  plaintiff  waived  a 
preliminary  hearing. 

Under  the  code  (§4721),  where  an  arresting  officer  of 
any  county  in  the  State  arrests  a  person  charged  with 
crime,  under  a  warrant  issued  by  a  judicial  officer  of 
another  county,  it  is  "  the  duty  of  such  arresting  officer 
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to  carry  said  accused,  with  the  warrant  under  which  he 
was  arrested,  to  the  county  in  which  the  oftence  is  al- 
leged to  have  been  committed,  for  examination  before 
any  judicial  officer  of  that  county/'  It  was,  therefore, 
the  duty  of  the  sheriff*  of  Rabun  county,  as  soon  as 
practicable  after  the  arrest,  to  carry  the  accused  to  Polk 
county.  There  was  no  law  requiring  an  officer  of  Polk 
county  to  go  to  Rabun  county  after  the  accused.  The 
statute,  it  is  true,  is  hard  upon  the  arresting  officer  in 
requiring  him  to  carry  the  accused  to  a  distant  county, 
without  any  provision  being  made  for  the  payment  of 
his  expenses ;  but  he  takes  his  office  with  that  burden, 
and  must  execute  the  law  until  it  is  changed  or  modified. 

"We  think  the  sherift'  was  right  in  declining  to  accept 
the  bond  which  was  tendered  him.  There  is  no  law 
authorizing  the  approval,  tender  and  acceptance  of  such 
a  bond  in  a  different  county  from  that  in  which  the 
crime  was  committed  and  must  be  tried.  There  being 
no  such  authority,  the  tender  counts  for  nothing.  Upon 
this  subject  see:  2  Am.  A  Eng.  Encyc.  of  Law,  Bail, 
p.  6;  State  v.  Collins,  19  La.  Ann.  Rep.  145,  146. 

8.  At  the  trial  the  plaintiff  offered  evidence  to  show 
that  the  grand  jury  of  Polk  county  had  made  a  return 
of  "  no  bill "  touching  the  matter  to  which  the  warrant 
related.  The  court  excluded  the  evidence,  and  we  think 
was  right  in  so  doing.  The  merits  of  the  charge  against 
the  plaintiff'  were  not  open  to  investigation  in  this  suit. 
Whether  he  was  guilty  or  innocent  of  that  charge  could 
have  no  bearing  upon  the  issue  in  the  case  on  trial. 
Evidence  that  the  plaintiff*  had  been  indicted  for  another 
offence  and  was  at  the  time  of  the  trial  a  fugitive  from 
the  State  to  avoid  arrest,  was  equally  irrelevant,  and  the 
court  erred  in  admitting  such  evidence. 

Judgment  reversed. 
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Bowers,  guardian,  v.  Kakaivay. 

A  minor  who  has  sufficient  discretion  not  only  to  understand  an  oath 
and  its  obligation,  but  to  form  and  entertain  a  rational  opinion  as 
to  his  own  rights  and  interests,  is  competent  to  make  an  affidavit 
verifying  a  petition  for  certwrari  brought  for  him  by  a  guardian  ad 
lUemy  and  in  the  affidavit  he  may  depose  to  his  own  inability,  by 
reason  of  poverty,  to  pay  costs  and  give  security.  The  minor  be- 
ing the  real  party,  and  the  guardian  ad  litem  his  representative, 
the  letter  of  the  statute  (Code,  }4056)  is  not  quite  adjusted  to  the 
precise  case;  and  hence,  an  affidavit  made  by  either  could  be  re- 
garded as  a  substantial  compliance  with  its  requirements. 
July  80, 1894. 

Certiorari.  Before  Judge  Wellborn.  Lumpkin  su- 
perior court.     October  term,  1893. 

M.  G.  Boyd  and  W.  S.  Huff,  by  J.  J.  Kimsby,  for  plain- 
tiff in  error.    J.  W.  H.  Underwood,  contra. 

Lumpkin,  Justice. 

An  execution  in  favor  of  Kanaday  was  levied  upon  a 
yoke  of  oxen  as  the  property  of  L.  Greenman.  A  claim 
was  interposed  by  Bowers,  as  guardian  ad  litem  of 
William  A.  Greenman,  a  minor  about  twenty  years  of 
age,  alleging  that  the  property  belonged  to  the  latter. 
On  the  trial  the  property  was  found  subject,  and  Bowers, 
as  such  guardian  ad  litem^  sued  out  a  twrit  of  certiorari. 
The  petition  was  verified  by  the  oath  of  William  A. 
Greenman  in  forma  pauperis.  The  court,  on  motion, 
dismissed  the  certiorari  upon  the  ground  that  the  oath 
verifying  the  petition  was  not  made  by  Bowers. 

This  was  error.  William  A.  Greenman  was  the  princi- 
pal witness  in  his  own  behalf  upon  the  trial  of  the  case. 
His  evidence,  as  brought  up  in  the  record,  in  connection 
with  the  fact  that  he  had  nearly  attained  his  majority, 
shows  with  certainty  that  he  had  sufficient  discretion 
Dot  only  to  understand  an.  oath  and  its  obligation,  but 
to  form  and 'entertain  a  sensible  opinion  as  to  his  own 
Tights  and  interests.     He  being  the  real  party  claimant, 
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we  think  he  was  competent  to  verify  the  petition  for 
certiorari^  although  it  was  brought  for  him  by  his  guar- 
dian ad  litem.  Indeed,  it  would  seem  that  the  young 
man  himself  was  better  qualified  than  any  other  person 
to  depose  c'oncerning  his  inability,  by  reason  of  poverty,, 
to  pay  the  costs  and  give  security,  and  no  reason  occurs 
why  he  should  not  likewise  be  regarded  as  competent 
to  make  the  general  verification  of  the  petition  required 
by  statute. 

This  view  is  entirely  consistent  with  the  ruling  of  this 
court  in  Hadden  v.  Lamed^  83  Ga.  636,  holding  that  a 
claim  may  be  interposed  under  the  act  of  1870  upon  an 
affidavit  in  forma  pauperis  made  by  the  claimant  him- 
self,  but  not  upon  a  like  oath  made  by  his  agent.  In 
the  case  before  us,  as  has  been  shown,  the  affidavit  waa 
in  fact  made  by  the  real  claimant,  and  he  was  old  enough 
and  intelligent  enough  to  make  it  advisedly.  Had  he 
been  a  child  of  tender  years,  and  for  that  reason  incom^ 
petent  to  depose  as  to  the  facts  contained  in  the  affi- 
davit, it  would  have  been  more  appropriate  for  the  veri- 
fication to  be  made  by  the  guardian  ad  litem.  The  truth 
is,  the  language  of  section  of  4066  of  the  code  is  not 
precisely  adjusted  to  a  case  like  the  present,  and  in  view 
of  the  facts,  we  think  the  verification  by  the  minor  was 
a  substantial  compliance  with  its  requirements. 

Judgment  reversed. 


Charters,  receiver,  v.  Candler. 
The  Farmers  Loan  &  Trust  Co.  et  al.  v.  Candler. 

A  contestant  for  a  fund  in  court  to  whom  the  fund  was  delivered  by 
the  receiver  after  a  judgment  awarding  it  to  such  contestant  had 
been  rendered,  the  custodian  undertaking  to  return  it  to  the  re- 
ceiver in  case  the  judgment  should  be  reversed,  may,  after  such 
reversal  has  taken  place,  be  compelled  by  rule  to  make  restitution 
of  the  same ;  and  where  both  the  receiver  and  the  prevailing  party 
to  whom  the  fund  was  finally  awarded  move  severally  by  separate 
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rales  to  enforce  restitution,  and  there  is  no  controversy  upon  the 
£acts,  it  is  error  not  to  make  one  or  the  other  of  the  rules  abso- 
lute. The  presiding  judge  should  exercise  his  discretion  as  to 
which  of  the  movants  he  will  allow  to  represent  the  court  in  pro- 
curing a  return  of  the  fund.  The  contestant  having  been  a  party 
before  the  court  when  the  fund  was  awarded  to  him,  and  the  judg- 
ment being  not  absolutely  final  when  he  received  it,  is  subject  to 
its  jurisdiction  as  fully  as  if  he  had  possessed  himself  of  the  fund 
by  direct  appointment  to  receive  and  hold  it  subject  to  final  dis- 
position. 

July  80, 18M. 

Motion,  etc.  Before  W.  E.  Simmons,  judge  pro  hac 
vice.     Hall  superior  court.     January  term,  1894. 

In  the  case  of  the  Merchants  Bank  et  al.  v.  The  Gaines- 
ville &  Dahlonega  Railroad  Company  et  al.y  a  receiver 
was  appointed,  and  a  sale  by  him  made  of  the  property 
of  the  railroad  company.  The  fund  thereby  produced 
was  claimed  by  Candler  upon  an  alleged  railroad  con- 
tractor's lien,  and  by  the  Farmers  Loan  A  Trust  Com- 
pany upon  a  mortgage.  The  fund  was  awarded  to  Cand- 
ler, which  judgment  was  reversed  by  the  Supreme  Court. 
87  Ga.  241.  On  November  7,  1890,  after  the  bill  of  ex- 
ceptions had  been  signed,  Candler  gave  to  the  receiver 
an  instrument  as  follows : 

«' $2,669.05.  Received  of  W.  A.  Charters,  the  re- 
ceiver  in  the  case  of  the  Merchants  Bank  et  al.  v.  A.  D. 
Candler  et  oZ.,  the  sum  of  $2,669.06,  the  amount  allowed 
me  by  the  decree  of  the  court  in  said  case  upon  the  lien 
and^.  fa.  against  the  Gainesville  A  Dahlonega  R.  R.  Co., 
held  by  me.  It  is  further  understood  and  agreed,  that 
said  sum  now  paid  shall  not  be  placed  as  a  credit  upon 
said  Ji.  fa.  at  present ;  for  that,  whereas  the  Farmers 
Loan  A  Trust  Co.,  the  trustee  for  the  bondholders  of 
said  road,  has  filed  its  bill  of  exceptions  from  the  decree 
and  action  of  the  court,  and  have  carried  said  case  to 
the  Supreme  Court  for  review:  now,  therefore,  should 
said  decree  be  reversed  or  said  cause  remanded  for 
a  rehearing,  or  if  said  decree  should  be  altered 
in  the  Supreme  Court,  then  I  hereby  agree  and  bind 
myself  to  refund  said  sum  of  $2,669.05  to  said  W.  A. 
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Charters,  receiver,  or  his  successor,  at  the  next  term  of 
Hall  superior  court  after  said  case  is  heard  and  disposed 
of,  to  be  disposed  of  by  the  court ;  to  be  without  inter- 
est. But  should  said  decree  be  affirmed,  then  said  sum 
shall  be  placed  as  a  credit  upon  said  ^^. /a.,  and  this  shall 
be  a  receipt  in  full  to  said  receiver  under  said  decree. 
Nov.  7,  1890." 

On  July  27, 1891,  the  receiver  made  a  written  demand 
upon  Candler  for  the  return  of  the  sum  named,  which 
demand  was  not  complied  with.  At  some  time  (the 
record  does  not  show  the  date)  after  the  judgment  of  the 
Supreme  Court,  before  mentioned,  was  made  the  judg- 
ment of  the  superior  court,  Candler  filed  a  petition  alleg- 
ing "that  the  money  arising  from  the  sale  of  said  prop- 
erty is  still  in  the  hands  of  W.  A.  Charters,  Esq.,  the  re- 
ceiver, and  is  therefore  in  the  custody  of  the  court  undis- 
tributed, and  petitioner  has  a  special  lien  thereon  which 
he  is  entitled  to  foreclose,  and  he  is  entitled  to  the  said 
money  on  his  said  bill  in  preference  to  all  other  claims  "j 
and  praying,  "  that  said  receiver  be  required  to  hold  said 
funds  arising  from  said  sale  till  this  question  of  petitioner's 
lien  and  right  to  the  funds  is  finally  settled,  and  a  further 
order  of  distribution  is  granted  by  the  court."  To  this 
petition  the  receiver  filed  an  answer,  alleging  that  he 
"  was  made  a  party  to  said  motion  to  reinstate,"  and 
that  it  is  not  true  he  has  the  actual  custody  of  the  money 
arising  from  the  sale.  He  further  alleges,  that  he  turned 
over  the  sum  named  to  Candler  upon  the  written  agree- 
ment before  set  out,  and  that  Candler  has  refused  on 
written  demand  to  refund  the  same.  Wherefore  the 
receiver  prays,  that  Candler  be  required  to  refund  the 
money  to  him  instanter,  and  that  in  default  thereof  he 
be  held  to  be  in  contempt  of  the  court;  uniting  with 
Candler  in  his  prayer  that  the  receiver  be  required  to 
hold  the  fund  until  the  right  to  the  same  is  finally  set- 
tled. This  answer  was  filed  on  January  19,  1894,  and 
the  court  granted  a  rule  that  Candler  show  cause  why 
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the  prayer  of  the  receiver  should  not  be  granted.  On 
the  same  day  the  receiver  filed  an  amendment  which  was 
allowed,  praying  that,  should  the  court  decline  to  pass 
an  order  holding  Candler  in  contempt  for  failing  to  turn 
over  the  money  to  the  receiver,  an  order  be  granted  ad- 
judging said  sum  against  Candler  in  the  case  of  the 
Merchants  Bank  v.  the  Gainesville  &  Dahlonega  Rail- 
road Company,  and  ordering  execution  therefor  to  issue 
against  him.  The  plaintifts,  together  with  the  Farmers 
Loan  &  Trust  Company,  also  filed  their  motion  setting 
up  the  same  facts,  and  making  similar  prayers  to  those 
of  the  receiver.  To  each  of  the  motions  Candler  made 
an  answer  in  the  nature  of  a  demurrer  upon  the  grounds: 
(1)  Such  proceeding  is  not  authorized  by  law.  (2)  No 
legal  cause  for  granting  the  prayers  is  set  forth.  (8)  The 
contract  upon  which  it  is  alleged  Candler  holds  the 
money,  is  a  private  contract  between  him  and  Charters, 
which  the  court  has  no  jurisdiction  to  enforce  upon  this 
sort  of  proceeding.  (4)  Respondent  is  not  an  officer  ot 
the  court  and  not  a  custodian  of  its  fund,  and  therefore 
is  not  subject  to  rule.  The  court  denied  the  prayers 
for  relief  against  Candler,  and  passed  an  order  that  the 
sum  in  question  be  awarded  to  the  Farmers  Loan  & 
Trust  Company  on  the  mortgage  held  by  it,  that  the 
same  be  paid  by  the  receiver  to  the  bondholders,  etc. 
Separate  bills  of  exceptions  were  taken  by  the  receiver 
and  by  the  plaintiffs,  assigning  error  upon  the  refusal 
to  grant  the  orders  prayed  for  as  to  Candler. 

M.  L.  Smith,  H.  H.  Perry  and  H.  H.  Dean,  for  plain- 
tiffs in  error.  J.  B.  Estes,  W.  I.  Pike,  Prior  &  Thomp- 
son and  S.  C.  Dunlap,  contra. 

Lumpkin,  Justice. 

The  facts  are  stated  by  the  reporter.  We  have  no 
doubt  at  all  either  as  to  the  authority  or  duty  of  the 
court  to  compel  the  restoration  by  Candler  of  the  fund 
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in  his  hands  to  the  receiver,  under  the  facts  of  this  case. 
Petitions  for  this  purpose  having  been  filed  both  by 
Charters,  the  receiver,  and  the  Farmers  Loan  A  Trust 
Company,  the  party  entitled  to  the  fund,  it  was  a  matter 
of  discretion  with  the  presiding  judge  as  to  which  of 
the  movants  he  would  allow  to  represent  the  court  in 
procuring  a  restitution  of  the  fund ;  but  he  certainly 
ought  to  have  compelled  restitution  at  the  instance  of 
either  one  or  the  other  of  these  petitioners. 

The  former  judgment  awarding  the  money  to  Candler 
having  been  set  aside,  the  fund  was  still  subject  to  the 
jurisdiction  of  the  court,  and  it  makes  no  diiference  at 
all  that  the  receiver  had  voluntarily  paid  it  over  to 
Candler,  so  far  as  the  right  and  power  of  the  court  to 
control  it  was  concerned.  In  view  of  the  circumstances 
under  which  Candler  received  the  fund,  he  was,  in  legal 
contemplation,  neither  more  nor  less  than  the  custodian 
for  the  court,  and  took  and  held  it  subject  to  such  final 
disposition  as  the  court  might  order  and  direct.  WikUy 
receiver^  v.  SUva  et  al,^  70  Ga.  717,  is  directly  in  point. 
See,  also,  Robinson  v.  Woodmansee  et  al.y  76  Ga.  880. 

As  to  the  obligation  of  a  party  to  the  record,  who 
has  received  the  benefit  of  an  erroneous  judgment,  to 
make  restitution  on  the  reversal  of  that  judgment,  see 
Bank  of  the  United  States  v.  Bank  of  Washington,  6 
Pet.  7 ;  and  as  to  the  power  and  duty  of  a  court  to  com- 
pel the  restoration  of  a  fund  lately  in  its  registry,  see 
Morris'  Cotton,  8  Wail.  507 ;  12  Am.  A  Eng.  Enc.  of 
Law,  p.  125.  Really,  the  multiplication  of  authorities 
upon  the  question  in  hand  is  unnecessary.  It  is  plain 
and  free  from  doubt.  The  fund  in  controversy  having 
been  in  a  court  exercising  equitable  jurisdiction,  and 
having  been  withdrawn  from  the  custody  of  that  court 
by  virtue  of  a  judgment  which  was  afterwards  reversed, 
its  equitable  powers  were  properly  invoked,  and  ought 
to  have  been  exercised  in  compelling  restoration. 

Judgment  reversed. 
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Warren  v.  Blevins. 

1  94    215| 

115   a>( 
Where,  in  an  action  for  the  recovery  of  land,  the  parties  went  to  . ' — _- 

trial,  not  upon  the  whole  case,  hut  upon  the  single  question  of  the  [us  8ii| 
jurisdiction  of  the  court,  the  same  depending  upon  whether  any      '  94    215 
part  of  the  premises  lay  in  the  county  in  which  the  action  was      ^    ^0 
brought,  and  the  jury  found  in  favor  of  the  plaintiff,  and  the  de- 
fendant, without  making  a  motion  for  a  new  trial,  brought  a  writ 
of  error  upon  various  rulings  of  the  court  made  during  the  progress 
of  the  trial,  the  reversal  of  none  of  which  would  operate  to  ter- 
minate the  case  but  would  leave  it  still  pending  in  the  court  be- 
low, the  writ  of  error  was  premature,  and  for  that  reason  is  dis- 
missed, with  direction  that  the  plaintiff  in  error  be  allowed  to 
«nter  his  bill  of  exceptions  on  the  minutes  of  the  court  below  as 
exceptions  taken  pendente  lUe. 
Jnly  30, 1801. 

Practice  in  Supreme  Court. 

H.  P.  Lumpkin  and  R.  J.  &  J.  MoCamy,  for  plaintiff 
in  error.     McCutchen  &  Shumate,  contra. 

XuMPKiN,  Justice. 

An  action  of  ejectment  was  brought  by  Blevins  against 
Warren  in  the  superior  court  of  Dade  county.  The  de- 
fendant filed  a  plea  alleging  that  the  court  had  no  juris- 
diction over  the  subject-matter  of  the  suit,  for  the  reason 
that  the  land  sued  for  lay  in  Walker  county,  and  that 
the  superior  court  of  that  county  alone  had  jurisdiction 
of  the  case.  The  parties  went  to  trial  upon  the  single 
question  of  the  jurisdiction  of  the  court,  and  upon  this 
issue  the  jury  found  for  the  plaintiff;  but  there  was  no 
recovery  by  him  of  the  premises  in  dispute,  and  for  this 
reason  the  main  case  is  still  pending  in  the  court  below. 
Without  moving  for  a  new  trial,  the  defendant  sued  out 
jSk  bill  of  exceptions  alleging  error  upon  various  rulings 
made  by  the  court  during  the  progress  of  the  trial.  After 
a  careful  examination  of  these  rulings,  we  find  that  the 
reversal  of  none  of  them  would  operate  to  make  a  final 
termination  of  the  case.     For  this  reason,  the  writ  of 
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error,  under  section  4250  of  the  code,  was  prematurely 
brought,  and  must  be  dismissed. 

For  the  purpose,  however,  of  allowing  the  defendant 
to  take  advantage  of  the  exceptions  he  has  made,  in  the 
event  it  should  in  the  end  become  necessary  for  him  to 
do  so,  we  have  directed  that  he  be  allowed  to  enter  his 
bill  of  exceptions  on  the  minutes  of  the  court  below 
as  exceptions  taken  pendente  lite.  We  do  not  mean  to 
say  that  these  exceptions  are  meritorious,  or  that  they 
are  not.  "We  give  the  direction  indicated,  simply  for 
the  purpose  of  preserving  the  rights  of  the  defendant 
until  the  final  hearing,  this  being,  in  our  judgment,  un- 
der the  circumstances,  a  proper  disposition  to  make  of 
this  case.  Writ  of  error  dismissed^  with  direction. 


Nbel,  receiver,  v.  Commissioners  op  Bartow  County. 

1.  The  cases  of  Ahn  v.  Ordinary,  64  Oa,  69,  and  Commigmnen  v» 
NeweU,  64  Oa.  699,  touching  the  validity  of  bonds  issued  by  Bar- 
tow county  to  obtain  means  to  support  the  indigent  families  of 
soldiers  of  the  Confederate  States  in  that  county,  reviewed  and 
affirmed.  These  cases  rule  the  present  one  in  all  essential  respects 
as  to  the  validity  of  the  bonds  now  in  controversy. 

2.  The  bonds  reciting,  and  the  evidence  all  showing,  that  they  were 
issued  in  pursuance  of  an  order  passed  by  the  inferior  court  in  the 
year  1863,  previous  orders  passed  in  1861  were  irrelevant,  and  for 
that  reason  were  not  admissible  in  evidence. 

3.  The  part  taken  by  the  person  to  whom  the  bonds  were  issued,  or 
by  others  with  his  knowledge,"ln  encouraging  or  inducing  persons 
to  volunteer  as  soldiers,  whose  families  afterwards  became  depend- 
ent on  the  county  for  support  or  proper  objects  for  county  aid  in 
8upp]3ring  their  necessary  wants,  furnishes  no  reason  against  hold- 
ing the  county  liable  on  the  bonds. 

4.  The  motive  which  induces  a  party  to  enter  into  a  legal  contract  by 
which  he  parts  with  his  money  or  property,  and  under  which  the 
county  receives  it  and  takes  the  benefit  of  it  for  a  public  object  to 
which  it  is  legally  applicable,  will  not  prevent  a  recovery  on  the 
contract  to  refund  the  money  and  pay  for  the  property. 

5.  Even  if  section  3479  of  the  code  of  1863,  which  required  claims  to 
be  presented  within  twelve  months  after  they  accrue  or  become 
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payable,  be  applicable  to  bonds  issued  by  tbe  county  (wbich  is  by 
no  means  certain),  that  section  should  be  treated  as  a  statute  of 
limitations;  and  so  treated,  it  was  suspended  when  the  bonds 
sued  upon  matured,  and  for  more  than  a  year  thereafter. 
July  90,  ISM. 

Action  on  bonds.  Before  Judge  Henry.  Bartow 
superior  court.     July  term,  1898. 

W.  K.  MooRE  and  J.  M.  Neel,  for  plaintiff. 
R.  J.  &  J.  McCamy,  a.  8.  Johnson,  A.  W.  Fite,  A.  M. 
FouTB  and  J.  H.  Wikle,  for  defendants. 

Simmons,  Justice. 

1.  At  the  request  of  counsel  for  the  defendant  in  error,, 
we  permitted  the  cases  of  Akin  v.  Ordinary^  64  Ga.  69^ 
and  Commissioners  v.  Newell^  64  Ga.  699,  to  be  reviewed 
in  the  argument  before  us  in  this  case  upon  the  question 
of  the  validity  of  the  bonds  in  controversy.  After  a^ 
careful  consideration  of  these  decisions,  we  are  satisfied 
that  they  are  correct,  and  we  reaffirm  them.  They  con- 
trol the  present  case  in  all  essential  respects  as  to  the 
validity  of  the  bonds  in  question. 

2.  The  bonds  sued  on  were  issued  by  virtue  of  an 
order  of  the  inferior  court  of  Bartow  county,  of  Feb- 
ruary 6,  1863,  for  the  purpose  of  raising  money  to  buy 
provisions  for  the  support  of  soldiers'  families.  This  ia 
recited  on  the  face  of  the  bonds,  and  the  evidence  goes 
to  show  that  they  were  issued  for  this  purpose.  On  the 
trial  the  court  admitted  in  evidence,  over  the  objection 
of  counsel  for  the  plaintiff,  an  order  of  the  inferior  court 
of  Bartow  county,  passed  in  1861,  which  authorized  the 
treasurer  of  the  county  to  issue  bonds  to  the  amount  of 
$20,000,  the  money  arising  therefrom  to  be  paid  to  the 
captain  of  each  company  called  into  the  service  of  this 
State  or  the  Confederate  States  from  that  county,  the 
sum  of  twelve  dollars  for  each  man  in  the  company ,^ 
and  for  the  purpose  of  supporting  the  families  of  those 
volunteers  who  should  be  called  into  the  service  of  the^ 
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Confederate  States.  It  was  not  claimed  by  the  defend- 
ants that  the  bonds  sued  on  were  issued  under  this  order, 
but  it  was  admitted  that  they  were  issued  under  the 
order  of  1863,  referred  to  in  the  bonds.  We  are  at  a 
loss  to  understand  why  the  trial  judge  admitted  this 
order  in  evidence,  as  it  was  totally  irrelevant  and  inad- 
missible. 

3.  The  court,  over  the  objection  of  counsel  for  the 
plaintiff  in  error,  admitted  evidence  as  to  the  part  Tum- 
lin,  to  whom  the  bonds  were  issued,  took  in  encourag- 
ing soldiers  to  volunteer,  whose  families  afterwards  be- 
-came  dependent  on  the  county  for  support;  and  error  is 
Assigned  upon  the  admission  of  this  evidence  and  upon 
the  instructions  of  the  court  on  the  subject.  The  part 
that  Tumlin  took  in  inducing  persons  to  volunteer,  or 
the  knowledge  he  had  of  the  part  others  took  in  that 
behalf,  furnishes  no  reason  against  holding  the  county 
liable  on  the  bonds.  The  county  had  a  right  to  issue 
the  bonds,  and  this  court  has  decided  that  the  bonds 
were  legal.  Whatever  part  Tumlin  took  in  bringing 
about  the  necessity  for  the  bonds  would  not  relieve  the 
-county  of  its  liability.  Tumlin  may  have  been  a  "  seces- 
«ionist"  and  may  have  made  speeches  to  urge  persons 
to  volunteer,  but  if  the  county  had  the  right  to  issue 
bonds  and  they  were  legal  bonds,  as  this  court  has  de- 
<;ided,  and  Tumlin  purchased  them  and  paid  his  money 
or  property  for  them,  and  the  county  received  the  same 
And  took  the  benefit  of  it  for  a  public  object  to  which 
it  was  legally  applicable,  his  motives  for  entering  into 
the  contract  or  his  views  upon  the  question  of  secession 
will  not  prevent  a  recovery  on  the  contract  to  refund  the 
money  and  pay  for  the  property.  If  the  contract  was 
legal,  he  had  a  right  to  enter  into  it,  whatever  may  have 
l)een  his  motives  for  doing  so. 

4.  Section  3479  of  the  code  of  1863  requires  all  claims 
Against  the  county  to  be  presented  within  twelve  months 
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after  they  accrae  or  become  payable.  If  this  section 
applies  to  bonds  issued  by  the  county,  il  should  be 
treated  as  a  statute  of  limitations ;  and  so  treated,  it  was 
suspended  when  the  bonds  sued  upon  matured,  and  for 
more  than  a  year  thereafter.  It  is  by  no  means  certain 
that  this  section  applies  to  bonds  issued  by  a  county. 
Speaking  for  myself,  I  do  not  think  it  does.  The  ob- 
ject of  the  section  is  to  provide  for  notice,  to  the  offi- 
cers of  the  county  having  charge  of  its  finances,  of  all 
-claims  that  might  arise  against  the  county,  in  order  that 
they  may  make  provision  for  their  payment  if  the  claims 
are  just.  There  is  no  such  necessity  where  the  county 
issues  its  own  bonds.  A  record  is  kept  of  them,  and  it 
is  well  known,  or  ought  to  be,  when  they  mature. 
But  admitting  for  the  sake  of  argument  that  the  section 
does  apply  to  bonds  issued  by  the  county,  as  before  re- 
marked, it  is  a  statute  of  limitations  in  favor  of  the 
county ;  and  all  statutes  of  limitation  were  suspended 
during  the  war  and  for  more  than  a  year  thereafter. 

Judgment  reversed. 


MONTQOMBRT   &   COMPANY   V.   MaRTIN. 

1.  Where  a  mortgagee  of  personalty,  without  the  consent  of  a  surety 
upon  the  note  secured  hy  the  mortgage,  applies  the  mortgaged 
property  or  its  proceeds  to  another  debt  owing  to  him  by  the 
mortgagor,  the  surety  is  discharged  to  the  extent  of  the  value  of 
the  property  or  its  proceeds  thus  misapplied,  but  no  further. 

2.  A  promise  by  the  mortgagee,  made  after  the  contract  of  surety- 
ship, not  to  credit  the  mortgagor  beyond  the  amount  covered  by 
the  mortgage,  will  not  bind  the  mortgagee,  the  same  being  made 
without  any  consideration;  and  a  breach  of  such  a  promise  will 
have  no  effect  on  the  contract  of  suretyship. 

July  80, 1894. 

Complaint  on  notes.     Before  Judge  Attaway.     City 
court  of  Cartersville.     December,  1898. 
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Two  promissory  notes  were  sued  on,  datedJanuary  14,. 
1890,  one  for  $176  due  October  1,  1890,  the  other  for 
$139.75  due  November  1,  1890.  They  were  signed  by 
W.  G.  Bailey  and  F.  M.  Martin.  They  bore  credits  of 
cash  paid,  $18.06  and  $126.16,  October  25  and  Novem- 
ber  18,  1890,  respectively ;  and  of  $18.20  net  proceeds 
of  sale  of  property  of  Bailey  under  mortgage  fi.  /a., 
coming  into  the  sherift''s  hands  January  6, 1891.  Martin 
pleaded  not  indebted,  and  that  he  was  only  surety  upon 
the  notes,  and  they  were  taken  with  that  distinct  under- 
standing. Further,  he  signed  them  on  agreement  with 
plaintifts,  that  they  would  take  from  Bailey  a  valid 
mortgage  to  secure  them,  upon  live  stock  of  Bailey  worth 
$150,  and  upon  Bailey's  crops  of  1890,  consisting  of 
about  fifty-five  acres  of  cotton  and  eight  acres  of  corn» 
all  situated  upon  the  place  of  defendant ;  and  upon  the 
further  agreement  with  plaintiffs  that  they  should  not 
furnish  Bailey  more  supplies  or  other  things  than  would 
make  the  principal  of  the  notes,  and  that  they  would 
diligently  use  the  mortgage  (which  was  in  fact  given  by 
Bailey  to  plaintiffs)  in  such  way  as  that  defendant  should 
get  the  benefit  thereof  in  the  extinguishment  of  the 
notes  sued  on :  that  is  to  say  that  plaintiffs,  upon  the 
maturity  of  the  notes,  would  diligently  foreclose  the 
same  and  collect  all  possible  thereon.  These  agreement* 
were  a  condition  precedent  on  which  defendant  signed 
the  notes,  but  plaintiffs  violated  the  agreement,  in  that 
they  did  not  diligently  foreclose  and  collect  the  mort- 
gage and  endeavor  to  collect  said  debts,  Bailey's  crop 
so  mortgaged  being  worth  some  $416,  and  plaintifts' 
mortgage  being  a  first  lien  thereon ;  and  if  plaintifts 
had  complied  with  their  agreements,  they  would  have 
realized  from  the  foreclosure  of  the  mortgage  more  than 
enough  to  discharge  the  notes.  Plaintiffs  further  vio- 
lated the  agreement,  in  that  they  failed  and  refused  to 
confine  the  things  furnished  by  them  to  Bailey  to  the 
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amount  of  the  notes  sued  on,  but  furnished  him  in  addi- 
tion supplies  to  the  amount  of  f  100,  whereby  his  in- 
debtedness to  them  became  increased  and  his  ability  to 
pay  the  notes  decreased,  and  the  risk  of  this  defendant 
increased,  contrary  to  the  express  agreement,  as  a  con- 
dition precedent  to  the  signing  of  the  notes,  that  all 
payments  received  by  plaintiffs  from  Bailey,  and  espe- 
cially all  his  crops,  should  be  credited  on  the  notes. 
Defendant  cannot  give  the  exact  dates  and  amounts  so 
paid  by  Bailey  to  plaintiff,  but  some  time  between  Sep- 
tember 1  and  December  1,  1890,  Bailey  delivered  to 
them  seven  bales  of  cotton,  worth  on  an  average  f  45 
per  bale,  or  more,  which  should  have  been  applied  to  the 
notes  sued  on. 

There  was  a  verdict  for  defendant,  and  plaintiffs'  mo- 
tion for  new  trial  was  overruled.  The  motion  contains 
the  grounds  that  the  verdict  was  contrary  to  law  and 
evidence;  and  the  following: 

Error  in  allowing  Martin  to  testify  that  it  was  the 
agreement  and  understanding  between  him  and  Mont- 
gomery, before  and  after  the  signing  of  the  notes,  that 
the  proceeds  of  Bailey's  cotton  should  be  applied  to  the 
payment  of  the  notes,  and  that  the  notes  were  given  on 
that  condition ;  plaintiffs  objecting  that  this  sought  to 
engraft  new  conditions  upon  the  contract,  in  conflict 
with  that  expressed  in  the  notes. 

Error  in  charging:  "  K  you  believe  from  the  testimony 
that  Martin  signed  these  notes  only  as  security,  and  that 
he  signed  them  upon  the  condition  that  was  agreed  to 
by  Montgomery  at  the  time,  that  Montgomery  would 
apply  the  proceeds  of  all  cotton  brought  in  by  Bailey 
that  year  to  the  extinguishment  of  these  notes;  now  if 
you  believe  that  Martin  signed  these  as  security  upon 
the  condition  which  was  agreed  to  then  at  the  time, 
and  you  further  find  from  the  testimony  that  Mont- 
^mery  failed  to  carry  out  that  condition  and  comply 
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with  that  contract  and  agreement,  then  Martin  would 
be  released  under  the  law. 

"If  Martin  signed  the  notes  as  security  upon  the 
further  condition,  which  was  agreed  to  at  the  time  by 
Montgomery,  that  Montgomery  was  to  take  a  mortgage 
from  Bailey  on  part  of  his  crop  for  the  purpose  of  secur- 
ing Martin,  and  Montgomery  did  afterwards,  in  pursu- 
ance of  this  agreement,  take  a  mortgage  and  then  after- 
wards misapplied  the  proceeds  of  said  cotton,  that  would 
release  Martin. 

"If  you  find  from  the  evidence  that  the  condition  on 
which  Martin  signed  the  notes  sued  on,  as  security  for 
Bailey,  was  that  Montgomery  should  take  from  Bailey 
a  mortgage  on  the  latter's  cotton  crop  to  secure  said 
debt,  and  apply  the  proceeds  received  by  Montgomery 
from  said  cotton  crop  upon  the  notes  which  Martin 
signed  as  security,  and  Montgomery  assented  to  this 
agreement,  and  violated  this  agreement  by  securing  the 
proceeds  of  said  cotton  and  appropriating  it  to  another 
debt,  then  I  charge  you  that  Martin  would  be  released 
and  discharged,  and  the  plaintift's  could  not  recover. 

"  If  you  find  from  the  evidence  that  the  condition  on 
which  Martin  signed  the  notes  sued  on,  as  security,  was 
that  Montgomery  should  not  extend  credit  to  Bailey 
over  and  above  the  amount  of  the  notes  which  Martin 
signed  as  security,  in  such  a  way  as  to  increase  Martin's 
risk;  that  is,  that  Montgomery  should  not  sell  any- 
thing to  Bailey  on  a  credit  after  he  had  taken  up  the 
amount  which  Martin  signed  as  security,  and  in  this 
way  increase  Martin's  risk;  and  if  this  condition  was 
understood  and  agreed  upon  by  Martin  and  Montgom- 
ery at  the  time  of  signing  said  notes,  and  if  Montgom- 
ery violated  this  agreement  or  condition,  by  letting 
Bailey  have  goods  in  addition  to  the  amount  of  the 
notes  sued  on,  without  Martin's  consent,  and  applied 
the  payment  of  such  overplus  to  the  proceeds  of  cotton 
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mortgaged  to  secure  the  notes  sued  on,  then  I  charge 
you  that  Martin  would  be  released  and  discharged  and 
plaintifts  could  not  recover  anything  against  him  in 
this  case." 

A.  M.  FouTB  and  T.  C.  Milner,  for  plaintifts. 
John  W.  Akin,  for  defendant. 

Lumpkin,  Justice. 

The  motion  for  a  new  trial  contains  several  grounds^ 
which,  together  with  the  facts  necessary  to  an  under- 
standing of  the  questions  involved  in  this  case,  are  set 
forth  by  the  reporter.  The  head-notes  really  cover  the 
whole  case  upon  its  substantial  merits,  as  disclosed  by 
the  record. 

1.  It  appears  that  Montgomery  &  Company  did,  in 
fact,  take  from  Bailey  a  mortgage  in  accordance  with 
their  agreement  to  do  so ;  but  as  against  the  rights  of 
Martin,  the  surety,  they  wrongfully  applied  a  portion  of 
the  mortgaged  property,  or  its  proceeds,  to  another  debt 
they  held  against  Bailey.  To  this  extent  the  surety  was 
injured,  and  therefore  is  entitled  to  credit,  as  to  his  lia- 
bility on  the  note,  to  the  extent  of  the  value  of  the 
property  thus  misappropriated. 

2.  It  does  not  appear  that  Montgomery  &  Company 
made  any  agreement  with  Martin  not  to  credit  Bailey 
beyond  the  amount  covered  by  the  mortgage,  as  an  in- 
ducement to  sign  the  note.  If,  after  the  execution  and 
delivery  of  the  note,  Montgomery  &  Company,  without 
any  valuable  consideration  moving  to  them,  made  any 
such  agreement,  it  would  not  aftect  the  tsontract  of 
suretyship  entered  into  by  Martin,  because  such  agree- 
ment on  the  part  of  Montgomery  &  Company  would  be 
a  mere  nudum  pactum;  but  neither  the  absence  of  such 
an  agreement  nor  its  invalidity  would  authorize  the  ap- 
propriation of  the  mortgaged  property  to  the  additional 
debt  of  Bailey  not  covered  by  the  mortgage,  even  if  the 
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surety  expressly  assented  to  the  giving  of  the  additional 
credit  to  Bailey,  unless  that  assent,  fairly  interpreted 
under  all  the  circumstances,  clearly  implied  a  consent 
on  the  part  of  the  surety  to  such  application.  As  the 
case  is  to  be  tried  again,  we  trust  that  the  facts,  which, 
with  the  record  now  before  us,  appear  to  be  somewhat 
confused,  will  be  fully  cleared  up,  and  that,  in  the  light 
of  the  rules  we  have  attempted  to  outline,  a  right  and 
just  result  may  be  reached.  Judgment  reversed. 


Starling  v.  Thb  Wbstbrn  Union  Telegraph  Company. 

'The  case  haying  been  very  loosely  managed  by  counsel  for  the  plain- 
tiff below  aa  to  pleading,  and  apparently  aJso  as  to  eyidence,  and 
it  not  appearing  that  a  new  trial  may  not  further  the  ends  of  jus- 
tice, the  general  rule  applicable  to  the  first  grant  of  a  new  trial 
by  the  presiding  judge  should  control. 
July  80, 1894. 

Action  for  penalty.  Before  Judge  Henry.  Chat- 
tooga superior  court.     September  term,  1898. 

Ennis  &  Starling  and  Q.  A.  H.  Harris,  for  plaintiff. 
McHenry,  Nunnally  &  Nbbl,  for  defendant. 

Lumpkin,  Justice. 

This  was  an  action  against  the  telegraph  company  for 
the  statutory  penalty.  It  resulted  in  a  verdict  for  the 
plaintiff  below ;  the  defendant  moved  for  a  new  trial  on 
several  grounds,  and  a  new  trial  was  granted  by  the 
presiding  judge. 

An  examination  of  the  record  shows  that  the  case  for 
the  plaintiff'  below  was  very  loosely  managed — certainly 
as  to  the  pleading,  and  most  probably  as  to  the  evidence. 
Another  hearing  may  further  the  ends  of  justice.  At 
Any  rate,  it  does  not  appear  that  a  new  trial  will  not 
have  this  result.  This  is  a  case  to  which  the  general 
rule  relating  to  the  first  grant  of  a  new  trial  is  appli- 
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cable,  and  accordingly,  this  court  will  not  closely  scruti- 
nize the  grounds  of  the  motion,  but  will  allow  that  rule 
to  control.  Judgment  affirmed. 


Coulter  v.  Lumpkin. 


04  22ft 
•  100  785 
•100  789 


1.  A  decree  for  a  Bpecific  sum  of  money  but  giving:  time  to  perform 
partly  by  paying  money  and  partly  by  executing  a  promissory  j^  |]| 
note  with  security,  may  be  enforced  by  execution,  without  further            "TT    tj 
order,  after  the  time  limited  for  discharging  the  recovery  in  the            130    no 
way  specified  has  expired,  if  the  defendant  is  still  wholly  in 

default. 

2.  A  judgment  or  decree  for  alimony  has  only  the  lien  of  ordinary 
general  judgments  for  money,  as  to  any  property  of  the  defendant 
not  specifically  dealt  with  and  described  in  the  judgment  or  in  the 
pleadings. 

3.  A  creditor  of  the  husband  who,  whilst  a  suit  is  pending  against 
the  latter  for  alimony,  takes  bona  fide,  without  fraud  on  his  part 
or  any  notice  of  a  fraudulent  object  by  his  debtor,  or  any  reason- 
able grounds  of  suspicion,  a  mortgage  upon  property  not  em- 
braced in  the  pleadings  of  the  pending  suit,  to  secure  a  pre-existing 
debt,  has  priority  over  the  lien  of  the  judgment  or  decree  for  ali- 
mony subsequently  rendered,  the  same  as  he  would  have  over  the 
lien  of  a  judgment  in  favor  of  an  ordinary  creditor  of  the  mort- 
gagor, notwithstanding  he  knew  when  he  took  the  mortgage  that 
the  suit  for  alimony  was  pending.  The  mere  pendency  of  such  a 
suit  will  not  disable  the  defendant  therein  from  making  a  bona  fide 
mortgage  or  conveyance  of  unincumbered  property  over  which 
the  court  has  not  taken  nor  been  asked  to  take  any  direct  jurisdic- 
tion in  order  to  administer  or  secure  it  for  application  to  the  claim 
f6r  alimony. 

July  80,  l£M. 

Equitable  petition.     Before  Judge  Henry.     Walker 
superior  court     February  term,  1893. 

For  a  former  report  of  this  case,  see  88  Ga.  277. 

R.  M.  W.  Glenn,  C.  P.  Gorbb  and  I.  E.  Shumate,  for 
plain tift*  in  error. 
Lumpkin  &  Shattuck  and  Copbland  &  Jackson,  contra. 
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Simmons,  Justice. 

Clara  Coulter  and  her  husband,  O.  L.  Coulter,  sepa- 
rated, and  she  brought  an  action  against  him  for 
alimony.  A  consent  decree  was  taken  in  the  following 
terms : 

"By  consent  of  parties  to  the  above  stated  case 
.  .  .  it  is  ordered,  adjudged  and  decreed  by  the  court 
that  complainant,  Clara  Coulter,  recover  from  respond- 
ent, O.  L.  Coulter,  one  hundred  and  seventy-five  dollars 
for  alimony,  and  thirty-four  dollars  costs  of  suit,  to  be 
discharged  as  follows :  Said  O.  L.  Coulter  is  to  pay  into 
court  instanter  such  sum  as  he  may  now  be  prepared  or 
able  to  pay,  and  the  remainder  by  August  term,  1886, 
of  this  court,  or  to  settle  in  full  the  decree  by  his  prom- 
issory note,  with  J.  A.  Coulter  or  other  like  good  se- 
curity, to  said  Clara  Coulter  for  said  remainder ;  said 
note  to  become  due  25th  day  of  August,  1886.  Upon 
compliance  with  the  above  conditions  or  either  of  them, 
the  said  Clara  Coulter  agrees  in  open  court  as  aforesaid 
to  disclaim  any  other  or  further  alimony  against  said 
0.  L.  Coulter,  and  relieve  said  O.  L.  Coulter  from  any 
and  all  obligation,  legal,  equitable  or  otherwise,  to  sup- 
port, maintain  or  provide  for  her,  said  Clara  Coulter, 
under  Tiis  marital  obligations.  Upon  complying  with 
the  foregoing  conditions  in  full  on  part  of  said  O.  L. 
Coulter,  ordered  and  adjudged  by  the  court  that  this 
decree  be  final  and  in, full  settlement  of  said  case." 

The  husband  failed  to  comply  with  the  terms  of  the 
decree,  and  an  execution  was  issued  thereon  January 
80,  1888,  and  levied  upon  several  lots  of  land,  among 
them  a  sixth-interest  in  lot  number  169  in  Walker 
county.  This  land  was  exposed  for  sale  by  the  sherift* 
and  bought  by  H.  P.  Lumpkin,  he  being  the  highest 
and  best  bidder,  and  a  deed  was  made  to  him  by  the 
sheriif.  In  November,  1885,  prior  to  the  consent  decree 
of  April,  1886,  O.  L.  Coulter  executed  a  mortgage  to 
his  brother,  W.  H.  Coulter,  upon  an  undivided  sixth- 
interest  in  lot  169,  with  power  given  therein  to  the 
mortgagee  to  sell  the  same,  after  properly  advertising  it 
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as  prescribed  in  the  mortgage,  in  case  the  note  for  which 
it  was  given  as  security  was  not  paid  at  maturity.  The 
note  not  being  paid  at  maturity,  the  mortgagee  adver- 
tised it  for  sale  in  accordance  with  the  power  given  in 
the  mortgage,  and  Lumpkin  filed  his  petition  in  equity, 
setting  up  that  the  mortgage  was  given  after  the  sep- 
aration of  the  husband  and  wife,  and  was  therefore  void, 
and  also  that  it  was  given  for  the  purpose  of  defrauding 
the  creditors  of  the  mortgagor.  Coulter,  the  mortgagee, 
answered  the  petition,  denying  that  the  mortgage  was 
fraudulent,  and  insisting  that  the  mortgagor  had  a  right 
to  execute  the  mortgage  for  the  purpose  of  securing  a 
bona  fide  debt  which  the  mortgagor  owed  him,  and  that 
the  fact  that  the  husband  and  wife  had  separated  did 
not  make  the  mortgage  illegal.  It  further  appears  that 
the  property  in  dispute  was  not  embraced  in  the  appli* 
cation  for  alimony.  On  the  trial  of  the  case  Lumpkin 
tendered  in  evidence  the  execution,  which  was  objected 
to  by  the  defendant,  on  the  ground  that  the  judgment 
or  decree  did  not  authorize  the  issuing  of  a/. /a.;  that 
the  sale  thereunder  was  void,  and  that  it  showed  on  its 
face  that  it  was  to  be  satisfied  only  in  the  way  specified 
therein.  The  court  overruled  the  objection,  and  this 
ruling  is  made  one  of  the  grounds  of  the  motion  for  a 
new  trial. 

1.  We  think  the  court  was  right  in  overruling  the 
objection.  It  will  be  observed  that  the  decree  is  for  a 
specific  sum  of  money,  but  allows  the  defendant  to  sat- 
isfy the  decree  by  paying  a  part  thereof  in  cash,  and 
giving  his  note  with  security  for  the  balance.  This 
doubtless  was  for  his  benefit.  When,  therefore,  he 
failed  to  comply  with  the  terms  of  the  decree,  the  plain- 
tift'  had  a  right  to  enforce  it  by  having  an  execution 
issued  for  the  specific  amount  of  money  mentioned  in 
the  decree,  and  this  could  be  done  without  any  further 
order  or  decree  of  the  trial  judge. 
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2.  The  application  for  alimony  not  describing  spe- 
cifically any  property  of  the  husband,  the  judgment  or 
decree  granting  the  application  had  only  the  lien  of  an 
ordinary  general  judgment  for  money.  It  did  not  fix  a 
lien  on  the  property  of  the  husband  superior  to  all 
other  liens. 

8.  Section  1721  of  the  code  declares  that  "after  a 
separation,  no  transfer  by  the  husband  of  any  of  the 
property,  except  bona  fide  in  payment  of  pre-existing 
debts,  shall  pass  the  title  so  as  to  avoid  the  vesting 
thereof,  according  to  the  final  verdict  of  the  jury  in  the 
cause."  It  was  contended  by  the  defendant  in  error 
that  this  section  applies  to  all  cases  of  separation  be- 
tween husband  and  wife,  and  that  therefore  the  mort- 
gage made  by  the  husband  to  his  brother,  after  the  sep- 
aration, was  void  thereunder.  That  would  be  true,  in 
our  opinion,  if  the  separation  was  followed  by  proceed- 
ings for  a  divorce,  but  where  no  such  proceeding  is  in- 
stituted, but  there  is  simply  an  application  for  alimony, 
and  where  the  application  does  not  set  out  a  schedule 
of  the  property  of  the  husband,  this  section  does  not 
apply.  Even  a  decree  for  alimony  rendered  in  a  suit  for 
divorce  has  no  retroactive  eftect  except  as  to  property 
embraced  in  the  schedule. 

4.  If  this  is  true,  the  mortgage  given  by  the  hus- 
band to  his  brother,  if  taken  by  him  bona  fide  and  with- 
out fraud  on  his  part  or  notice  of  a  fraudulent  intent  or 
reasonable  ground  for  suspicion,  upon  property  not  em- 
braced in  the  pleadings,  to  secure  a  bona  fide  pre-exist- 
ing debt,  would  have  priority  over  the  judgment  or 
decree  for  alimony  obtained  prior  to  the  rendition  of 
that  judgment,  just  as  much  as  if  a  creditor  had  sued  the 
brother  and  obtained  judgment  after  the  execution  of 
the  mortgage ;  and  this  is  true  although  the  mortgagee 
may  have  had  notice  of  the  pending  suit.  The  pend- 
ency of  the  suit  would  not  prevent  the  defendant  therein 
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from  making  a  bona  fide  mortgage  upon  property  which 
the  court  had  not  taken  nor  been  asked  to  take  jurisdic- 
tion of  in  order  to  administer  or  secure  it  for  the  wife 
in  payment  of  her  alimony.  The  wife  not  claiming  in 
her  pleadings  any  lien  superior  to  other  liens,  and  not 
specifying  or  describing  any  particular  property  therein, 
and  the  court  not  having  rendered  any  judgment  decree- 
ing a  special  and  superior  lien,  her  judgment  is  necessa- 
rily a  general  judgment,  and  inferior  to  any  bona  fide 
lien  created  before  its  rendition.      Judgment  reversed. 


The  Rome  Street  Railroad  Company  v.  McGinnis. 

Where,  withoat  the  knowledge  of  the  conductor  or  the  engineer, 
some  nnauthorized  person  applied  a  brake  to  the  car  attached  to  a 
dummy  engine  on  a  street  railway  while  the  engine  and  car  were 
ascending  a  steep  grade,  and  thus  the  progress  of  the  engine  was 
arrested,  whereupon  the  conductor,  in  order  to  enable  the  engineer 
to  go  forward,  had  the  brake  taken  off,  and  the  engineer  not  know- 
ing that  the  brake  would  be  taken  off,  and  intending  to  go  back- 
ward down  the  grade,  reversed  the  engine  at  about  the  same  mo- 
ment when  the  brake  was  taken  off,  and  in  consequence  of  this 
inharmonious  action  of  two  minds  under  pressure  of  the  emer- 
gency, each  intending  a  proper  object  and  neither  knowing  of  the 
intention  of  the  other,  the  train  backed  too  rapidly,  and  conse- 
quently collided  with  a  wagon  which  was  not  expected  to  be  on 
the  track  and  not  known  to  be  on  it  until  it  was  too  late  to  stop, 
and  which  would  not  have  been  there  but  for  the  mules  drawing 
it  having  become  suddenly  frightened  by  the  backward  movement 
of  the  train,  the  calamity  was  a  pure  accident,  and  the  driver  of 
the  mules,  who  sustained  a  personal  injury  in  consequence  of  the 
collision,  cannot  recover. 

July  80, 1894. 

Action  for  damages.  Before  Judge  Henry.  Floyd 
superior  court.     September  terra,  1893. 

McGinnis  sued  the  railroad  company,  and  obtained  a 
verdict  the  amount  of  which  does  not  appear  in  the 
record.  The  company  moved  for  a  new  trial  on  the 
general  grounds  among  others,  and  the  motion  was  over- 
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ruled.  Plaintiff  alleged  that  he  was  injured  by  the 
gross  negligence  of  the  company  in  the  running  of  its 
car,  propelled  by  a  dummy  engine,  upon  a  street  in  the 
city  of  Rome,  in  loosening  the  brakes  and  allowing  the 
train  to  run  backwards  rapidly  down  a  steep  incline  with 
no  one  to  control  its  movement,  in  having  no  rear  brake- 
man  or  any  one  to  give  the  engineer  notice  that  any  one 
was  on  the  track,  in  having  no  light  at  the  rear  end  of 
the  train  (it  being  at  night),  in  giving  no  warning  of  the 
approach  of  the  train,  in  not  having  it  properly  manned, 
and  in  undertaking  to  ascend  the  incline  without  brakes 
being  released  and  loosed.  The  testimony  for  plaintift' 
showed  that  he  was  driving  a  wagon  drawn  by  a  pair 
of  mules  that  were  afraid  of  the  dummy.  The  dummy 
and  car  went  out  Second  avenue  in  Rome  to  the  bridge 
crossing  the  Oostanaula  river.  Plaintiff  was  going  in 
the  same  direction,  and  after  the  car  had  passed  he  fol- 
lowed behind  it.  "When  the  dummy  was  upon  the 
apron  or  approach  to  the  bridge  and  very  nearly  to  the 
bridge  itself,  it  suddenly  stopped,  5tnd  the  engineer  re- 
versed it  and  applied  steam  causing  the  train  to  run 
back  down  the  incline  very  rapidly.  Its  approach  fright- 
ened the  mules,  and  they  turned  half  round,  throwing 
the  wagon  partly  upon  the  railroad  track  twenty  or 
thirty  feet  from  the  beginning  of  the  apron,  where  the 
collision  occurred  before  plaintiff  could  escape.  He  was 
thrown  about  twenty  feet  and  the  wagon  was  wrecked. 
No  bell  was  rung,  nor  whistle  blown,  nor  other  warning 
given.  The  conductor  of  the  car  came  to  the  rear  and 
put  the  brakes  on  at  or  just  after  the  moment  of  the 
collision.  The  wagon  would  not  have  been  struck  had 
not  the  mules  backed  it^upon  the  track. 

The  testimony  for^the  defendant  was,  in  brief,  as  fol- 
lows :  The  brakes  were  off  when  the  train  started  up 
the  incline,  and  some  unknown  person  set  one  of  them, 
causing  the  same  to  stop,  and  it  could  be  moved  no 
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further  except  by  going  back  down  and  running  up 
again.  The  conductor  sent  a  negro  to  the  front  end  of 
the  car  to  release  the  brake  so  set,  and  went  back  to  the 
rear  platform.  That  brake  was  released  just  as  the  en- 
gineer reversed  the  engine.  The  conductor  put  on  the 
rear  brake  as  soon  as  he  could  get  to  it.  He  had  been 
<}ollecting  fares.  The  car  was  within  twenty  feet  of  the 
mules  when  they  commenced  to  turn  and  jump.  The 
track  was  wet,  the  weather  being  damp.  There  were 
signal  lights  on  each  end  of  the  car  and  lights  inside  of 
it.  The  electric  street  lamp  near  by  made  all  objects 
plainly  visible.  When  the  train  started  back,  the  en- 
gineer threw  the  lever  in  the  forward  motion,  did  all  he 
<)ould  to  arrest  the  speed  and  called  for  brakes. 

Dean  &  Dean,  for  plaintiff  in  error. 

G.  &  W.  Harris  and  Fouch6  &  Pouch6,  contra. 

Lumpkin,  Justice. 

Under  the  evidence  in  this  case,  the  material  portions 
of  which  appear  in  the  reporter's  statement,  the  injury 
to  the  plaintiff  below  was  the  result  of  a  pure  accident, 
and  the  defendant  was  not  liable.  The  head-note  sets 
forth  the  view  we  entertain  of  the  case  about  as  fully  and 
-as  accurately  as  we  would  be  able  to  do  in  an  elaborate 
opinion.  In  order  to  test  the  correctness  of  the  conclu- 
sion we  have  reached,  nothing  is  essential  except  an  ex- 
amination of  the  evidence,  to  do  which  would  not  be 
materially  aided  by  further  comment  on  our  part. 

Judgment  reversed. 


The  Southern  Marble  Company  v.  Darnell. 

The  measure  of  damages  for  injury  to  a  mill-site,  occasioned  by 
diverting  therefrom  at  a  point  above  the  owner's  land,  by  means 
of  a  permanent  ditch,  the  water  or  a  part  of  the  water  in  a  stream 
which  would  otherwise  have  reached  the  mill-site  and  might  have 
been  used  as  a  part  of  the  available  water-power,  is  either  the 
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differeuce  in  the  value  of  the  land  without  the  diverted  water  and 
its  value  with  that  water,  or  the  like  difference  as  to  the  value  of 
the  mill-site  itself,  the  owner  being  entitled  to  recover  one  or  the 
other  of  these  differences  at  his  election.  No  mill  ever  having 
been  actually  erected,  nor  anything  done  preparatory  to  its  erec- 
tion, the  intention  of  the  owner  at  the  time  the  diversion  of  the 
water  took  place,  or  at  a  previous  or  subsequent  time,  to  erect  a 
mill  on  the  site  in  question,  would  make  no  difference  as  to  measur- 
ing his  damages.  The  anticipated  profits  of  a  mill  which  never 
existed  could  not  be  recovered. 

2.  The  like  measure  of  damages  would  apply  to  an  ochre  or  manga- 
nese mine,  or  mines,  never  opened  or  worked  or  put  in  a  state  of 
preparation  for  applying  the  water  to  them. 

3.  If  the  owner  consented  to  the  construction  of  the  ditch  or  canal 
knowing  the  purpose  of  the  same;  he  could  not  afterwards  com- 
plain of  the  result  as  an  injury  to  him  or  his  premises.  His  con- 
sent might  be  inferred  from  his  aiding  as  an  employee  in  survey- 
ing and  locating  the  route  of  the  ditch  and  accepting  compensation 
for  his  labor,  unless  he  actually  objected  and  made  his  objection 
known  in  due  time. 

4.  If  the  owner  stood  by  while  the  ditch  or  canal  was  being  con- 
structed at  a  heavy  expense,  and  made  no  objection  and  took  no- 
steps  to  prevent  the  work  or  its  consequences,  until  after  comple- 
tion, he  would  be  estopped  from  afterwards  obtaining  an  injunc- 
tion against  the  use  of  the  ditch  or  the  continuous  diversion  of 
the  water  by  means  of  the  same. 

July  30, 1804. 

Equitable  petition.  Before  Judge  Gobbr.  Pickens 
superior  court.     September  term,  1893. 

The  petition  of  Manson  Darnell  alleged:  Upon  plain- 
tiff's land  flow  two  streams  of  water,  known  as  Barnett 
creek  and  Dock  creek.  On  one  of  them  is  a  valuable 
water  power  of  the  height  of  about  25  feet,  over  which 
the  creek  flows,  and  to  utilize  which  plaintift*  intended 
to  erect  a  mill  for  grinding  grain  for  profit,  said  water 
power  being  suflicient,  with  the  natural  and  ordinary 
flow  of  water  in  the  creek,  to  propel  the  machinery  of 
the  mill  or  other  ordinary  machinery  usually  propelled 
by  water.  Plaintift*'s  home  and  farm  are  on  this  land,, 
and  he  conducts  farming  operations  thereon;  and  said 
streams  are  very  valuable  in  furnishing  to  the  farm  and 
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its  uses,  at  all  timee  when  undistorbed  and  in  their 
natural  ^w,  an  adequate  supply  of  water.  The  land 
contains  valuable  mineral  deposits,  and  the  streams  are 
indispensably  necessary  to  the  development  and  mining^ 
of  said  minerals ;  and  in  the  event  plaintiff  should  at 
any  time  desire  to  enter  upon  such  development  and 
mining,  it  would  be  necessary  to  divert  said  streams  or 
some  portion  thereof  for  that  purpose,  and  the  volume 
of  the  same  in  their  natural  flow  would  be  entirely  suf- 
ficient for  such  operations.  Defendant,  a  corporation  of 
this  State,  doing  the  business  of  quarrying  marble  in 
the  immediate  neighborhood  of  said  land,  has  diverted 
said  streams  from  their  natural  and  usual  channels,  and 
has  conveyed  the  waters  of  the  same  off  and  away  from 
plaintiff's  land,  by  means  of  aqueducts,  pipes,  ditches,^ 
dams  and  other  means,  thereby  absolutely  depriving 
plaintiff'  of  the  uses  and  benefits  of  the  waters  of  said 
streams;  has  disregarded  defendant's  notice  to  desist 
from  such  unlawful  diversion,  and  has  continued  the 
same  for  the  past  two  years.  If  defendant  be  permitted 
further  to  continue  such  diversion,  the  land  of  plaintiff 
will  necessarily  be  irreparably  depreciated  in  value ;  his 
farm  will  be  seriously  damaged,  and  his  water  power  on 
which  he  intended  to  erect  the  mill  will  be  totally  de- 
stroyed and  made  worthless,  and  the  various  uses  and 
benefits  accruing  to  him  by  the  free  and  undisturbed 
possession  and  enjoyment  of  said  streams  will  be  largely 
impaired.  Defendant  is  using  said  waters  on  its  prop- 
erty in  quarrying  and  cutting  marble  for  profit,  without 
the  permission  of  or  the  slightest  compensation  to  plain- 
tiff, who,  by  these  means,  has  been  damaged  $5,000.  He 
prays,  that  defendant  be  commanded  by  injunction  to 
desist  absolutely  from  the  diversion  of  the  streams  from 
their  natural  and  usual  channels,  and  from  interfering' 
in  any  way  with  their  course  or  condition.  By  amend- 
ment he  alleges,  that  while  he  has  claimed  damages  in 
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a  sum  mentioned,  such  damages  are  irreparable  if  de- 
fendant be  permitted  to  continue  the  acts  complained  of; 
that  his  farm  as  such,  and  with  reference  solely  to  the 
use  of  the  same  for  agricultural  purposes,  has  been 
damaged  $1,000  by  the  acts  complained  of;  that  by  the 
diversion  of  the  water  from  his  land,  and  the  diminu- 
tion of  the  supply  to  which  he  is  justly  entitled,  he  has 
been  damaged  $500  as  to  his  cattle,  horses  and  other 
8tock;  that  his  contemplated  mill  property  has  been 
damaged  $1,000;  that  with  the  ordinary  and  natural 
flow  of  water  in  the  stream  on  which  said  water  power  is 
situated,  the  contemplated  mill  could  have  been  profit- 
ably erected  and  operated,  and  other  machinery  usually 
propelled  by  water,  for  threshing  grain,  ginning  cotton, 
etc.,  could  have  been  successfully  and  profitably  utilized 
on  and  by  said  water  power,  but  for  the  unlawful  acts 
of  defendant  in  the  diversion  and  diminution  of  the 
water  supply;  that  by  said  acts  the  mineral  interest, 
consisting  of  valuable  deposits  of  manganese  and  ochre, 
has  been  damaged  |2,000 ;  that  by  being  denied  the  free 
and  undisturbed  use  of  the  supply  of  water  natually  be- 
longing to  and  running  in  said  streams,  complainant 
has  been  unable  to  complete  negotiations  for  the  leasing 
of  these  mineral  deposits  to  solvent  and  responsible  par- 
ties, and  such  negotiations  were  actually  in  progress,  and 
were  terminated  by  such  parties  because  of  the  diver- 
sion and  diininution  of  the  water  supply  by  defendant; 
and  that  in  the  use  of  water  from  said  streams,  of  which 
plaintift*  has  been  deprived  by  the  acts  of  defendant, 
for  culinary  and  other  household  purposes,  he  has  been 
damaged  $600;  for  all  of  which  several  sums  he  prays 
judgment.  He  further  alleges,  that  at  the  time  of  the 
diversion  of  the  streams  flowing  over  his  land,  he  was 
the  owner  and  in  actual  possession  of  the  same ;  that 
,one  of  the  streams  runs  within  less  than  fifty  feet  of  his 
residence ;  that  these  streams  flow  in  a  southerly  direc- 
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tion,  their  source  being  in  a  northerly  direction  from 
his  land  and  residence;  that  at  a  point  on  said  streams 
about  400  yards  from  his  land,  the  ditch  by  means  of 
which  the  water  is  diverted  has  been  cut  for  a  distance 
of  nearly  five  miles,  running  in  a  westerly  direction, 
taking  up  and  diverting  all  the  streams  flowing  in  a 
southerly  direction  and  which  the  ditch  crosses,  the 
purpose  being  to  discharge  the  water  of  said  streams 
into  a  reservoir  at  the  western  turning  of  the  ditch,  and 
thence  to  the  mill  and  quarries  of  defendant,  in  the  oper- 
ation of  which  mill  and  quarries  the  water  is  used,  etc. 

There  was  a  demurrer  to  the  petition,  which  was  sus- 
tained as  to  the  allegations  relating  to  diminution  of 
water  for  stock,  culinary  and  domestic  purposes,  and 
agricultural  purposes ;  but  overruled  in  other  respects, 
and  defendant  excepted.  In  its  answer  it  denies  that 
it  has  damaged  plaintifi^  in  any  Way  ;  or  that  it  has  so 
diverted  water  as  to  deprive  plaintiflT  of  an  abundant 
supply  for  his  stock,  or  for  any  ordinary  domestic  or 
agricultural  purpose;  or  that  with  the  full,  ordinary 
and  natural  flow  of  water  there  would  be  a  suflicient 
supply  to  aftbrd  plaintiff'  such  power  as  to  enable  him 
to  erect  and  profitably  conduct  a  mill ;  or  that  there  are 
mineral  deposits  of  value  on  his  land,  the  profitable 
working  of  which  is  or  has  been  prevented  by  a  diver- 
sion of  water  by  defendant,  or  that  the  natural  and 
ordinary  flow  of  water  would  be  suflicient  for  the  profit- 
able working  of  said  minerals.  Defendant  further 
pleads,  that  it  acquired  a  perfect  legal  right  to  construct 
the  water-way  complained  of.  One  of  its  lateral  ditches 
does  divert  a  small  amount  of  water  which  by  its  natural 
course  would  flow  into  Dock  and  Barnett  creeks,  but 
plaintift'  is  not  in  any  manner  injured  thereby.  The 
points  of  diversion  are  n€lir  the  heads  of  the  streams, 
and  the  amount  of  water  diverted  from  the  streams  by 
the  ditch  is  very  small,  so  small  as  not  perceptibly  to 
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lessen  the  volume  of  water  in  the  streams  when  they 
reach  plaintiif's  land.  These  streams  are  made  op  or 
supplied  by  numerous  springs  along  their  course,  the 
fjreater  number  of  which  are  at  points  below  the  diteh. 
When  the  streams  reach  plaintiff's  land,  they  contain  a 
sufficient  quantity  of  water  to  furnish  an  adequate  sup- 
ply daily  for  50,000  head  of  cattle,  a  much  larger  herd 
than  will  probably  ever  be  pastured  on  said  land  by- 
plaintiff,  his  heirs  or  assigns.  It  is  not  practicable,  with 
or  without  the  water  diverted  by  the  ditch^  to  erect  a 
mill  at  plaintiff's  alleged  mill-site  (which  defendant  has 
had  examined)  that  can  be  successfully  and  profitably 
operated.  The  alleged  damage  to  said  mill-site,  if  any 
has  been  sustained,  is  too  remote  and  speculative  to  be 
recovered.  Defendant  cut  the  ditch  more  than  two 
years  ago,  and  has  continued  from  that  time  to  use 
it;  it  was  constructed  at  much  labor,  expense  and  time, 
and  is  of  much  value  to  defendant.  Long  before  it 
was  dug,  plaintiff  was  fully  aware  of  defendant's  pur- 
pose. He  actually  took  part  in  the  survey  for  the  ditch, 
was  employed  by  defendant  to  assist  in  its  construction, 
did  assist  in  the  work,  and  was  paid  for  his  services  by 
defendant.  Wherefore  he  is  estopped  from  urging  that 
he  has  been  damaged  by  it;  but  if  not  estopped,  he  has, 
by  his  long  acquiescence  and  laches,  deprived  himself  of 
the  right  to  equitable  relief  by  injunction. 

The  jury  found  for  the  plain tift*  JlOO  as  damages,  and 
that  defendant  be  perpetually  enjoined  as  prayed.  De- 
fendant's motion  for  a  new  trial  was  overruled.  The 
motion  alleges  that  the  verdict  is  contrary  to  law  and 
evidence,  and  contains  the  following  special  grounds : 

To  plaintiff's  testimony  of  his  intention  to  erect  a 
mill,  defendant  objected  on  the  ground  that  such  proof 
would  be  irrelevant  and  immaterial,  and  because  a  re- 
covery on  account  of  such  intention  would  be  of  a  future, 
speculative  and  remote  nature.    Upon  this  objection  the- 
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court  made  the  following  ruling,  which  is  assigned  as 
error :  "  My  idea  is,  that  he  would  have  a  right  to  show 
that  he  had  an  intention  and  ability  to  erect  a  mill,  and 
has  a  right  to  show  what  was  the  value  for  rent  of  such 
a  mill  as  he  had  the  ability  and  intended  to  erect,  for 
the  time  he  was  deprived  of  it  by  the  act  of  the  defend- 
ant, if  he  was  deprived,  I  mean  by  value  for  rent  the 
profit  for  hire ;  you  can  take  into  consideration  what  it 
would  cost,  and  the  profit  that  would  be  in  it  for  rent 
during  the  time  he  was  deprived  of  it,  taking  into  con- 
sideration the  amount  of  cost  and  all.  Of  course,  the 
capital  he  put  into  it  would  be  taken  into  consideration. 
It  is  the  profit  for  rent  during  the  time  he  was  deprived 
of  it." 

Plaintiff  testified,  in  relation  to  damage  by  diversion 
of  the  streams  from  his  mineral  land :    "  We  have  got 
some  manganese  and  ochre  property,  and  we  got  an  op- 
tion at  one  time  to  certain  property  to  McConkey  and 
JJly.    Them  two  parties  come  to  me  and  Mr.  Padgett  and 
wjinted  a  showing  on  our  property  there,  and  we  give 
'them  a  showing,  and  the  time  come  on  for  them  to  pay 
-for  it,  and  they  told  me  the  money  was  ready  if  we  put 
.  the  water  back  there, — the  water  the  Southern  Marble 
Company  took  from  me.     Me  and  Mr.  Padgett  were  to 
.get  sixteen  hundred  dollars.     Mr.  Padgett  had  a  half- 
interest  in  the  minerals.     They  told  us  both  that  the 
money  was  ready  if  we  would  put  the  water  back  there, 
that  they  had  no  use  for  it  without  the  water."    To  this 
testimony  defendant  objected,  on  the  ground  that  plain- 
tiff' could  only  show  how  much  he  had  been  damaged 
by  being  deprived  of  the  water  that  he  could  have  used 
in  the  development  of  the  mineral  property ;  that  the 
/Option  did  not  indicate  in  any  manner  the  value  of  the 
property ;  that  such  projected  sale  did  not  indicate  the 
value  of  the  property  prior  to  bringing  the  suit:  and 
-that  the  sayings  of  these  other  parties  were  not  admis- 
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sible.  The  court  ruled,  that  the  giving  of  the  option 
would  be  immaterial,  and  that  plaintift*  would  have  a 
right  to  show  any  damage,  not  prospective,  accruing  to 
hira.  Also:  "You  are  here  asking  for  an  injunction 
to  restrain  these  people  from  diverting  this  water.  If 
you  get  the  relief  you  seek,  you  would  have  your  min- 
eral property  and  your  water  on  it.  You  have  the  right 
to  show  what  you  could  have  sold  this  property  for,  as 
one  of  the  means  of  determining  its  worth  or  value. 
You  have  no  right  to  show  what  anybody  said  about  it. 
It  is  a  fact,  though,  if  you  can  sell  it,  that  you  have  a 
right  to  show.  Upon  the  question  as  to  what  it  would 
be  worth  per  year,  you  have  a  right  to  show  it.  You 
can  show,  if  you  cad,  what  you  could  have  sold  it  for, 
by  way  of  showing  the  worth  of  the  property;  and 
then  the  question  would  come  up  as  to  its  annual  worth. 
The  measure  of  damages  would  be  its  annual  value,  that 
is,  for  the  time  he  was  deprived  of  the  use  of  this  water. 
The  presumption  is,  if  it  was  worth  eight  hundred  dol- 
lars, it  is  worth  that  now,  if  you  get  the  water  back. 
That  is  the  gist  of  your  case — ^that  you  were  damaged 
by  taking  this  water  off.  If  you  were,  you  must  show 
it  to  the  jury  during  this  time — ^prior  to  the  filing  of  the 
suit."  Plaintiff  testified,  under  this  ruling,  that  they 
could  have  sold  that  property  for  f  1,600  but  for  this  in- 
terference with  the  water ;  that  he  did  not  know  exactly 
what  he  could  have  made  out  of  it,  but  he  thought  it 
would  have  been  worth  f  300  a  year.  Defendant  further 
objected,  that  the  law  establishes  the  rental  or  annual 
value  of  the  property ;  and  that  the  testimony  gave  the 
opinion  of  the  witness  as  to  what  the  rental  value  of 
the  property  would  be  for  mineral  purposes,  when  it 
was  not  shown  that  he  was  an  expert.  On  these  objec- 
tions the  court  ruled:  "I  do  not  think  that  it  would 
necessarily  follow,  because  he  could  have  sold  the  land 
for  a  certain  value,  that  it  would  be  worth  so  much  per 
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year.  If  he  has  been  in  charge  of  the  property  and 
knows  all  the  facts  and  circumstances  connected  with 
it — if  he  knows  what  he  could  realize  out  of  it  for  rent 
or  lease,  I  think  he  would  have  a  right  to  state  it." 
Upon  the  foregoing  rulings  errors  are  assigned,  and  a 
similar  assignment  is  made  on  the  following  testimony 
of  Padgett,  touching  which  the  court  made  like  rulings : 
"  We  had  a  contract  with  McConkey  and  Ely,  if  it  proved 
to  be  good  they  would  take  it.  They  worked  down  on 
my  brother's  farm.  They  would  take  the  mineral  in- 
terest. It  was  iron  and  manganese  and  ochre.  They 
called  it  manganiferous  ore.  They  went  on  and  worked 
on  my  brother's  below  us,  and  I  sorter  opened  ours. 
They  took  an  option  on  ours  at  (1,600.  Plaintift'  and 
I  each  had  a  half-interest  in  the  property.  We  sold  it 
for  (1,600, — that  was  the  contract.  That  was  a  little 
before  the  ditch  was  cut.  They  came  and  told  us  they 
would  take  the  property,  but  the  water  was  cut  off,  and 
they  went  and  worked  some  on  the  same  land.  Taking 
the  water  off  into  that  ditch  to  the  marble  works  pre- 
vented the  sale." 

The  court  charged:  "The  owner  of  land  is  entitled 
to  the  free  and  exclusive  enjoyment  of  all  water-courses 
not  navigable  flowing  over  his  land,  and  the  diverting 
of  a  stream  wholly  or  in  part  from  the  same,  or  the  ob- 
structing thereof  so  as  to  impede  its  course  or  cause  it 
to  overflow  or  injure  his  land  or  any  right  appurte- 
nant thereto,  or  the  adulterating  thereof  so  as  to  inter- 
fere with  its  value  to  him,  is  a  trespass  upon  his  prop- 
erty." Assigned  as  error,  because  the  facts  of  the  case  do 
not  constitute  a  trespass  on  plaintift''s  property,  and  the 
principle  of  law  stated  should  not  have  been  emphasized. 

The  court  gave  in  charge  sections  742  and  744  of  the 
code,  adding :  "In  this  connection  I  charge  you,  whether 
or  not  this  proceeding  in  cutting  this  ditch,  if  this  plain- 
tiff' Mr.  Darnell  was  not  notified  and  gave  no  consent 
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to  a  diversion  of  this  water,  even  if  it  was  diverted  from 
A  point  before  it  reached  his  land,  he  would  not  be 
bound'  by  any  proceedings  of  that  kind.  It  would  not 
iiftect  him  unless  it  has  been  shown  to  yon  that,  in  the 
damages  which  accrued  to  him,  he  was  a  party  to  it  and 
was  bound  by  it."  Assigned  as  error,  because  of  the 
following  facts :  In  argument  counsel  for  plaintiff  in- 
sisted that  defendant  had  robbed  the  plaintiff  of  his 
property,  etc.;  in  reply  to  which  counsel  for  defendant 
orally  requested  a  charge  to  the  effect  that  defendant  as 
a  mining  corporation  could,  under  the  law,  divert  water 
from  its  natural  course  by  a  ditch  across  the  lands  of 
^  another,  and  that  the  jury  would  be  authorized  to  pre- 
sume that  defendant  acquired  a  legal  right  to  cut  the 
-ditch.  The  charge  given  was  not  equivalent  to  the 
charge  orally  requested ;  on  the  contrary  the  last  clause 
is  a  practical  refusal  of  the  request.  It  was  error  to 
refuse  to  charge  upon  the  subject  of  presumption,  as 
requested.  The  last  clause  was  also  error,  because  the 
evidence  shows  that  plaintiff  assisted  in  surveying  the 
ditch,  was  paid  for  that  service  by  defendant,  and  stood 
by  and  saw  the  work  of  construction  go  on  without  ob- 
jecting to  it ;  and  he  is  therefore  estopped  from  denying 
that  defendant  had  the  right  to  cut  the  ditch. — To  this 
ground  the  court  appends  this  note:  "Counsel  asked 
court  to  charge  sections  in  this  ground  set  out.  Coun-^ 
«el  argued  to  jury  that  the  presumption  was,  the  defend- 
ant had  the  authority  to  do  what  it  had  done,  and  that 
the  presumption  was  its  acts  were  lawful  acts  and  not 
unlawful  acts.  Counsel  may  have  asked  orally  court  to 
charge  as  to  presumptions.     As  to  this  I  cannot  say." 

The  court  charged:  "The  plaintiff  alleges  that  the 
water  has  been  diverted  so  that  it  is  not  returned  to  its 
natural  channel  to  pass  over  the  plaintiff's  land,  but  is 
diverted  therefrom.  He  alleges  different  ways  in  which 
he  has  been  damaged.     He  says  that  these  damages  are 
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irreparable,  and  that  for  these  reasons,  on  the  evidence 
in  the  case,  the  defendant  ought  to  be  enjoined  from  the 
further  and  continued  diversion  of  the  water  as  he  in- 
sists. As  to  what  the  truth  of  the  case  is,  it  is  for  you 
to  say  from  the  evidence.  The  burden  is  upon  the 
plaintift*  to  make  out  his  case  by  the  preponderance  of 
the  evidence.  If  you  believe  from  the  evidence  that 
the  defendant  diverted  the  water  as  charged,  in  such  a 
way  as  to  take  it  from  its  natural  channel,  not  return- 
ing it,  and  that  after  taking  it  from  a  point  on  the 
stream  above  plain  titty's  land,  so  conducted  the  water 
that  it  was  not  returned  to  its  natural  channel,  and  it 
did  not  flow  in  its  natural  channel  through  plaintift*'s 
land,  upon  such  a  state  of  facts,  if  no  reason  appeared 
to  the  contrary,  and  the  case  is  in  other  respects  made 
out,  the  plaintift'  would  have  a  cause  of  action  against 
the  defendant,  and  he  would  be  entitled  to  a  verdict  for 
nominal  damages  for  the  invasion  of  his  right  to  have 
the  wat^r  flow  through  the  land  iti  its  natural  channel. 
If  the  defendant  diverted  the  water  as  charged,  either 
wholly  or  in  part,  so  as  to  prevent  it  either  wholly  or 
in  part  flowing  in  its  natural  channel  through  the  lauds 
of  the  plaintift*,  and  by  reason  of  this  the  plaintiff*  was 
damaged,  and  you  further  believe  from  the  evidence  that 
such  damages  are  irreparable  and  continue  to  be,  that  is, 
the  damages  caused  by  such  diversion,  then,  in  such  case, 
if  no  reason  appears  to  the  contrary,  and  the  case  is  in  all 
respects  made  out  to  the  satisfaction  of  the  jury,  the 
plaintiff  would  be  entitled  to  a  perpetual  injunction  en- 
joining the  defendant  from  diverting  the  water,  if  such  is 
the  fact.  The  defendant  insists  that  the  plaintiff*  is  es- 
topped from  seeking  an  injunction  against  it,  for  the  rea- 
son that  the  plaintiff*  stood  by  and  saw  it  spend  its  money 
and  build  its  ditch  and  works  and  go  to  great  expense, 
that  the  plaintiff*  helped  to  construct  the  ditch,  and  that 
«uch  time  has  elapsed,  and  that  for  these  reasons,  along 
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with  others,  would  bar  the  plaintiff  of  his  right  to  an  in- 
junction, if  he  ever  had  such  right.  The  injunction  asked 
by  the  plaintiff  is  asked  as  an  equitable  right.  A  man 
who  would  have  equity  must  do  equity — ^that  he  himself 
has  acted  properly  about  the  matter  in  controversy.  He 
must  not,  by  word  or  deed,  have  led  the  opposite  pArty 
into  the  position  about  which  he  complains,  must  have 
been  diligent  and  not  guilty  of  any  laches  in  the  assert- 
ing of  his  rights."  Error,  because:  (1)  Plaintiff'  does 
not  allege  in  his  pleadings  that  his  damages  are  irrepa- 
rable ;  but  on  the  contrary  alleges  his  damage  in  a  spe- 
cific sum,  and  prays  judgment  therefor.  (2)  This  charge 
enumerates  and  repeats  the  facts  alleged  by  plaintiff, 
and  instructs  the  jury  that  they  are  sufficient,  if  no  rea- 
son to  the  contrary  appears,  to  authorize  a  verdict  for 
the  plaintiff*,  and  then  proceeds  to  state  the  contrary 
reason  insisted  upon  by  defendant,  but  omits  to  instruct 
the  jury  that  such  reason,  if  it  exists,  would  be  sufficient 
to  estop  the  plaintiff,  but  on  the  contrary  instructs  the 
jury  that  the  plaintiff  must  by  word  or  deed  have  led 
the  defendant  to  do  that  of  which  he  complains,  before 
he  can  be  estopped. 

The  court  charged:  "The  plaintiff  insists  that  he  ia 
entitled  to  special  damages.  He  insists  that  the  water 
was  diverted  from  a  place  where  he  intended  and  had 
the  ability  to  build  a  mill ;  that  he  was  prevented  from 
building  the  mill,  for  the  reason  that  the  water  was  di- 
verted therefrom,  and  that  he  had  not  sufficient  letlt  to 
run  the  mill.  The  burden  would  be  upon  the  plaintiff  to 
show  that  he  is  entitled  to  the  special  damages  claimed. 
The  burden  would  be  upon  the  plaintiff  to  show  that 
he  intended  to  build  the  mill  and  had  the  ability  to  build 
it,  in  so  far  as  he  had  money  or  resources  to  build  it* 
Again,  he  would  have  to  show  the  profit  of  such  a  mill 
during  the  time  he  was  deprived  of  the  use  of  it,  prior 
to  the  time  of  filing  this  suit,  taking  into  consideration 
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the  cost  of  the  erection  of  the  mill  and  all  of  the  ex- 
penses incurred  on  the  account  and  in  the  running  of  it. 
If  the  plaintift*  has.shown  to  your  satisfaction  that  he  in- 
tended and  had  the  ability  to  build  such  a  mill  and  was 
frustrated  by  the  diversion  of  the  water,  and  that  there 
was  a  certain  profit  from  the  rent  of  it,  making  allow- 
ance for  and  taking  into  consideration  the  expenses  of 
erection  and  all  other  expenses,  and  after  deducting  for 
these,  then  in  such  event  you  would  find  for  the  plain- 
tiflf  whatever  special  damages  he  has  lost  by  the  act  of 
the  defendant  in  this  way,  under  this  rule,  up  to  the  time 
of  the  filing  of  this  suit."  Error,  because  the  damages 
which  the  jury  are  thus  authorized  to  find  are  specula- 
tive and  remote. 

The  court  charged:  "  So  the  plain tift*  says  he  is  enti- 
tled to  special  damages  for  the  diversion  of  the  water 
in  connection  with  certain  mineral  interests.  As  to  what 
the  facts  are,  it  is  for  you  to  say.  I  charge  that  he 
would  be  entitled  to  recover  whatever  special  damages 
he  has  shown  he  has  suffered  in  this  connection.  The 
measure  would  not  be  the  value  of  the  property,  but  it 
would  be  whatever  profit  he  has  shown  he  has  lost  on 
account  of  his  inability  to  work  such  mineral  property 
on  account  of  the  diversion  of  the  water,  and  which 
would  have  accrued  to  him  if  he  had  had  the  water  and 
had  worked  it;  not  prospective  damages,  but  such  as 
have  been  shown  would  have  accrued  to  him  had  not 
the  defendant  deprived  him  of  the  water  necessary  to 
work  them,  if  such  is  the  fact.  Now,  it  would  be  on 
the  plaintiff'  to  show  all  these  things.  If  there  was  suf- 
ficient water  left  for  the  purpose  of  working  them,  or 
if  he  has  not  shown  what  the  profit  would  be,  or  the 
jury  should  believe  from  the  evidence  that  there  would 
have  been  no  profit  in  working  them,  or  if  the  jury 
should  believe  that  the  diversion  of  the  water  has  not 
caused  the  plaintiff'  any  damage,  then  in  such  event  the 
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jury  could  not  fiud  any  special  damages  on  this  point 
for  the  plaintift*."  Error,  for  the  reason  stated  in  the 
last  ground. 

Errors  in  refusing  to  charge  the  following  as  requested: 
(a)  "A  diversion  of  water  will  not  be  restrained  by 
injunction,  where  there  is  ample  water  left  for  the  plain- 
tift''s  needs."  (6)  "A  court  will  not  consider  an  applica- 
tion for  mandatory  injunction,  where  the  plaintift'  has 
been  guilty  of  delay  in  asking  its  aid.  It  will  not  undo 
what  the  plaintiif  might  have  prevented  by  filing  his 
bill  promptly."  (c)  "Where  special  damages  are  claimed, 
the  proof  thereof  must  be  specific;  and  it  is  incumbent 
upon  plaintift*  to  make  such  proof."  (rf)  "  If  plaintiif  had 
notice  of  the  intention  of  defendant  to  divert  the  water 
in  question,  before  the  digging  of  the  ditch,  and  did  not 
apply  for  an  injunction  until  after  the  ditch  had  been 
dug  and  defendant  had  incurred  great  expense  in  con- 
nection therewith  and  with  the  use  of  the  water,  he 
will  not  be  entitled  to  an  injunction.  More  especially 
would  this  be  true  if  plaintiff*  participated  in  digging 
the  ditch  or  in  the  survey  therefor,  knowing  the  pur- 
pose of  such  survey,  and  did  not  warn  defendant  to  de- 
sist." (e)  "If  the  plaintiff*  is  not  estopped  as  above  stated, 
still  in  order  to  entitle  him  to  an  injunction  he  must  show 
that  defendant  has  diverted  the  water  without  right  and 
is  insolvent,  or  that  it  has  diverted  the  water  without 
right  and  the  damage  to  plaintiff^  cannot  be  measured 
in  money."  (/)  "Before  plaintiff'  can  recover  for  dam- 
age done  to  his  mineral  interests  by  the  diversion  of  the 
water,  he  must  show  what  such  damage  was.  It  is  in- 
cumbent on  him  to  show  that  he  cannot,  since  the  di- 
version of  the  water,  develop  and  work  such  minerals 
as  profitably  as  he  could  have  done  without  such  diver- 
sion. He  must  further  show  that  he  was  able  to  and 
would  have  developed  or  worked  such  minerals,  and 
what  loss  in  profits  therefrom  he  has  sustained  by  reason 
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of  such  diversion.  Tlie  measure  of  his  damages  would 
be,  in  such  case,  not  the  value  of  the  mineral  interest, 
but  what  would  be  his  yearly  loss  of  profits  because  of 
such  diversion.  In  connection  with  this,  the  jury  would 
have  the  right  to  consider  what  the  expense  of  working 
or  developing  of  the  mineral  would  have  been." 

Harrison  &  Peeples,  for  plaintiff  in  error. 
S.  A.  Darnell,  contra. 

Simmons,  Justice. 

Darnell  filed  his  equitable  petition  against  the  South- 
ern Marble  Company,  alleging  that  he  was  the  owner  of 
certain  lots  of  land  upon  which  was  situated  a  valuable 
mill-site,  where  he  had  intended  to  erect  a  mill,  and  that 
on  another  lot  there  were  valuable  mineral  deposits  of 
ochre;  that  two  streams  flowed  through  these  lots,  sup- 
plying sufficient  water  to  run  the  mill  and  work  the 
mine;  that  the  defendant  had  cut  a  certain  ditch  five 
miles  in  length,  whereby  a  portion  of  the  water  which 
naturally  flowed  through  his  land  was  diverted,  thus 
causing  damage  to  his  mill-site  and  mine.  He  prayed 
for  damages  and  an  injunction.  The  jury,  under  the 
charge  of  the  court,  returned  a  verdict  for  the  plaintiff' 
for  damages,  and  decreed  a  perpetual  injunction.  The 
defendant  made  a  motion  for  a  new  trial,  which  was 
overruled,  and  it  excepted. 

1.  Several  grounds  of  the  motion  for  a  new  trial  com- 
plain of  rulings  of  the  judge  allowing  evidence  to  be 
introduced  showing  the  profits  which  the  plaintiff'  could 
have  made  if  he  had  erected  the  mill,  the  rent  of  the 
mill,  etc.,  and  of  certain  charges  of  the  judge  upon  this 
theory  of  the  case  and  on  the  measure  of  damages,  all 
of  which  will  be  found,  in  the  official  report.  As  there 
is  to  be  a  new  trial,  we  will  lay  down  a  general  rule 
which  we  think  ought  to  control  the  case.  We  think 
where  a  person  goes  upon  a  stream  above  the  land  of 
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another,  and  diverts  part  of  the  water  from  his  lands 
by  means  of  a  permanent  ditch,  which  water  would 
naturally  have  flowed  upon  his  lands  to  the  mill-site, 
and  which  might  have  been  used  as  a  part  of  the  water 
to  operate  the  mill  if  one  had  been  erected  there,  the 
proper  measure  of  damages  in  such  a  case  would  either 
be  the  difference  in  the  value  of  the  land  without  the  di- 
verted water  and  its  value  with  that  water  running  to 
the  mill-site,  or  the  like  difference  as  to  the  value  of 
the  mill-site  itself.  The  owner  would  be  entitled  to  re- 
cover one  or  the  other  of  these  differences  at  his  election. 
Inasmuch  as  the  owner  had  not  erected  a  mill  upon  the 
site,  nor  done  anything  preparatory  to  its  erection,  his 
intention  at  the  time  the  water  was  diverted,  or  at  a  pre- 
vious or  subsequent  time,  to  erect  a  mill  on  the  site  in 
question,  would  make  no  difference  as  to  the  measure 
of  damages.  No  mill  having  been  erected,  the  antici- 
pated profits  arising  from  the  running  of  a  mill  could 
not  be  recovered,  and  proof  as  to  the  probable  extent  of 
such  profits  was  inadmissible.  The  charge  of  the  court 
as  to  the  recovery  of  such  profits  was  error. 

2.  The  like  measure  of  damages  would  apply  to  the 
ochre  or  manganese  mine,  the  same  never  having  been 
opened  or  worked  or  put  in  a  state  of  preparation  for 
applying  the  water  to  it. 

3,  4.  It  was  contended  on  the  part  of  defendant  that 
the  plaintiff  is  estopped  from  claiming  damages,  because 
when  the  ditch  was  being  dug,  he  knew  the  purpose  for 
which  it  was  intended,  and  not  only  stood  by  and  saw 
the  work  going  on,  but  was  actually  employed  by  the 
defendant  to  assist  in  digging  the  ditch  and  was  paid 
for  this  service.  If  this  be  true,  we  think  the  plaintiff 
could  not  afterwards  complain  that  the  ditch  diverted 
water  from  his  premises.  It  would  be  inequitable  and 
unjust  to  allow  him  to  recover  damages  for  an  injury 
resulting  from  this  cause.     He  could  not  stand  by  while 
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the  ditch  wae  being  constructed  at  a  heavy  expense,  or 
aid  in  the  digging  of  the  ditch,  receiving  compensation 
therefor  and  making  no  objection,  and  then  recover  dam- 
ages for  the  diversion  of  the  water  from  his  premises, 
when  he  knew  or  ought  to  have  known  that  this  would 
be  the  result  of  the  construction  of  the  ditch.  Under 
these  facts,  he  would  be  estopped  from  obtaining  an  in- 
junction against  the  use  of  the  ditch  and  the  continuous 
diversion  of  water  thereby.  Judgment  reversed. 


Thb  Ahrbns  and  Ott  Manupaoturing  Company  v.  The 

Patton  Sash,  Door  and  Building  Company  et  al.  LuoSs 

94    847 

1.  Where  it  affirmatively  appears  both  from  the  bill  of  exceptions  UL,^ 
and  from  the  certificate  of  the  judge  thereto  that  no  part  of  the  L^g  249| 
record  is  necessary  to  be  sent  here  by  transcript,  the  writ  of  error  "^ 
will  not  be  dismissed  because  there  is  no  transcript. 

2.  While  sacceflsive  garnishments  may  issue  in  a  pending  case  com- 
menced by  attachment,  yet  after  the  case  has  terminated  in  a 
judgment  against  the  defendant  in  attachment,  no  further  garnish- 
ment can  issue  founded  upon  the  same  attachment,  notwithstand- 
ing an  issne  may  still  be  pending  between  the  plaintiff  and  a  for- 
mer garnishee  touching  the  truth  of  the  answer  made  by  such 
garnishee  to  a  garnishment  issued  in  due  time. 

3.  As  the  defendant  in  attachment,  as  well  as  the  garnishee,  is  inter- 
ested in  the  question  of  whether  the  garnishment  has  legally 
issued,  the  garnishee  does  not,  by  answering  the  garnishment, 
waive  his  right  to  have  the  proceeding  dismissed  at  the  hearing  of 
an  issue  traversing  his  answer,  the  ground  of  the  motion  to  dismiss 
being  that  there  was  no  legal  authority  for  issuing  the  garnish- 
ment because  judgment  had  previously  been  rendered  against  the 
defendant  in  the  attachment  suii,  and  thus  the  suit  as  a  basis  for 
summons  of  garnishment  was  no  longer  pending. 

August  6, 1894. 

Garnishment.  Before  Judge  Turnbull.  City  court 
of  Floyd  county.     September  term,  1893. 

Plaintiff  sued  out  an  attachment  against  Buttorff, 
which  was  levied  by  serving  summons  of  garnishment 
on  the  Patton  Sash,  Door  &  Building  Company  (a  corpo- 
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ration)  on  August  27, 1892.  Declaration  in  attachment 
was  filed  September  12,  1892,  at  the  first  term.  The 
garnishee  answered  on  September  16,  1892,  denying  in- 
debtedness or  that  it  had  any  property  or  eftects  of  de- 
fendant. To  this  answer  plaintift*  filed  a  traverse  on 
January  16,  1893.  On  May  9,  1893,  during  the  March 
term,  judgment  was  rendered  in  favor  of  plaintift*  against 
defendant,  to  be  levied  of  the  property  and  eftects  at- 
tached and  money  garnished.  On  June  1,  1893,  plain- 
tift"  caused  a  second  summons  of  garnishment  to  be 
served  on  J.  B.  Patton,  who,  on  June  12,  answered  de- 
nying indebtedness  or  that  he  had  any  property  or  ef- 
fects of  defendant;  which  answer  also  plaintift*  traversed. 
The  issues  made  on  the  traverses  were  submitted  to  the 
court  without  a  jury.  The  issue  was  found  in  favor  of 
the  answer  of  the  corporation  garnished,  and  the  court 
rendered  judgment  in  its  favor  against  plaintift*  and  its 
bondsmen  for  cost,  and  an  attorney's  fee  of  (5  to  be 
taxed  for  answering  the' summons  of  garnishment,  mo- 
tion being  made  by  garnishee's  counsel  for  such  fee. 
The  hearing  proceeded  on  the  issue  formed  by  the  trav- 
erse of  the  answer  of  Patton.  His  counsel  insisted 
that  the  second  summons,  having  been  issued  and  served 
after  the  judgment  in  attachment,  could  not  issue  on 
the  original  aflidavit  and  bond.  It  was  contended  for 
plaintift*  that  additional  summons  could  issue  from  time 
to  time  before  trial,  without  giving  any  additional  bond; 
and  that  the  garnishee  having  filed  his  answer  at  the  June 
term,  without  reserving  any  objection,  and  the  same 
having  been  traversed,  and  no  objection  made  until 
during  the  progress  of  the  hearing,  plaintiff*  having  no 
notice  of  such  objection  until  made  during  the  trial,  the 
point  was  waived  and  it  was  too  late  to  insist  upon  it. 
The  court  rendered  judgment  in  favor  of  the  garnishee, 
dismissing  the  summons  and  proceedings  against  him  a» 
garnishee.     Plaintiff*  excepted. 
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Hbnry  Walker,  for  plaintiiK 

Dean  &  Smith  and  J.  E.  Dean,  for  defendante. 

Lumpkin,  Justice. 

1.  One  of  the  main  purposes  of  the  Supreme  Court 
practice  act  of  1889  was  to  dispense  with  irrelevant 
and  superfluous  matter  in  bringing  cases  to  this  court. 
Accordingly,  we  have  no  difficulty  in  holding  that  where 
no  part  of  the  record  is  necessary  to  be  sent  up,  the  writ 
of  error  should  not  be  dismissed  because  there  is  no 
transcript  of  the  record.  In  the  present  case  it  affirm- 
atively appears  that  the  bill  of  exceptions  contains  every^ 
thing  necessary  to  a  proper  adjudication  of  the  case. 
In  overruling  the  motion  made  to  dismiss  it,  we  are  con- 
forming to  the  spirit,  if  not  the  letter,  of  the  act  of 
1889,  and  also  to  the  will  of  the  legislature,  very  fre- 
quently manifested  in  recent  years,  and  expressly  stated 
in  its  most  recent  enactment  with  reference  to  practice 
in  this  court,  to  the  effect  that  cases  shall  not  be  dis- 
missed when  there  is  enough  before  this  court  to  enable 
it  to  ascertain  substantially  the  real  questions  made  and 
which  the  parties  seek  to  have  decided. 

2.  Garnishments' may  issue  where  suit  is  pending,  or 
where  judgment  has  been  obtained.  Code,  §3532.  In 
the  former  case,  successive  garnishments  may  issue  from 
time  to  time  before  trial  without  giving  any  additional 
bond.  Code,  §3536.  In  no  case  is  the  plaintiff  entitled 
to  a  judgment  against  the  garnishee  until  he  has  ob- 
tained judgment  against  the  defendant.  Code,  §3547. 
Where  a  suit  is  begun  by  attachment  and  a  garnish- 
ment is  issued,  and  afterwards  a  judgment  in  the  attach- 
ment case  is  rendered  in  favor  of  the  plaintiff  against 
the  defendant,  that  case  is  ended,  notwithstanding  an 
issue  may  still  be  pending  between  the  plaintiff'  and  the 
person  garnished,  upon  a  traverse  to  the  garnishee's- 
answer.  The  pendency  of  this  issue  will  not  authorize 
the  plaintiff,  after  obtaining  judgment  against  the  prin- 
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cipal  debtor,  to  have  a  garnishment  issued  against 
another  person  by  virtue  of  the  affidavit  and  bond  origi- 
nally sued  out.  If  he  desires  to  obtain  other  garnish- 
ments upon  the  judgment  already  rendered  in  his  favor, 
his  remedy  clearly  is  to  institute  new  proceedings  for 
this  purpose,  which  he  is  authorized  to  do  under  section 
3532,  above  cited. 

3.  Where  the  plaintiff,  after  obtaining  a  judgment 
against  his  debtor,  causes  an  unauthorized  second  gar- 
nishment to  be  issued,  as  above  indicated,  although  that 
garnishee  may  answer  denying  indebtedness  to  the  de- 
fendant, he  will  not  thus  be  estopped  from  moving,  at 
the  trial  of  an  issue  formed  upon  a  traverse  to  his 
answer,  to  dismiss  the  entire  garnishment  proceeding 
upon  the  ground  that  the  garnishment  itself  was  unlaw- 
fully issued.  Garnishment  bonds  are  required  for  the 
protection  of  the  defendant  in  the  suit  or  in  the  judg- 
ment upon  which  the  garnishment  is  issued,  and  therefore 
such  defendant  is  interested  in  the  question  as  to  whether 
or  not  a  garnishment  is  legally  issued.  It  is  his  sub- 
stantial right  to  have  a  valid  garnishment  bond  as  a 
basis  for  all  garnishments  sued  out  in  a  case  to  which 
he  is  a  party  defendant.  A  garnishment  is  a  suit,  and 
the  bond  is  the  foundation  of  it.  If  the  foundation  be 
wanting,  the  suit  is  a  nullity.  These  things  being  so, 
the  mere  answering  of  a  garnishment  issued  without 
legal  authority  will  not  prevent  the  garnishee  from  rais- 
ing the  question  as  to  the  validity  of  the  garnishment 
itself.  The  garnishment  suit  bein^  void,  and  the  de- 
fendant in  the  main  suit  or  judgment  being  vitally  in- 
terested in  having  the  void  suit  so  declared,  no  waiver 
by  the  garnishee  can  make  it  a  valid  proceeding.  If  it 
-could,  and  the  plaintiff  obtained  judgment  against  the 
garnishee,  he  would  thus  be  enabled  to  collect  money  to 
which,  as  against  the  original  debtor,  he  was  not  legally 
entitled.    Consequently,  the  garnishee  would  not  be  pro- 
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tected,  because,  in  a  suit  against  him  by  his  creditor,  it 
would  be  no  defence  to  urge  he  had  paid  out  the  money 
upon  a  judgment  rendered  on  a  garnishment  illegally 
issued.  For  this  reason,  it  would  be  clearly  his  right  to 
move  to  dismiss  the  garnishment  proceeding  on  the 
ground  that  the  original  suit,  as  a  basis  of  a  summons 
of  garnishment,  was  no  longer  pending;  and  if  the 
above  reasoning  is  sound,  his  right  to  make  this  motion 
would  not  be  cut  oft*  merely  because  he  had  filed  an 
answer  to  the  garnishment.  Judgment  affirmed. 


Vancb  v.  McBurnett  &  Prick. 

Where  one  parchased  promissory  notes  given  for  the  purchase 
money  of  land  and  took  a  conveyance  of  the  land  itself,  knowing 
at  the  time  that  the  makers  of  the  notes  had  surrendered  the 
hond  for  titles  to  the  maker  thereof,  and  afterwards  took  posaes- 
sion  of  the  land  hy  his  tenant,  he  when  so  doing  having  the  title 
to  the  land  in  himself  in  consequence  of  the  conveyance  made  to 
him  when  he  parchased  the  notes,  he  should  he  treated,  relatively 
to  third  persons,  as  having  rescinded  the  contract  of  sale  made  hy 
the  original  vendor,  especially  where  no  poeseeson  under  that  con- 
tract had  ever  existed.  If,  subsequently  to  such  rescission  and 
while  having  possession  of  the  land  by  his  tenant,  he  sells  the 
notes  to  others  for  value,  and  makes  a  conveyance  of  the  land 
itself  so  that  these  purchasers  may  convey  title  to  the  original 
purchasers  of  the  land  when  the  notes  shall  be  paid  off,  conceal- 
ing the  fact  of  rescission  and  the  facts  from  which  the  rescission 
results,  namely  the  surrender  of  the  bond  for  titles  and  the  tak- 
ing possession  of  the  land,  and  also  representing  the  makers  of 
the  notes  to  be  solvent  when  in  truth  they  were  utterly  insolvent, 
the  concealment  and  the  representation,  taken  together,  will 
amount  to  a  warranty  of  the  notes,  both  as  to  title  and  solvency; 
and  in  an  action  setting  forth  the  warranty  and  alleging  its  breach, 
he  is  liable  in  damages  for  the  amount,  whether  paid  in  money 
or  property,  which  he  received  for  the  notes,  the  notes  themselves 
being  worthless. 

>  A  recovery  on  the  warranty  is  not  hindered  by  the  fact  that  title 
to  the  land  was  conveyed  to  the  plaintiffs  at  the  time  they  pur- 
chased the  notes,  the  object  of  this  conveyance  being,  not  to  in- 
vest them  with  title  as  owners,  but  as  creditors  of  the  makers  of 
the  notes,  and  as  security  merely.    If  these  notes  had  been  ex- 


Digiti 


zed  by  Google 


252  Vance  v.  McBurnbtt  &  Price.        [94  Ga, 

tingaished  as  debts  against  the  makers  by  reason  of  the  rescission 
of  the  original  contract  of  sale  and  the  resumption  of  possession 
by  the  defendant  as  successor  in  title  to  the  vendor,  there  was  no 
debt  to  be  secured  by  the  conveyance  made  by  the  latter  to  the 
plaintiffs,  and  all  that  would  be  necessary  to  adjust  the  equities 
between  the  parties  would  be  for  the  plaintiflOs  to  recover  on  the 
warranty  and  reinstate  the  defendant  in  his  title  to  the  land;  all 
of  which  has  been  provided  for  in  the  verdict,  the  suit  being  one 
in  which  equitable  relief  could  be  and  has  been  administered. 

3.  In  a  sale  of  property  at  an  agreed  price,  the  seller  having  received 
in  payment  other  property  at  an  agreed  price  and  in  addition 
thereto  promissory  notes  on  third  persons  also  at  an  agreed  price, 
in  an  action  against  him  upon  a  warranty  of  the  notes  neither  the 
market  value  of  the  property  sold  nor  the  market  value  of  that 
received,  exclusive  of  the  notes,  is  relevant  in  measuring  the 
damages,  unless  it  appears  that  the  prices  fixed  by  the  parties 
themselves  in  the  course  of  the  transaction  were  fixed,  not  with 
reference  to  cash  as  a  standard,  but  with  some  special  reference  to 
the  medium  of  payment,  and  consequently  that  these  prices  were 
different  from  what  they  would  have  been  if  uninfluenced  by  the 
element  of  barter.  Where  price  is  fixed  by  express  contract  of 
the  parties,  market  value  is  generally  immaterial. 

4.  Neither  upon  the  merits,  nor  upon  any  of  the  numerous  small 
points,  including  the  newly  discovered  evidence,  is  there  any 
cause  for  a  new  trial. 

August  6, 1894. 

Equitable  petition.  Before  Judge  Janes.  Haralsoa 
superior  court.     July  term,  1893. 

Cobb  &  Reese  and  W.  F.  Brown,  for  plaintift*  in  error. 
Adamson  &  Jackson,  contra. 

Simmons,  Justice. 

Wiggins  sold  to  Hannah  and  Holloway  a  lot  of  land 
for  $700,  taking  their  promissory  notes  for  this  amount, 
and  made  them  a  bond  for  titles.  He  sold  the  notes  to 
Bishop,  making  Bishop  a  deed  to  the  land;  and  Bishop 
sold  the  notes  to  Vance  the  plaintift*  in  error,  and  made 
him  a  deed  to  the  land  as  security.  Prior  to  the  trans- 
fer of  the  notes  and  conveyance  of  the  land  to  Vance, 
Hannah  and  Holloway  agreed  with  Wiggins  upon  a 
cancellation  of  their  trade  for  the  land,  and  surrendered 
to  Wiggins  his  bond  for  titles  to  them.     They  had  never 
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taken  possession  of  the  l^nd,  and  were  then  insolvent. 
Vance  knew  these  facts  when  he  took  the  notes  and  the 
deed,  but  he  rented  the  land  to  one  Gore,  who  went  into 
possession,  and  subsequently  transferred  Gore's  note  for 
the  rent  and  the  notes  which  Hannah  and  Holloway  had 
^iven  Wiggins  for  the  purchase  money  of  the  land,  to 
McBurnett  &  Price  in  part  payment  for  a  storehouse  and 
lot  and  stock  of  goods  which  he  (Vance)  had  bought 
from  them,  and  made  them  a  deed  to  the  land,  at  the 
same  time,  as  appears  from  the  evidence  of  the  plaintifts, 
representing  to  them,  as  an  inducement,  that  Hannah 
and  Holloway  were  solvent  and  that  the  land  was  worth 
the  amount  of  the  notes.  When  the  fi^st  of  these  notes 
became  due,  McBurnett  &  Price  sent  an  agent  to  Han- 
nah and  Holloway  to  collect  it,  and  then  for  the  first 
time  ascertained  that  the  latter  had  never  taken  posses- 
sion of  the  land,  but  had  cancelled  the  trade  with  Wig- 
gins and  surrendered  his  bond  for  titles.  McBurnett  & 
Price  then  applied  to  Vance  for  payment  of  this  note, 
and  he  declined  to  pay;  whereupon  they  filed  their 
equitable  petition,  alleging  these  facts  and  others,  and 
praying  that  Vance  be  required  to  account  to  them  for 
the  value  of  the  notes.- 

.The  jury  found  in  favor  of  the  plaintiffs,  and  the  de- 
fendant made  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  he  excepted. 

1.  The  verdict  was  right  and  the  court  did  not  err  in 
refusing  to  set  it  aside.  When  Vance  purchased  the 
notes  of  Hannah  and  Holloway  from  Bishop  and  received 
the  deed  as  security  therefor,  he  knew  that  they  had 
surrendered  to  Wiggins  his  bond  for  titles.  Knowing 
this  he  took  possession  of  the  land  and  rented  it  to  Gore. 
Having  thus  the  title  to-  the  land  and  the  possession 
thereof,  he  should,  as  to  third  persons,  be  treated  as  hav- 
ing himself  rescinded  the  contract  of  sale  made  by  Wig- 
gins, the  original  vendor,  especially  as  no  possession 
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under  that  contract  was  ever  had  by  Hannah  and  Hollo- 
way.  Vance  knew  of  this  rescission  of  the  original 
contract,  and  he  ratified  it  by  taking  possession  of  the 
land  and  placing  his  own  tenant  on  it ;  he  sold  these 
notes  to  McBurnett  &  Price  and  made  a  conveyance  of 
the  land  to  them  as  security  for  the  notes,  in  order  that 
they  might  make  a  conveyance  to  Hannah  and  Hollo- 
way  when  the  notes  were  paid ;  he  concealed  the  fact 
that  Hannah  and  Holloway  had  surrendered  to  Wiggins 
his  bond ;  he  represented  Hannah  and  Holloway  to  be 
solvent  when  they  were  in  fact  utterly  insolvent. 

Taking  these  facts  all  together,  they  amounted  in  law 
to  a  warranty  of  the  notes,  both  as  to  title  and  solvency; 
and  under  the  plain tifts'  declaration,  which  sets  forth 
the  warranty  and  alleges  its  breach,  he  is  liable  in  dam- 
ages for  the  amount,  whether  paid  in  money  or  property, 
which  he  received  for  the  notes,  the  notes  themselves 
being  worthless. 

2.  It  was  contended,  however,  by  counsel  for  the  plain- 
tiffin  error,  that  McBurnett  &  Price  cannot  recover  upon 
the  breach  of  warranty  as  to  the  notes,  because  the  land 
was  conveyed  to  them  at  the  time  they  purchased  the 
notes,  and  they  must  look  to  the  land  for  their  indemni- 
fication. The  object  of  the  conveyance  of  the  land  to 
McBurnett  &  Price  was  not  to  invest  them  with  title  as 
owners,  but  merely  as  creditors  of  Hannah  and  Hollo- 
way, the  makers  of  the  notes.  When  Hannah  and  Hol- 
loway surrendered  their  bond  for  titles  and  rescinded 
the  original  contract  of  sale,  and  Vance  took  possession 
of  the  land  as  successor  of  the  original  vendor,  the 
notes  given  by  Hannah  and  Holloway  were  also  re- 
scinded and  became  worthless,  and  the  debt  which  the 
conveyance  to  McBurnett  &  Price  was  given  to  secure 
was  destroyed.  All  that  would  be  necessary  to  adjust 
the  equities  between  the  parties  would  be  for  the  plain- 
tifiB  to  recover  on  the  warranty  and  reinstate  the  defend- 
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ant  in  fai»  title  to  the  land ;  all  of  which  wae  provided 
for  in  the  verdict,  the  suit  being  one  in  which  equitable 
relief  could  be  and  has  been  administered. 

8.  At  the  trial  Vance  proposed  to  prove  the  value  of 
the  property  turned  over  by  him  to  McBurnett  &  Price  in 
payment  of  the  property  which  they  had  sold  to  him  ; 
also  the  value  of  the  property  they  had  turned  over  to 
him.  We  think  the  court  properly  excluded  this  evi- 
dence, upon  objection  by  the  plaintiflFs.  So  far  as  the 
record  discloses,  each  one  of  the  parties  put  k  cash  value 
upon  the  property  exchanged.  The  notes  of  Hannah 
and  Holloway  were  taken  as  cash;  and  it  does  not  ap- 
pear that  the  prices  fixed  by  the  parties  were  fixed  with 
special  reference  to  the  medium  of  payment,  and  conse- 
quently that  these  prices  were  difterent  from  what  they 
would  have  been  if  uninfluenced  by  the  element  of  bar- 
ter. We  therefore  do  not  think  the  market  value  of 
the  property  was  relevant  in  measuring  the  damages. 
The  parties  having  fixed  a  cash  valuation,  not  only  for 
the  machinery,  storehouse  and  goods,  but  for  the  notes 
also,  the  measure  of  damages  for  a  breach  of  the  war- 
ranty of  the  notes  was  the  price  fixed  in  the  negotiation. 

4.  Neither  upon  the  merits  nor  upon  any  of  the  num- 
erous small  points;  including  the  newly  discovered  evi- 
dence, is  there  any  cause  for  a  new  trial. 

Judgment  affirmed. 


Watson  v.  Long  et  al. 

Where  the  first  order  fixed  the  time  for  hearing  the  motion  for  a  new 
trial  and  granted  leave  **  until  the  hearing  "  to  make  out  and  file 
a  brief  of  the  evidence,  and  by  eubsequent  successive  orders  dif- 
ferent times  were  fixed  for  the  hearing  and  it  was  expressly  pro- 
vided that  within  a  time  limited  by  each  the  brief  of  evidence 
should  be  approved,  and  it  not  appearing  that  any  brief  was  pre- 
sented for  approval  until  after  all  these  limitations  had  expired,  a 
further  continuance,  granted  at  the  term  succeeding  that  to  which 
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the  hearing:  had  last  been  continued,  did  not  necessarily  carry  with 
it  the  right  on  the  part  of  the  movant  to  have  the  brief  of  evi- 
dence approved  at  the  time  fixed  for  the  hearing  by  this  last  order, 
as  against  an  unwillingness  of  the  judge  then  to  exercise  the 
power  of  approval.  His  refusal  to  approve  the  brief  after  a  lapse 
of  nearly  eighteen  months  from  the  date  of  trial  was  not  error. 
Whether,  as  a  mere  question  of  legal  power,  his  approval  would 
have  been  valid  or  not,  it  was  certainly  not  an  abuse  of  discretion 
to  decline  to  approve  the  brief  after  such  a  lapse  of  time. 

August  6,  1884. 

Motion  for  new  trial.  Before  Judge  Janes.  Doug- 
las county.     December  21,  1893. 

McBride  &  Brown  and  W.  T.  Roberts,  for  plaintiff* 
in  error.     Adamson  &  Jackson,  contra, 

Lumpkin,  Justice. 

Error  was  assigned  upon  the  refusal  of  the  trial  judge 
to  approve  a  brief  of  evidence,  and  to  a  judgment  dis- 
missing a  motion  for  a  new  trial.  The  facts  are  briefly 
summarized  in  the  head-note. 

Granting  that  the  judge  had  the  legal  power  to  ap- 
prove the  brief  of  evidence,  we  cannot  say  that  declin- 
ing, under  the  circumstances,  to  exercise  it  was  an  abuse 
of  discretion.  Nearly  eighteen  months  had  elapsed 
from  the  date  of  the  trial  until  the  time  when  the  judge 
was  finally  asked  to  approve  the  brief.  It  may  have 
been  impossible  for  him,  at  that  time,  either  to  know 
himself  or  be  able  to  ascertain  whether  or  not  in  point 
of  fact  the  brief  was  correct.  Indeed,  it  is  hardly  prob- 
able that  he  remembered  the  evidence  as  given  upon  the 
stand.  Under  these  circumstances,  we  do  not  feel  con- 
strained to  compel  him  to  do  something  which  he  may 
not  be  able  to  do  conscientiously. 

We  will  take  this  occasion  to  remark  that  there  is 
little  or  no  excuse  for  such  delay  in  having  a  brief 
of  evidence  perfected  and  approved.  Instances  like  the 
present  are  becoming  of  too  frequent  occurrence.  With 
^reat  respect  and  in  all  kindness  to  our  professional 


Digiti 


zed  by  Google 


Heports.]  March  Term,  1894.  257 

brethren,  we  earnestly  suggest  that  they  attend  to  mat- 
ters of  this  kind  with  more  diligence  and  promptness. 
By  so  doing  they  will  relieve  themselves  of  much  trouble 
and  anxiety,  and  spare  this  court  much  unnecessary 
labor.  Judgment  affirmed. 


Hunt  v.  Hunt. 

94    267 

1.  A  warrant  against  a  father  on  a  charge  of  kidnapping  hie  own      i^  ^ 
minor  children,  it  not  appearing  that  he  had  ever  parted  with  his     ^    267 

paternal  right  to  their  custody,  is  a  nullity ;  and  a  writing  executed ^ 

hy  him  while  under  arrest  hy  virtue  of  such  a  warrant,  and  under 
the  influence  of  a  promise  to  discharge  him  from  the  arrest,  pur- 
porting to  surrender  to  the  mother  of  the  children  his  paternal 
authority,  is  not  binding,  the  same  being  procured  by  duress. 

:2.  Where  husband  and  wife  are  living  in  a  state  of  separation,  the 
county  of  the  husband's  residence  is  the  county  of  the  residence 
of  the  minor  children,  unless  he  has  consented  to  their  acquiring 
a  residence  elsewhere,  or  has  voluntarily  relinquished  his  paternal 
authority  over  them,  or  has  been  otherwise  legally  deprived  thereof. 
But  irrespective  of  residence,  the  ordinary  of  the  county  in  which 
the  minor  children  were  unlawfully  detained  by  their  mother 
from  the  custody  of  their  father  had,  under  section  4011  of  the 
code,  jurisdiction  to  issue  and  dispose  of  a  writ  of  habeas  corpm 
sued  out  by  the  father  to  obtain  the  custody  of  the  children. 

3.  Under  the  evidence  in  the  present  case,  the  ordinary,  adjudicating 
upon  a  writ  of  habeas  corpus,  did  not  abuse  his  discretion  in  award- 
ing the  custody  of  the  children  to  their  paternal  grandparents; 
and  the  superior  court  erred,  on  certiorari^  in  reversing  the  ordina- 
ry's decision. 

August  6, 1894. 

Certiorari.  Before  Judge  Harris.  Heard  superior 
court.     September  terra,  1893. 

P.  H.  Whitakbr  &  Son,  for  plaintiff. 
W.  H.  Danibl,  for  defendant. 

Lumpkin,  Justice. 

This  was  a  habeas  corpus  case,  disposed  of  by  the  or- 
dinary of  Heard  county,  whose  judgment  was  taken  by 
certiorari  to  the  superior  court. 

King  Hunt,  in  his  petition  for  the  writ  of  habeas  cor- 
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pus,  alleged,  in  sabstance,  that  he  was  the  father  of  the 
two  children  in  controversy ;  that  Jane  Hunt  illegally 
detained  them  under  the  pretence  that  the  petitioner 
had  committed  them  to  her  custody ;  that  she  was  a 
woman  of  bad  character,  moving  about  from  place  to 
place,  not  a  fit  person  to  have  the  care  and  control  of 
children,  and  that  she  had  no  means  of  supporting  them 
except  by  her  illegal  and  immoral  practices. 

In  her  answer,  Jane  Hunt  denied  all  the  allegations 
of  the  petition,  except  that  she  had  the  custody  of  the 
children.  She  alleged  that  she  was  their  mother,  had 
always  supported  and  cared  for  them ;  that  on  July  10, 
1891,  the  petitioner  voluntarily,  in  writing,  released  to 
her  the  custody  of  the  children  and  disclaimed  any  right 
to  them ;  and  that  he  was  a  drunkard,  of  immoral  char- 
acter, and  an  unfit  person  to  have  control  of  children* 

At  the  hearing  before  the  ordinary,  the  evidence  was 
conflicting,  though  its  general  tendency  was  to  show 
that  the  father  of  the  children  was  a  drunkard,  and 
their  mother  a  prostitute.  It  also  appeared  that  the 
paternal  grandfather  of  the  children  was  a  man  of  prop- 
erty, well  able  to  support  them ;  that  the  petitioner  re- 
resided  with  his  father,  and  that  his  father  and  mother 
both  desired  to  have  the  children  brought  to  their  house 
and  to  take  care  of  them.  The  ordinary  awarded  the 
custody  of  the  children  to  the  petitioner's  father  and 
mother,  and  his  judgment  was  reversed  by  the  superior 
court.  We  will  now  briefly  notice  the  material  questions 
presented  for  our  adjudication. 

1.  It  seems  that  the  writing  by  the  terms  of  which 
the  father  released  the  children  to  the  mother  was  pro- 
cured from  him  while  under  arrest  by  virtue  of  a  war- 
rant charging  him  with  kidnapping  these  very  children^ 
and  that  he  signed  the  paper  under  the  influence  of  a 
promise  that  if  he  would  do  so,  he  would  be  discharged 
from  arrest.     The  warrant  was  sued  out  by  the  mother^ 
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who  deposed,  in  her  affidavit  to  obtain  the  same,  that 
King  Hunt  committed  the  offence  of  kidnapping  "  by 
taking  and  conveying,  forcibly  and  fraudulently  and 
against  her  will,  from  her  home,  her  minor  children 
[naming  them]  with  intent  to  remove  them  beyond  the 
limits  of  the  State  of  Georgia."  King  Hunt  being  the 
father  of  these  children,  and  it  not  being  alleged  or 
otherwise  appearing  that  he  had  ever  parted  with  his 
paternal  right  to  their  custody,  the  warrant  was  a  mere 
nullity,  and  consequently  his  signature  to  the  paper, 
which  was  made  for  the  purpose  of  being  relieved  from 
arrest  under  this  warrant,  was  procured  by  duress,  and 
therefore  this  paper  was  not  binding  upon  him. 

2.  The  respondent,  Jane  Hunt,  further  insisted  that 
the  judgment  of  the  ordinary  was  erroneous  because 
she  and  her  children  were  residents  of  Carroll  county  at 
the  time  of  the  trial,  and  the  ordinary  of  Heard  county 
was  therefore  without  jurisdiction  in  the  matter.  In  his 
answer  to  the  writ  of  certiorari^  the  ordinary  states  that 
no  question  as  to  jurisdiction  was  made  during  the 
trial,  and  that  it  did  not  appear  that  the  children  were 
residents  of  Carroll  county.  In  law,  the  domicile  of 
the  children  was  that  of  the  father,  unless  he  had 
relinquished  his  paternal  authority  over  them,  or  had 
been  legally  deprived  of  the  same.  But  the  jurisdiction 
did  not  depend  upon  the  question  of  residence.  It  is 
settled  by  section  4011  of  the  code,  which  confers  juris- 
diction in  such  cases  upon  the  ordinary  of  the  county 
where  the  alleged  illegal  detention  exists. 

3.  On  the  merits,  we  think  the  judgment  of  the  ordi- 
nary was  right,  and  that  the  superior  court  erred  in  re- 
versing it.  Under  all  the  evidence,  and  keeping  in  view 
the  best  interests  of  the  children  themselves,  we  are 
satisfied  that  the  ordinary,  in  the  exercise  of  that  dis- 
cretion which  the  law  confers  upon  him,  made  a  wise 
and  legal  judgment  in  awarding  the  custody  of  the  chil- 
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dren  to  their  paternal  grandparents,  and  that  judgment 
ought  not  to  have  been  disturbed.  Judgment  reversed. 


Moore  v.  Brewer  &  Company. 

1.  Although y  upon  the  trial  of  a  traverse  of  the  ground  of  an  attach- 
ment, the  burden  of  proof  be  on  the  plaintiff,  yet,  where  he  suc- 
cessfully carried  the  burden,  a  charge  of  the  court  that  the  bur- 
den was  upon  the  defendant  was  harmless. 

2.  An  attachment  being  amendable,  the  affidavit  and  bond  may  be 
looked  to  in  aid  of  the  writ  itself,  when  it  is  wanting  in  certainty 
as  to  the  person  against  whom  it  was  intended  the  writ  should 
issue.  And  where,  with  such  aid,  the  identity  of  the  person  can 
be  ascertained  beyond  all  doubt,  the  attachment  should  not  be 
dismissed  because  it  merely  describes  the  debtor  as  having  in  his 
possession  the  property  to  be  seized,  and  does  not  designate  him 
as  a  debtor  or  as  the  defendant  in  the  proceeding. 

3.  The  sheriff's  return  of  levy  does  not  negative  the  possession  of 
the  defendant  in  attachment  by  stating  that  the  property  was 
seized  at  a  specified  railroad  depot. 

4.  A  motion  to  rule  out  evidence,  without  stating  upon  what  specific 
ground  the  motion  was  rested  or  what  objection  was  made  to  the 
evidence,  is  not  for  review.  A  statement  that  the  evidence  was 
''  illegal/'  without  disclosing  why  it  was  illegal,  is  too  general. 

5.  The  evidence  warranted  the  verdict,  both  as  to  the  ground  of  the 
attachment  and  as  to  the  main  case. 

6.  Where  the  attachment  suit  and  the  traverse  to  the  ground  of  at- 
tachment were  tried  together,  and  the  verdict  found  for  the  plain- 
tiff a  specified  sum  for  principal  and  another  for  interest,  with 
costs,  and  against  the  traverse,  the  signature  of  the  foreman  fol- 
lowing both  findings  but  separated  from  the  latter  about  one  inch 
in  space,  and  the  two  findings  themselves  being  separated  by  a 
like  space,  the  signature  was  sufficient  to  authenticate  the  whole 
verdict,  nothing  appearing  which  indicates  or  suggests  that  it  was 
not  meant  to  apply  to  the  whole. 

Ausrust  6, 1894. 

Attachment.  Before  Judge  Brown.  City  court  of 
Carroll  county.     December  term,  1898. 

Attachment  was  issued  in  favor  of  H.  Brewer  &  Co. 
against  J.  P.  Moore,  for  the  purchase  money  of  a  brick 
machine  sold  by  plaintiffs  to  defendant.  The  affidavit 
for  attachment  alleges,  that  "said  brick  machine  is  at  this 
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present  time  in  the  possession  of  said  J.  P.  Moore,"  and 
that  ^^  affiant  makes  this  affidavit  that  an  attachment 
may  issue  against  said  No.  8  mold  brick  machine  made 
by  said  H.  Brewer  &  Co.,  for  said  purchase  money." 
The  attachment  issued  upon  this  affidavit  commands 
the  levying  officers  "to  attach  and  seize,  for  the  purpose 
of  making  |616  and  interest,  purchase  money,  and  all 
costs,  one  No.  8  brick  mold  machine  manufactured  by 
H.  Brewer  &  Co.,  of  Tecumseh,  Michigan,  at  present  in 
the  possession  of  J.  P.  Moore,"  etc.  The  levy  was  made 
upon  the  property  so  described,  "at  the  old  C,  R.  &  C. 
depot,  as  the  property  of  the  defendant  J.  P.  Moore.** 
The  defendant  filed  "a  traverse  of  the  ground  of  said 
attachment,"  and  for  cause  of  traverse  alleged,  "that  it 
was  not  true  that  he  was  in  possession  of  said  machine 
at  the  time  of  suing  out  said  attachment,  nor  ever  has 
been."  At  the  trial  defendant's  counsel  (his  client  being 
absent)  moved  to  dismiss  the  attachment,  on  the  grounds, 
(1)  that  it  was  against  the  machine  and  not  against  the 
defendant ;  (2)  that  it  appeared  by  the  sheriff's  return 
that  the  machine  was  not  in  the  possession  of  the  defend- 
ant. Error  is  assigned  on  the  overruling  of  this  mo- 
tion. Further  error  is  assigned,  in  that  the  court  charged 
the  jury  that  on  the  traverse,  "  the  burden  of  proof  is  on 
the  defendant,  and  you  will  determine  from  the  evidence 
before  you  whether  or  not  the  traverse  has  been  sus- 
tained." 

Plaintiffs  introduced  in  evidence  two  promissory  notes 
executed  by  defendant  under  seal,  dated  October  6, 
1892 ;  one  for  $816,  due  January  1,  1893,  the  other  for 
$300,  due  July  1,  1893 ;  both  payable  to  the  plaintifis. 
Also,  a  written  order  to  plaintiffs,  signed  by  defendant, 
dated  at  Carrollton,  Ga.,  March  5, 1892,  for  a  brick  ma- 
chine of  certain  dimensions,  with  specified  appurte- 
nances, to  be  shipped  to  him  at  once  by  the  route  they 
consider  the  best  and  cheapest;  "for  which  I  agree  to 
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pay  you  the  sum  of  |616,  on  board  cars  at  Tecumseh, 
Mich.,  as  follows:  |808  cash,  and  to  execute  approved 
notes  for  $308  payable  on  the  first  day  of  November, 
1892,"  etc.  An  agent  of  plaiutifts  testified :  I  took  the 
notes  October  5, 1892;  they  were  signed  in  my  presence, 
in  settlement  for  the  No.  8  machine,  etc.  The  trucks 
were  no  part  of  the  consideration.  He  refused  to  settle 
for  them  on  the  ground  that  he  did  not  want  them; 
and  they  being  sold  subject  to  his  approval,  I  consented 
to  take  them  back.  I  do  not  know  positively  how  long 
he  had  been  in  possession  of  said  machine  when  I  took 
said  notes,  but  about  six  months.  He  found  no  fault 
with  the  machine,  but  expressed  a  willingness  to  settle 
for  it  if  I  would  give  him  time  to  raise  the  money ;  and 
to  accommodate  him  I  extended  the  time  as  stated  in 
the  notes.  He  told  me  he  had  purchased  another  yard 
because  there  was  not  sufficient  demand  for  two,  and  he 
was  forced  to  buy  the  other  yard ;  that  this  purchase 
had  taken  his  ready  money  that  he  should  have  paid 
the  plaintiffs  with.  I  understood  from  the  railway  agent 
and  Mr.  Moore  that  the  trucks  were  stored  with  the 
machine  in  a  warehouse  belonging  to  the  railway  com- 
company.  Several  months  after  the  machine  had  been 
received,  shipped  and  stored  by  Mr.  Moore,  the  plain- 
tiff's instructed  me  to  go  to  Carrollton  and  secure  a  set- 
tlement from  Mr.  Moore. — To  the  last  two  statements 
defendant's  counsel  objected  on  the  ground  that  they 
were  illegal.  The  court  ruled  out  the  testimony  in  ref- 
erence to  what  the  witness  understood  from  the  railway 
agent,  but  refused  to  rule  out  the  last  statement ;  on 
which  ruling  the  defendant  assigns  error. 

The  jury  returned  the  following  verdict:  "  We,  the 
jury,  find  for  plaintiffs,  prin.  $616.00,  int.  $58.69,  and 
cost  of  suit."  Below  this  was  a  space  of  an  inch  or 
more  on  the  paper,  and  then:  "We,  the  jury,  find 
against  the  traverse."     Then  followed  a  similar  space. 


Digiti 


zed  by  Google 


Exports.]  March  Term,  1894.  263 

and  then  appeared  the  signature  of  the  foreman  of  the 
jury.  Whereupon  plaintiffs'  counsel  entered  up  general 
judgment  for  the  principal,  interest  and  cost,  to  be  first 
levied  on  the  brick  machine.  Defendant  excepts,  alleg- 
ing that  there  was  no  legal  verdict  on  which  to  base 
this  judgment;  the  contention  being  that  the  foreman's 
signature  applied  only  to  the  finding  against  the  trav- 
erse, and  that  the  finding  of  the  sums  sued  for  was  not 
signed. 

G.  W.  Austin,  by  brief,  for  plaintiff  in  error^ 
S.  HoLDERNESS,  by  brief,  contra. 

Lumpkin,  Justice. 

When  read  in  connection  with  the  facts  which  are 
stated  by  the  reporter,  the  head-notes  will  be  sufficiently 
intelligible  and  distinct.  The  correctness  of  the  propo- 
sitions of  law  announced  in  them  is  manifest  enough, 
we  think,  without  elaboration  or  discussion.  It  required 
more  labor  to  master  the  record  in  order  to  arrive  at  a 
clear  understanding  of  the  points  involved,  than  was 
necessary  to  decide  the  cose.  In  doing  both  we  have 
given  the  case  the  proper  attention,  and  do  not  think 
further  notice  or  comment  necessary. 

Judgment  affirmed. 


Daniblly  v.  Chebvbs. 


L  A  declaration  laying  damages  at  one  thousand  dollars  and  alleging 
that  the  nuisance  complained  of  rendered  the  premises  almost 
worthless  for  cultivation  during  two  specified  years,  is  amendable 
by  adding  thereto  an  allegation  that  the  nuisance  rendered  the 
premises  totally  useless  for  cultivation,  and  laying  the  damage  at 
three  thousand  dollars.  Thus  construed,  the  amendment  is  con- 
sistent with  the  plan  and  purpose  of  the  declaration,  which  was 
to  recover  damages  with  reference  to  crops  for  the  two  specified 
years,  and  not  to  recover  permanent  or  prospective  damages.  That 
the  amendment  called  itself  a  **  count "  is  a  mere  misnomer ;  and 
that  tbb  counsel  who  procured  the  allowance  of  the  amendment 
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now  construes  it  as  not  confined  to  damages  relatively  to  crops  for 
the  two  years  specified  in  the  declaration,  but  as  extending  to  and 
comprehending  damage  to  the  land  for  all  time  after  the  year  1881, 
is  no  reason  for  reversing  the  judgment  allowing  the  amendment. 
If  construed  as  he  now  contends  it  should  be,  it  introduced  a  new 
cause  of  action,  and  should  have  been  disallowed. 

2.  Properly  construed,  each  and  all  of  the  declarations  demurred  to 
should  be  treated  as  claiming  annual  damages  for  successive  years, 
and  none  of  them  as  proceeding  for  permanent  or  prospective 
damages. 

3.  A  nuisance  to  the  plaintiff's  cleared  and  tillable  land  (the  injury 
consisting  in  overflowing  or  saturating  the  same  with  water), 
although  resulting  from  a  cause  intended  to  be  perpetually  oper- 
ative and  of  a  nature  so  to  operate  gradually  and  continuously, 
created  in  the  year  1878,  was  actionable  in  1884  for  damage  on  ac- 
count of  diminished  or  suspended  fertility  occasioned  thereby  with 
reference  to  the  crops  for  the  years  1882  and  1883 ;  and  the  same 
nuisance  having  been  continued  with  like  effect,  was  again  action- 
able in  1888  for  damage  on  account  of  diminished  or  suspended 
fertility  with  reference  to  the  crops  for  the  years  1884,  1885, 1886 
and  1887 ;  and  the  same  nuisance  having  been  continued  with  like 
effect,  was  again  actionable  in  1889  for  damage  on  account  of  di- 
minished or  suspended  fertility  with  reference  to  the  crop  for  the 
year  1888.  If,  however,  the  effect  of  the  nuisance,  at  any  stage, 
was  to  destroy  wholly  and  permanently  the  fertility  of  the  land, 
so  that  abating  the  nuisance  and  withdrawing  the  excess  of  water 
occasioned  thereby  would  not  restore  the  land  and  render  it  again 
fertile,  the  right  to  maintain  successive  actions  relatively  to  subse- 
quent years  ceased,  and  a  single  action  and  recovery  for  such  de- 
struction dould  be  maintained  and  would  be  final. 

4.  In  adjudicating  upon  a  demurrer  to  a  declaration,  or  to  a  series  of 
declarations  which  have  been  consolidated  for  trial,  the  court 
cannot  look  beyond  the  declarations  themselves  so  as  to  take 
notice  of  the  contents  of  the  declaration  filed  in  a  previous 
action  between  the  same  parties  and  touching  the  same  nuisance 
and  damages  therefrom  relatively  to  crops  or  rents  for  previous 
years.  This  cannot  be  done,  although  a  previous  action  be,  in  one 
of  the  declarations  demurred  to,  mentioned  in  these  terms :  **  Pe- 
titioner shows  that  he  has  already  filed  his  suit  for  the  recovery  of 
damages  for  the  years  1878,  1879,  1880  and  1881,  which  is  now 
pending  in  court";  no  exhibit  of  the  declaration  in  that  action 
being  appended,  nor  any  leave  to  refer  to  it  being  therein  prayed 
for.  Unless  all  facts  necessary  to  establish  the  defence  of  a  former 
recovery  for  the  same  cause  of  action  appear  on  the  face  of  the 
declaration,  this  defence  is  not  matter  for  demurrer,  but  for  plea, 
only. 

August  14, 1894. 
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Actions  for  damages.  Before  Judge  Hunt.  Monroe 
superior  court.     September  term,  1898. 

Danielly  brought  suit  for  damages  against  Cheeves,. 
the  case  being  returnable  to  the  February  term,  1882, 
of  the  superior  court.  That  case  came  to  the  Supreme 
Court  twice.  74  Qa.  712;  80  Qa.  114.  A  recovery  of 
$125  by  plaintift*  was  sustained  by  the  decision  in  80  Ga. 
Three  subsequent  suits  were  brought  by  plaintift*:  the 
first  on  August  5,  1884;  the  second,  February  7,  1888^ 
the  third,  February  5,  1889.  By  agreement  these  three 
were  consolidated,  and  came  on  for  trial  at  the  same 
time,  defendant  demurring  to  the  declarations  on  varioua 
grounds.  Plaintift'  was  allowed  to  amend  the  declara- 
tion of  1884,  over  defendant's  objection  that  the  amend- 
ment introduced  a  new  cause  of  action ;  to  which  ruling 
defendant  excepted  pendente  lite.  In  the  argument  on 
defendant's  demurrer,  his  counsel  was  permitted,  over 
objectfon,  to  refer  to  plaintiff's  declaration  in  the  suit 
brought  in  1882 ;  and  plaintift'  assigned  this  as  error. 
The  demurrer  was  sustained,  and  the  plaintift*  excepted. 

The  declaration  of  1884  alleges,  that  defendant  has 
damaged  plaintift*  $1,000  ;  for  that  in  1878  plaintiff 
owned  60  acres  of  lowlands  worth  about  $100  per. acre 
for  cultivation,  lying  on  the  waters  of  Tobesofkee  creek;, 
which  lands,  being  fertile  and  never  liable  to  overflow,, 
always  responded  to  cultivation,  yielding  from  50  to  75 
bushels  of  corn  per  acre.  At  the  same  time  defendant 
owned  80  acres  of  lowland  lying  on  Yellow  creek,  sub- 
ject to  overflow  and  therefore  valueless,  the  bed  of  said 
creek  being  too  shallow  to  carry  oft*  the  volume  of  water. 
In  1878,  for  the  purpose  of  improving  his  own  land  and 
in  disregard  of  plaintiff's  rights,  defendant  cut  a  ditch 
from  a  point  above  his  lands  on  Yellow  creek  to  a  point 
on  Tobesofkee  creek,  causing,  from  the  increased  volume 
of  water,  the  channel  of  said  last  creek,  which  thereto- 
fore was  from  7  to  10  feet  deep  along  plaintift''8  lands. 
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to  fill  with  Band  and  mud,  and  even  in  dry  weather 
causing  said  lands  to  be  saturated  and  charged  with  water 
so  as  to  render  them  almost  worthless  for  cultivation ; 
80  that,  though  said  lands  are  planted  and  cultivated 
with  great  expense  and  care,  they  have  failed  to  respond, 
and  are  now  wholly  and  utterly  worthless.  "Petitioner 
shows,  that  he  has  already  filed  his  suit  for  recovery  of 
damages  for  the  years  1878, 1879, 1880  and  1881,  which 
is  now  pending  in  court ";  and  that,  owing  to  said  over- 
flow of  water,  defendant  has  damaged  plaintift'  |500  for 
each  of  the  years  1882  and  1888.  The  amendment 
allowed  over  defendant's  objection  alleges,  that  he  has, 
in  the  manner  aforesaid,  damaged  plaintiff  |3,000;  for 
that  the  acts  complained  of  "injured  and  damaged  the 
lands  of  plaintiff  by  making  them  totally  useless  for 
cultivation  since  1881,  in  the  sum  aforesaid,  and  before 
filing  of  this  suit  and  after  the  filing  of  the  suit  to  the 
February  term,  1882." 

The  declarations  of  1888  and  1889  contain  allegations 
like  those  already  recited,  except  as  follows :  That  of 
1888  lays  damages  at  |2,000;  that  of  1889,  at  |60a. 
Both  add,  after  the  allegation  that  plaintiff's  lands  are 
caused  to  be  saturated  with  water  so  as  to  render  them 
almost  useless  for  cultivation,  the  words,  "within  a 
short  while  thereafter,  and  in  the  course  of  a  few  years 
utterly  useless";  and  omit  the  words,  "and  the  same  are 
now  wholly  and  utterly  worthless."  The  declaration 
of  1888  alleges,  that  plaintift*  has  already  filed  his  suit 
for  damages  for  the  years  up  to  1883,  and  that  by  the 
cutting  of  the  ditch  he  has  lost  his  crops  for  1884, 1885, 
1886  and  1887,  of  the  yearly  value  of  $500.  The  dec- 
laration of  1889  alleges,  that  he  has  filed  suit  for  dam- 
ages for  the  years  up  to  1888,  and  brings  this  suit  to 
recover  for  that  year ;  that  defendant,  by  the  acts  com- 
plained of,  has  deprived  him  of  all  of  said  land  for 
cultivation,  and  he  is  no  longer  able  to  make  any  crops 
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thereon,  as  it  is  too  wet  to  cultivate ;  and  that  it  was 
worth  |500  during  1888,  and  defendant  by  his  conduct 
has  injured  him  in  that  amount. 

The  grounds  of  the  demurrer  are  sufficiently  apparent 
from  the  opinion. 

J.  8.  BoYNTON,  C.  A.  Turner  and  Berner  &  Blood- 
worth,  for  plaintiff.  Gustin,  Gubrry  &  Hall  and  W.  D. 
Stone,  for  defendant. 

Lumpkin,  Justice. 

Several  actions  which  had  been  instituted  by  Danielly 
against  Cheeves  were  consolidated  in  the  superior  court. 
This  litigation  originated  from  the  same  cause  as  that 
which  was  the  foundation  of  the  lawsuit  between  these 
same  parties,  reported  in  80  Ga.  114.  The  official  re- 
port consists  of  a  statement  showing  how  the  various 
questions  now  presented  for  adjudication  arose  in  the 
<50urt  below.  The  rulings  of  this  court  have  been  con- 
densed into  the  propositions  announced  in  the  head- 
notes. 

1.  There  was  no  merit  in  the  exceptions  pendente  lite 
filed  by  defendant's  counsel  to  the  allowance  of  the 
amendment  of  February  11th,  1898,  to  the  plaintiff's 
declaration  of  August  5tb,  1884.  That  declaration  com- 
plained that  the  plaintiff's  land  was  rendered  almost 
worthless  for  cvUivation  during  two  specified  years. 
Taking  a  fair  view  of  all  the  allegations  contained  in 
the  amendment,  it  may  be  properly  construed  as  claim- 
ing additional  damages  upon  the  theory  that  the  nui- 
sance which  gave  rise  to  the  damages  alleged  in  the  dec- 
laration had  rendered  the  premises  totally  useless  far 
cultivation  during  the  two  years  mentioned.  Thus  con- 
strued, the  amendment  is  consistent  with  the  original 
plan  and  purpose  of  the  declaration,  the  object  of  which 
was  to  recover  damages  with  reference  to  crops  for  these 
two  particular  years,  and  not  to  recover  permanent  or 
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prospective  damages.  It  is  true  that  the  pleader,  iu  the 
amendment,  designated  it  as  a  "  count'';  but  this  was  a 
mere  misnomer  and  is  of  no  material  consequence.  In 
the  argument  here,  the  counsel  at  whose  instance  this 
amendment  was  allowed  seemed  to  construe  it  as  not  be- 
ing confined  to  damages  relatively  to  crops  only  for  the 
two  years  specified  in  the  declaration,  but  as  extending 
to  and  comprehending  damage  to  the  land  itself  for  all 
the  time  elapsing  after  the  year  1881.  In  taking  this 
position,  the  counsel  was  seeking  to  show  that  the  pur- 
pose of  the  amendment  was  to  make  it  clear  that  the 
permanent  injury  to  the  land  had  not  occurred  at  the 
time  of  the  filing  of  the  first  suit  against  Cheeves. 
Were  we  to  give  the  amendment  the  construction  just 
indicated,  we  would  be  constrained  to  hold  that  it  in- 
troduced a  new  cause  of  action,  and  should  have  been 
disallowed;  but  we  do  not  think  that  construction  would 
be  the  proper  one,  and  it  is  our  duty  to  shape  our  judg- 
ment in  accordance  with  our  own  opinion  as  to  the  real 
nature  of  the  amendment,  which  is  as  stated  above.  So 
doing,  no  reason  for  reversing  the  judgment  allowing 
the  amendment  appears,  and  therefore  the  exceptions 
pendente  lite  are  overruled. 

2.  After  a  careful  examination  and  study  of  each  and 
all  of  the  consolidated  declarations,  we  are  of  the  opinion 
that,  properly  construed,  they  should  be  treated  as  claim- 
damages  for  successive  years,  and  none  of  them  as  pro- 
ceeding for  permanent  or  prospective  damages.  It  is 
true  they  contain  expressions  which  would  seem  to  in- 
dicate the  latter  purpose ;  but  viewing  them  all  together, 
we  think  it  more  consistent  with  truth  and  fairness  to 
hold  that  the  object  of  each  and  all  of  them  was  to 
recover  for  losses  sustained  in  successive  years  because 
of  the  fact  that  the  plaintift*'s  land  was  rendered  unfit 
for  cultivation,  and  for  that  reason  he  was  unable  to 
make  crops  upon  the  same.     The  declaration  of  1888 
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alleges  that  the  plaintift'  has  already  filed  his  suit  for 
damages  for  the  years  up  to  1888,  and  that  by  the  cut- 
ting of  the  ditch  he  has  lost  his  crops  for  the  years 
1884, 1885, 1886  and  1887,  of  the  yearly  value  of  $500.00. 
The  declaration  of  1889  alleges  that  the  plaintiff  has 
already  brought  suit  for  damages  for  the  years  up  to 
1888,  and  that  he  has  been  deprived  of  his  land /or  cyl- 
tivation  and  is  no  longer  able  to  make  crops  thereon,  ahd 
claims  damages  to  the  amount  of  |500.00  for  the  year 
1888.  It  does  not  appear  that  in  any  of  the  suits  the 
plaintiff  seeks  to  recover  the  value  of  his  land  upon  the 
theory  that  it  had  been  rendered  totally  worthless  for 
all  purposes  and  consequently  was  of  no  value  whatever. 
Some  reason  for  concluding  that  this  was  not  the  plain- 
tiff''s  theory  may  be  drawn  from  the  fact  that  he  did  not 
at  once,  and  long  prior  to  the  year  1889,  bring  a  suit 
for  the  total  value  of  the  land. 

8.  The  third  head-note,  in  connection  with  what  has 
already  been  said,  is  comprehensive  enough  to  render 
unnecessary  a  restatement  of  its  contents;  and  upon 
the  doctrine  there  announced,  it  is  evident  that  the  stat- 
ute of  limitations  has  no  application  whatever  to  the 
several  actions,  if  the  plaintiff'  succeeds  by  evidence  in 
maintaining  them  as  laid.  Until  it  has  been  definitely 
established  by  the  defendant  that  the  abatement  of  the 
nuisance  would  in  no  way  improve  the  land  or  amelio- 
rate its  existing  condition  with  reference  to  the  produc- 
tion of  crops,  the  plaintiff'  has  the  right  to  assume  that 
the  nuisance  will  be  abated,  and  to  recover  year  by  year 
for  the  injury  done  him  by  its  maintenance.  If,  however, 
at  any  period  in  the  past,  the  eff'ect  of  the  nuisance  has 
been  to  destroy  wholly  and  permanently  the  fertility  of 
the  land,  so  that  even  abating  the  nuisance  would  not 
restore  the  land  and  render  it  again  fertile  and  fit  for 
cultivation,  the  right  to  maintain  successive  actions  rel- 
atively to  subsequent  years  ceased  at  that  period.    With 
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reference  to  this  question,  we  are  not,  of  course,  pre- 
pared to  say  what  the  evidence  may  disclose,  and  we 
intimate  no  opinion  concerning  it,  one  way  or  the  other. 
But  it  is  a  question  which  ought  to  be  developed  and 
elucidated  at  the  next  trial. 

4.  It  is  quite  clear  that  in  adjudicating  upon  a  de- 
murrer to  a  declaration,  or  a  series  of  declarations  which 
have  been  consolidated  for  trial,  the  court  cannot  prop- 
erly take  notice  of  a  declaration  previously  filed  by  the 
same  plaintiff  against  the  same  defendant  touching  the 
same  subject-matter.  A  declaration,  when  demurred 
to,  must  stand  or  fall  upon  its  own  merits.  This  is  true, 
although  the  declaration  in  hand  may  refer  in  general 
terms  to  the  one  previously  filed.  If  the  contents  of 
the  declaration  last  referred  to  were  set  out  substantially 
or  in  full  in  the  pending  declaration,  the  question  would 
be  different.  Otherwise,  the  existence  and  contents  of 
the  former  declaration  should  be  taken  advantage  of,  in 
so  far  as  it  may  avail  the  defendant,  by  plea,  for  it  can- 
not be  properly  urged  by  way  of  demurrer. 

Judgment  on  main  bill  of  exceptions  reversed. 
On  exceptions  pendente  lite,  affirmed. 


Williams,  ordinary,  for  use,  v.  Adams  et  al. 

1.  When  ezoeptions  to  the  report  of  an  auditor  are  submitted  to  a 
jary»  they  must,  under  section  4203  of  the  code,  return  a  verdict  on 
each  exception  Beriatim.  Accordingly,  it  was  error  to  charge  the 
jury  that  if  they  sustained  the  auditor's  report  in  full,  the  form 
of  their  verdict  should  be:  "We,  the  jury,  sustain  the  auditor's 
report  in  full." 

2,  Under  section  2540  of  the  code,  an  executor  or  administrator  has 
no  authority  to  apply  or  pay  any  portion  of  an  estate  in  his  hands 
belonging  to  a  minor  who  has  no  guardian,  to  the  maintenance 
and  education  of  the  minor,  without  first  obtaining  the  direction 
of  the  proper  ordinary ;  and  where  an  administrator,  without  such 
direction,  pays  or  delivers  to  the  mother  of  the  minor  money  or 
property  of  the  latter  in  his  hands  (the  father  of  the  minor  being 
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alive,  and  the  minor  residing  with  him  as  a  member  of  his  family )» 
the  mother's  receipt  will  be  no  protection  to  such  administrator; 
nor  will  the  sabeequent  approval  by  the  ordinary  of  the  adminis* 
trator's  return,  including  sach  receipt,  legalize  the  administrator's 
acts  in  the  premises. 

3.  Where  an  administrator  cum  tatamento  annexOf  without  authority 
of  law,  actually  applies  assets  of  the  estate  to  the  support  of  minor 
legatees  who  have  no  claim  upon  the  decedent's  estate  for  support, 
and  the  evidence  renders  it  certain  that  the  legatees  were  in  want 
and  really  took  and  enjoyed  the  support  thus  furnished,  whether 
a  court  of  equity,  when  the  administrator  is  called  to  account  in  an 
action  brought  upon  his  bond,  can  and  will  ratify  such  appropria- 
tion, when  it  involves  not  only  the  income  of  the  legacies  but  the 
corpus  thereof,  and  not  only  a  part  but  the  whole  of  the  corpus — 
Quasre. 

4.  Where,  by  a  clause  in  a  will,  an  attorney  at  law  was  appointed  to 
see  to  its  probate  and  execution,  according  to  the  provisions  in  the 
various  items  thereof,  to  what  extent  an  administrator  cum  ieStO' 
menio  annexo  will  be  protected  in  acting  under  the  advice  of  this 
attorney —  Quttre. 

Ai«nitl4»18M. 

Action  on  bond.  Before  Judge  Hunt.  Upson  supe- 
rior court.     May  term,  1893. 

The  suit  was  on  the  bond  of  J.  W.  Adams,  adminis- 
trator with  the  will  annexed  of  James  Adams,  who  died 
in  1878,  leaving  a  will,  whereby  he  gave  his  wife  Eliza 
a  life-interest  in  a  fractional  lot  of  land  in  Upson  county, 
and  the  bridge  across  the  Flint  river  with  an  acre  of 
land  at  each  end,  and  after  her  death  all  to  be  sold  by 
his  administrator  and  the  proceeds  divided  as  thereaf- 
ter directed  in  the  will,  also  a  child's  part  of  his  per- 
sonal property ;  to  his  daughter  Louisa  Martin  and  her 
children  a  lot  of  land  in  Upson  county,  and  after  ac- 
counting for  it  at  a  certain  valuation,  they  to  have  a 
child's  part  of  his  personal  property ;  to  his  daughters 
Mary  E.  Matthews,  Frances  Matthews  and  Sarah  Wil- 
liams and  their  children,  an  equal  share  in  his  personal 
property  and  the  proceeds  of  the  sale  of  his  lands,  free 
from  the  debts  of  the  husband  of  Mary  E.  Matthews  as 
to  the  portion  going  to  her  and  her  children ;  and  none 
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of  the  property  willed  to  Prances  Matthews  and  her 
<3hildren  to  go  into  the  possession  and  control  of  her 
husband  John  F.  Matthews  in  any  capacity  whatever ; 
and  to  other  children  equal  shares  in  the  proceeds  of  his 
personalty  and  the  sale  of  his  land,  less  certain  advance- 
ments. He  directed  that  all  his  real  estate,  not  specific- 
ally devised  or  not  sold  by  him  while  in  life,  be  sold 
by  his  administrator ;  and  that  his  administrator  sell  all 
his  personalty,  and,  after  paying  expenses  of  administra- 
tion, division  to  be  made  as  thereinbefore  provided.  He 
<iecrmed  to  nominate  an  executor ;  and  in  the  last  item, 
devised  to  his  friend  James  W.  Green,  attorney  at  law, 
f  100  for  drafting  this  will,  he  to  see  to  its  probate  and 
execution  according  to  its  various  provisions.  The  dec- 
laration alleged  that  the  administrator  had  sold  all  the 
realty,  except  one  lot,  for  f  8,584,  and  realized  from  the 
personalty  |14,774,  and  had  paid  out  only  |964.91  on 
debts  of  the  estate  and  cost  of  administration,  leaving 
^22,393.09  in  his  hands  to  be  paid  to  the  legatees.  The 
various  legatees  in  life  and  the  amounts  claimed  to  be 
due  each  were  set  forth. 

Defendants  pleaded  not  indebted,  and  the  following: 
John  F.  Matthews  was  regularly  appointed  trustee  for 
his  wife  and  children,  by  the  chancellor  whose  circuit 
embraced  the  county  in  which  they  then  lived.  Before 
this  the  administrator  advanced  to  Mrs.  Matthews  and 
her  children  a  mule,  provisions  and  money,  which  was 
necessary  to  be  done  in  order  to  support  the  family,  and 
without  which  advancement  they  could  not  have  made 
a  living ;  and  defendants  ask  the  court,  in  the  exercise 
of  its  equitable  powers,  to  ratify  such  advancement. 
After  said  trustee  was  appointed,  the  administrator  paid 
to  him  the  full  distributive  share,  and  more,  of  Mrs. 
Matthews  and  her  children.  The  children  of  Sarah  and 
B.  R.  Williams  were  minors  and  without  an  appointed 
guardian,  but  B.  R.  Williams  and  his  wife  were  the 
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natural  guardians ;  and  to  them  the  administrator  paid 
the  full  distributive  share  of  Sarah  Williams  and  her 
children,  and  overpaid  it  by  f  300.  They  were  without 
means  of  support,  and  advancements  to  them  were  neces- 
sary ;  and  defendants  pray  that  these  advancements  be 
ratified.  A  similar  plea  is  made  as  to  the  children  of 
Laura  C.  and  William  Martin,  and  as  to  the  children  of 
Mary  E.  and  Green  B.  Matthews  ;  and  that  the  Martin 
children  and  the  children  of  Mary  E.  and  Green  B. 
Matthews  and  Mary  E.  Matthews  brought  suit  against 
the  administrator  for  their  interest  in  the  estate,  and 
the  case  was  settled  by  paying  f  200  to  their  counsel. 
Also,  that  John  F.  Matthews  invested,  as  trustee,  the 
money  paid  to  him  in  land  which  he  now  owns  as 
trustee,  and  on  which  he  and  his  family  live.  And  that 
in  all  these  matters  the  administrator  acted  under  and 
by  the  direction  of  James  W.  Green. 

The  case  was  referred  to  an  auditor,  and  to  his  report 
exceptions  were  filed  by  plaintift'.  The  exceptions  ma- 
terial here  are  on  matters  of  fact,  alleging  in  brief,  that 
the  auditor  ought  not  to  have  charged  the  children  with 
the  supplies  and  money  furnished  to  their  mothers,  the 
evidence  not  showing  how  much  supplies  were  furnished, 
and  how  much  money,  and  whether  either  or  both  were 
actually  necessary  and  used  for  their  benefit ;  that  the 
evidence  did  not  show  that  Matthews  and  wife,  or  Wil- 
liams and  wife,  or  Martin  and  wife,  were  not  able  to 
support  their  children,  or  that  it  became  necessary  for 
the  administrator  to  aid  in  their  support ;  and  that  the 
auditor  erred  in  finding  that  the  children  had  been  fully 
paid,  etc.  The  jury  found  a  general  verdict  sustaining 
the  auditor's  report,  and  plaintift*'s  motion  for  a  new 
trial  was  overruled.  The  motion  was  upon  the  grounds 
that  the  verdict  was  contrary  to  law  and  evidence ;  that 
the  jury  failed  to  pass  upon  each  exception  separately; 

▼  94-18 
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and  that  the  court  erred  in  charging  as  stated  in  the  first 
head-note,  and  in  the  instructions  following : 

"  If  the  administrator  has  paid  all  the  debts  of  the 
estate  and  just  claims  against  it,  and  no  one  would  ap- 
ply to  be  guardian,  I  charge  that  if  they  had  no  guardian 
and  the  administrator  in  good  faith  paid  out  money  or 
property  for  their  support,  in  excess  of  the  interest  on 
their  estate,  he  is  protected  by  the  law.  And  if  the  or- 
dinary subsequently  approved  the  return  of  the  admin- 
istrator, it  in  eftect  is  an  approval  of  the  administrator's 
acts  and  renders  his  acts  legal;  but  before  you  would 
allow  that,  it  must  appear  what  the  administrator  paid 
out  was  for  the  education  and  maintenance  of  the  minors, 
and  it  should  be  allowed  to  that  extent  only. 

"  I  charge  you  that  if  the  mother  of  these  children 
gave  her  receipt  for  money  or  property  of  a  kind  which 
could  reasonably  be  used  in  the  maintenance  and  educa- 
tion of  her  children,  the  plaintiffs  in  this  proceeding  are 
concluded,  for  the  reason  the  auditor  has  so  found  and 
no  exception  is  taken  to  that.  Hence  if  it  so  appears 
that  such  receipts  were  given,  it  will  be  your  duty  to 
find,  to  the  extent  of  those  receipts,  that  the  money  and 
effects  were  paid  to  the  plaintiffs,  unless  this  fact  is  re* 
butted  by  other  evidence. 

"  If  the  plaintiffs  claim  that  anything  is  due  them,  the 
burden  is  upon  them  to  show  how  much  is  due." 

J.  M.  Mathews,  for  plaintiff.  Hall  &  Habimond,, 
A.  M.  Spebr  and  M.  H.  Sandwich,  for  defendants. 

Lumpkin,  Justice. 

This  was  a  somewhat  complicated  case,  and  the  ques- 
tions brought  to  this  court  for  review  arose  upon  the 
trial  of  exceptions  to  an  auditor's  report.  The  material 
facts  are  stated  by  the  reporter.  The  first  and  second 
head-notes  indicate  the  controlling  points  in  the  case, 
upon  which  our  judgment  of  reversal  is  based.  In  the 
third  and  fourth  head-notes,  we  have  formulated  ques- 
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tions  which  may  arise  on  the  next  hearing,  but  which 
are  not  now  decided. 

1.  The  coart,  among  other  things,  instructed  the  jury 
that  if  they  sustained  the  auditor's  report  in  full,  the 
form  of  their  verdict  should  be :  "  We,  the  jury,  sustain 
the  auditor's  report  in  full."  There  being  numerous 
exceptions  to  be  passed  upon  by  the  jury,  this  charge 
was  in  plain  violation  of  the  express  provision  contained 
in  section  4203  of  the  code,  which  declares  that  when 
exceptions  to  the  report  of  an  auditor  are  submitted  to 
a  jury,  they  <*  shall  return  a  verdict  on  each  exception 
seriatim.^^  We  are  therefore  compelled  to  hold  that  this 
charge  was  erroneous. 

2.  Tbe  auditor,  in  eftect,  reported  that  the  adminis- 
trator with  the  will  annexed  had  the  right  to  pay  and 
deliver  to  the  mothers,  respectively,  of  the  minors  in- 
terested in  the  estate,  all  of  the  money  and  property 
coming  to  the  minors  under  the  will  of  James  Adams, 
in  order  to  enable  the  mothers  to  apply  the  same  to  the 
maintenance  and  education  of  the  minors.  The  view 
of  the  law  thus  entertained  by  the  auditor  seems  to  have 
been  approved  by  the  trial  judge,  and  the  main  issue 
contested  before  the  jury  was  whether  or  not,  in  point 
of  fact,  the  money  and  property  turned  over  to  the 
mothers  of  the  children  was  actually  necessary  for  their 
maintenance  and  education,  and  was  actually  used  for 
this  purpose. 

Under  the  provisions  of  section  2540  of  the  code,  an 
administrator  has  no  authority  to  apply  or  pay,  directly 
or  indirectly,  any  portion  of  an  estate  in  his  hands 
belonging  to  a  minor  who  has  no  guardian  to  the  main- 
tenance and  education  of  the  minor,  without  first  ob- 
taining the  direction  of  the  proper  ordinary.  In  the 
absence  of  such  direction,  the  payment  to  the  mother 
of  a  minor  would  be  totally  unauthorized,  especially  so 
when  it  appears  that  the  minor's  father  is  alive  and  the 
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minor  is  residing  with  him  as  a  member  of  his  family. 
It  follows  that  the  receipts  given  by  the  mothers  to  the 
administrator  for  the  shares  of  their  children,  respec- 
tively, in  the  estate  of  Adams,  were  no  legal  protection 
at  all  to  the  administrator. 

These  plain  rules  of  the  law  were  recognized  by  the 
able  counsel  who  appeared  for  him ;  but  it  was  insisted 
that  the  approval  by  the  ordinary  of  his  returns,  includ- 
ing the  receipts  just  mentioned,  legalized  and  made  valid 
the  administrator's  acts  in  the  premises.  We  cannot 
concur  in  this  view.  The  cases  of  Bolfe  v.  BolfCj  15  Ga. 
451,  and  20  Ga.  325,  and  Smith  v.  Hilly,  29  Ga.  582,  all 
of  which  were  decided  before  the  code,  and  Cook  v. 
Rainey,  61  Ga.  452,  and  others  to  the  like  eftect  decided 
since  the  adoption  of  the  code,  do  not  sustain  the  con- 
tention of  the  defendants  in  error  in  this  respect.  These 
cases  do,  in  effect,  hold  that,  by  approving  the  regular 
annual  returns  of  a  guardian  showing  on  their  face  that 
the  expenses  of  maintaining  and  educating  the  ward 
had  exceeded  the  income  of  his  estate,  the  ordinary 
consented  to  the  expenditure  of  more  than  the  annual 
profits  for  these  purposes.  But  a  careful  examination 
of  these  cases  will  show  that  the  money  expended  by 
the  guardian  in  each  instance  was  directly  disbursed  by 
him  for  the  ward's  maintenance  and  education.  In  other 
words,  the  returns  showed  unequivocally  on  their  faces 
that  the  money  of  the  ward  was  in  fact  used  by  the 
guardian  for  these  identical  purposes.  These  cases,  and 
others  like  them,  have  gone  quite  far  enough  in  hold- 
ing that  a  guardian  will  be  protected  in  encroaching 
upon  the  corpus  of  the  ward's  estate  under  these  cir- 
cumstances, and  we  are  not  disposed  to  extend  it  further. 
Granting,  however,  for  argument's  sake,  that  the  doc- 
trine of  these  cases  is  applicable  to  a  case  arising  under 
section  2540  of  the  code,  we  are  quite  certain  tliat  an 
administrator,  in  order  to  obtain  the  protection  afforded 
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by  this  section,  mast  see  to  it  that  the  money  is  ex- 
pended properly  and  judiciously  for  the  minor's  support 
and  education,  and  for  nothing  else.  He  cannot  ob- 
tain this  protection  by  turning  over  the  minor's  estate 
in  bulk  to  any  other  person,  upon  the  idea  that  so  doing 
is  necessary  to  the  minor's  maintenance  and  education, 
and  that  the  person  to  whom  he  turns  the  estate  over 
will  properly  dispose  of  it  for  this  purpose.  To  sanction 
such  a  rule  as  this  would  simply  put  it  within  the  power 
of  an  administrator,  having  in  his  hands  property  be- 
longing to  a  minor,  to  deliver  it  to  whomsoever  he 
pleased,  and  thus  avoid  the  responsibility  which  the  law 
puts  upon  him.  Surely  such  a  thing  was  never  contem- 
plated by  the  law-making  power,  or  by  this  court  in  any 
of  its  decisions. 

8.  But  suppose  the  administrator,  though  without 
authority  of  law,  did  turn  over  to  the  mothers  of  these 
children  their  shares  in  the  estate  of  James  Adams,  and 
can  affirmatively  show  that  the  children  were  actually 
in  want  and  were  actually  supported  or  educated  out  of 
the  means  thus  furnished;  will  a  court  of  equity,  at  the 
instance  of  the  administrator  and  the  sureties  upon  his 
bond,  ratify  such  an  appropriation  of  the  children's 
property,  the  same  involving,  not  only  the  income,  but 
the  entire  corpus  of  their  shares  in  the  estate?  We  leave 
this  question  open  for  further  investigation. 

4.  Another  question  which  seems  to  have  cut  no  figure 
in  the  trial  now  under  review,  but  which  may  become 
an  important  one  at  the  next  hearing,  is,  whether  or  not 
an  administrator  with  the  will  annexed  will  be  protected 
in  what  he  does  under  the  advice  of  an  attorney  at  law 
appointed  by  the  will  to  see  to  its  probate  and  execu- 
tion. As  no  ruling  wa^  made  by  the  court  below  on 
this  question,  we  also  leave  it  open,  without  intimating 
any  opinion  concerning  it.  Judgment  reversed. 
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DuRDEN  V.  Clack. 

1.  Where  the  owner  of  land  sells  and  conveys  it  to  another  by  abso- 
lute conveyance,  but  does  not  actually  go  out  of  possession,  even 
though  the  vendee  be  also  in  possession,  the  latter  cannot  eject 
the  former  from  the  premises  as  an  intruder,  by  summary  process 
sued  out  under  section  4072  of  the  code. 

2.  The  county  court  has  jurisdiction  to  try  and  determine  applica- 
tions for  the  eviction  of  intruders,  and  it  would  be  no  ground  to 
dismiss  a  proceeding  for  this  purpose  that  the  evidence  showed 
the  plaintiff's  remedy  was  by  ejectment;  but  such  evidence  would 
require  an  adjudication  in  favor  of  the  defendant  on  the  merits. 

AvigUBt  14,  1894 

Certiorari.  Before  Judge  Jenkins.  Morgan  superior 
court.     September  terra,  1898. 

Clack  made  affidavit  to  eject  Miss  Durden  as  an  in- 
truder upon  50  acres  of  land.  She  made  a  counter-affi- 
davit, and  the  issue  was  tried  in  the  county  court,  where 
the  judge  gave  judgment  for  plaintiff'.  By  certiorari  de- 
fendant assigned  this  ruling  as  error ;  and  also  excepted 
to  the  overruling  of  her  motion  to  dismiss  the  case  for 
want  of  jurisdiction,  the  remedy  being  by  ejectment 
and  not  by  proceeding  against  an  intruder. 

It  appears  that  in  1891  defendant  made  an  absolute 
warranty  deed  in  consideration  of  f  500,  conveying  the 
land  to  Wright  &  Co.,  who  conveyed  the  same  to  Clack 
in  December,  1892.  Plaintiff^'s  evidence  showed  that 
defendant's  deed  was  in  pursuance  of  an  absolute  sale 
in  part  payment  of  her  indebtedness  to  Wright  &  Co. 
She  contended  that  her  deed  was  made  with  an  under- 
standing that  she  was  to  have  five  years  in  which  to 
redeem  the  land;  that  she  made  it  to  get  rid  of  her 
brother  who  was  living  on  a  part  of  the  land,  and  was 
getting  her  into  debt,  etc.  The  members  of  the  firm  of 
Wright  &  Co.  denied  any  such  understanding.  She  was 
in  possession  when  her  deed  was  made ;  and  the  evi- 
dence does  not  show  that  she  ever  yielded  possession. 
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though  there  is  testimony  that  her  brother,  who  had 
been  one  of  her  tenants,  rented  the  land  from  Wright 
A  Co.,  and  paid  them  the  rent  before  their  deed  to  Clack 
was  made,  and  that  he  rented  it  for  the  year  1893  also. 

J.  H.  Holland,  for  plaintift'  in  error. 
Foster  &  Butler,  contra. 

Simmons,  Justice. 

The  summary  remedy  provided  for  in  section  4072  of 
the  code  for  the  ejection  of  intruders,  cannot  be  used 
for  the  purpose  of  trying  title  to  land.  It  can  only  be 
used  in  cases  where  an  intruder  enters  upon  the  land 
without  claiming  in  good  faith  a  right  to  its  possession, 
and  refuses  to  abandon  the  same.  If  one  sells  land  to 
another  and  makes  a  conveyance  to  him,  and  afterwards 
refuses  to  give  up  the  possession,  he  cannot  be  removed, 
under  this  section  of  the  code,  as  an  intruder.  In  such 
case  the  purchaser  must  resort  to  some  other  remedy. 
If  the  vendor  yields  possession  and  afterwards  re-enters, 
this  section  is  applicable.  It  does  not  clearly  appear 
from  the  evidence  in  this  case  that  Miss  Durden  ever 
w^ent  out  of  actual  possesson  of  the  land.  It  was  in- 
<^umbent  on  the  plaintiff  to  show  that  she  did.  Having 
failed  to  show  this,  the  plaintift'  was  not  entitled  to  a 
verdict,  and  the  court  erred  in  overruling  the  certiorari. 

2.  Under  section  295  of  the  code,  the  county  court 
has  jurisdiction  to  try  and  determine  applications  for 
the  eviction  of  intruders,  and  it  would  be  no  ground  to 
dismiss,  a  proceeding  for  this  purpose  that  the  evidence 
showed  the  plaintiff's  remedy  was  by  ejectment;  but 
auch  evidence  would  require  an  adjudication  in  favor  of 
the  defendant  on  the  merits.  .  Judgment  reversed. 
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Toombs  v.  West  &  Obeae. 

Where  the  payee  of  a  promissory  note  procured  the  same  to  be  exe- 
cuted by  stipulating  with  the  maker  that  he,  the  payee,  would 
procure  employment  for  a  third  person  (for  whose  benefit  the  note 
was  given  and  who  received  the  entire  consideration  therefor)  by 
which  the  latter  would  earn  enough  money  to  pay  off  the  note, 
a  total  breach  of  this  stipulation  is  a  defence  to  an  action  brought 
upon  the  note  by  the  payee. 

AufiTUst  14, 18di. 

Complaint  on  note.  Before  Judge  Griggs.  Randolph 
superior  court.     November  term,  1898. 

W.  C.  WoRRiLL,  for  plaintiff  in  error. 

Lumpkin,  Justice. 

This  was  an  action  by  West  &  Obear  against  Toomb* 
upon  a  promissory  note  payable  to  them.  The  defend- 
ant's plea  alleged,  in  substance,  as  follows :  The  plain- 
tiffs, being  agents  of  the  Manhattan  Life  Insurance  Com- 
pany, desired  to  issue  a  policy  on  the  life  of  one  Tum- 
lin  and  to  obtain  the  defendant's  note  for  the  premium 
thereon.  In  order  to  induce  him  to  give  the  note,  they 
promised  to  procure  Tumlin  an  appointment  as  agent  of 
the  company,  and  represented  that  he  could  soon  realize 
enough  from  his  commissions  to  pay  off  the  note,  it 
being  expressly  agreed  between  the  parties  to  the  note 
and  Tumlin,  that  Toombs  should  be  interested  in  the 
commissions  earned  by  Tumlin  to  the  extent  of  the 
amount  of  the  note ;  and  had  this  contract  been  carried 
out,  Tumlin  could,  with  reasonable  certainty,  have  earned 
money  enough  to  pay  the  note.  In  consideration  of 
the  promise  and  representation  made  by  the  plaintiffs,^ 
Toombs  signed  the  note,  but  after  it  was  made  and  deliv- 
ered, the  plaintiffs  failed  and  refused  to  procure  the 
agency  for  Tumlin. 

Properly  construed,  the  undertakings  of  the  plaintiffs,, 
in  consideration  of  which  the  note  was  given,  amounted 
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to  a  stipulation  on  their  part  to  procure  employment  for 
Tumlin  by  which  he  would  earn  enough  money  to  pay 
off"  the  note,  and  there  was  a  total  breach  of  this  stipu- 
lation. We  think  the  plea  set  up  a  good  defence  to  the 
action  on  the  note.  Whether,  if  Tumlin  had  been  ap- 
pointed agent,  he  would  have  been  successful  and  would 
have  made  money  enough  to  satisfy  the  note  cannot  be 
known ;  but  the  plaintiffs  will  not  be  heard  to  say  he 
would  have  failed,because,by  the  breach  of  their  contract,, 
they  denied  him  the  opportunity  even  to  make  the  effort ;. 
and  besides,  the  plea  alleges,  in  effect,  he  would  have  suc- 
ceeded, and  on  demurrer  this  allegation  must  be  taken 
as  true.     The  court  erred  in  striking  the  plea. 

Judgment  reversed. 


Vbnablk  &  Heyman  V,  Stevens. 

1.  Where  goods  are  sold  to  a  firm  and  shipped  hy  a  common  carrier^, 
hut  hefore  the  goods  are  actually  received  into  the  firm's  custody 
it  is  dissolved  hy  one  of  the  members  retiring,  and  the  remaining 
members  form  a  new  partnership,  and  the  retiring  member,  for 
his  own  protection,  prevents  a  delivery  of  the  goods  by  the  carrier 
to  the  new  firm  until  the  seller  has  consented  to  look  to  the  new 
firm  for  payment,  and  the  seller,  upon  being  notified  of  these 
facts,  accepts  acceptances  of  the  new  firm  upon  drafts  drawn  for 
the  price  of  the  goods  on  the  old  firm,  and  the  goods  are  there- 
after delivered  by  the  carrier  to  the  new  firm,  the  retiring  mem- 
ber is  thereby  discharged  from  all  further  liability  for  the  price  of 
the  goods. 

2.  In  the  light  of  the  evidence,  there  was  no  error  in  denying  a  new 
trial  upon  any  of  the  grounds  stated  in  the  motion. 

AofiTUSt  14,  1804. 

Complaint   on   account.      Before   Judge    Bartlbtt^ 
Terrell  superior  court.     May  term,  1893. 

HoYL  &  Parks,  by  brief,  for  plaintiffs. 

WooTBN  &  WooTEN  and  J.  A.  Laing,  for  defendant. 

Lumpkin,  Justice. 

An  action  was  brought  by  Venable  &  Heyman  against 
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Hillman,  Stevens  and  Wade,  as  partners  using  the  firm 
name  of  Hillman,  Stevens  &  Co.,  upon  an  open  account 
for  merchandise.  The  real  controversy  was  as  to  the 
liability  of  Stevens.  The  evidence,  briefly  stated,  dis- 
closed the  following  state  of  facts :  The  goods  were  sold 
by  the  plaintifts  to  the  firm  of  Hillman,  Stevens  &  Co., 
and  delivered  to  a  common  carrier;  but  before  they 
were  actually  received  into  the  firm's  custody,  there  was 
a  dissolution  of  the  firm,  Stevens  retiring  from  the  busi- 
ness. The  other  two  members  of  the  firm  formed  a 
new  partnership,  under  the  name  of  Hillman  &  Wade. 
Stevens,  recognizing  his  liability  under  the  purchase 
made  by  the  old  firm,  took  steps  to  prevent  a  delivery 
of  the  goods  by  the  carrier  to  his  successors  in  the  busi- 
ness, until  the  plaintiflTs  had  consented  to  look  to  the 
new  firm  alone  for  payment.  They  had  previously 
drawn  drafts  on  the  old  firm  for  the  price  of  the  goods; 
but  afterwards,  and  with  a  full  knowledge  of  the  de- 
tention of  the  goods  by  the  carrier  at  the  instance  of 
Stevens,  accepted  acceptances  of  the  new  firm  upon  the 
drafts  already  mentioned,  and  after  this  the  goods  were 
delivered  by  the  carrier  to  the  new  firm. 

It  seems  quite  plain  to  us  that,  under  the  facts  stated, 
the  retiring  member  was  discharged  from  all  further 
liability.  That  he  was  originally  bound  for  the  price  of 
the  goods,  is  beyond  question ;  and  it  is  also  true  that  he 
could  not  escape  this  liability  by  any  contract  of  disso- 
lution between  himself  and  his  partners.  But  in  retir- 
ing he  took  steps  to  protect  himself  from  liability  as  to 
this  very  account.  Whether  he  had  a  right  to  have  the 
goods  detained  by  the  carrier  is  not  now  material.  The 
plaintifts,  by  their  conduct,  acquiesced  in  the  course  pur- 
sued by  him,  and,  in  eftect,  voluntarily  consented  that, 
upon  delivery  of  the  goods  to  Hillman  &  Wade,  they 
would  no  longer  look  to  Stevens  for  payment;  and  this 
consent  is  clearly  manifested  by  their  taking,  without 
objection,  the  acceptances  of  the  new  firm. 
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There  were  many  grounds  in  the  motion  for  a  new 
trial,  but  it  is  not  necessary  to  discuss  them,  because,  in 
the  light  of  the  evidence,  the  verdict  in  Stevens'  favor 
was  manifestly  right,  and  ought  to  stand  irrespective  of 
any  of  the  rulings  or  charges  of  the  court  below  upon 
which  error  is  assigned.  Judgment  affirmed. 


94    283 

Bbdgood  &  Royal  v.  McLain;,  ^  ^^ 

1.  Although  a  minor  of  very  tender  age  may,  at  the  time  of  his 
father's  death,  be  temporarily  residing  with  another  person  in  a 
county  other  than  that  in  which  the  father  was  domiciled  and  in 
which  he  died,  and  may  continue  to  so  reside  after  the  father's 
death,  the  ordinary  of  the  county  of  the  deceased  father's  domi- 
cile had  jurisdiction,  upon  the  application  of  the  person  with 
whom  the  minor  was  thus  residing,  to  appoint  him  guardian  of 
the  minor,  there  being  nothing  to  show  that  the  minor*8  domicile 
had,  during  the  father's  lifetime,  become  different  from  that  of  the 
fother  by  reason  of  a  relinquishment  by  the  latter  of  his  pa- 
rental authority  to  the  other  person,  and  the  applicant  for  the 
guardianship,  by  applying  to  the  ordinary  of  the  county  in  which 
the  father  died,  recognizing  and  conceding  that  no  change  in  the 
minor's  domicile  had  taken  place. 

2.  Where  a  lot  of  wild  land  was  sold  for  taxes  by  virtue  of  an  execu- 
tion issued  by  the  comptroller-general  under  tlie  provisions  of  the 
act  of  February  28th,  1874  (Acts  of  1874,  p.  105),  the  presumption, 
in  the  absence  of  sufficient  evidence  to  the  contrary,  is  that  the 
comptroller-general  complied  with  his  duty  as  to  advertising  as 
required  by  the  6th  section  of  that  act,  as  amended  by  the  act  of 
March  2d,  1875  (Acts  of  1875,  p.  119) ;  and  this  presumption  is  not 
overcome  by  exhibiting  three  copies  of  a  newspaper  dated,  re- 
spectively, in  three  successive  weeks,  and  published  at  the  capital 
of  the  State,  in  each  of  which  appears  a  proper  advertisement  tliat 
the  lot  in  question  was  in  default  for  taxes,  without  also  exhibit- 
ing other  copies  of  the  newspaper  printed  during  the  weeks  im- 
mediately before  and  immediately  after  the  three  weeks  men- 
tioned, and  not  containing  such  advertisement,  or  else  showing 
that  no  such  copies  were  issued.  The  mere  fact  that  the  files  of 
the  newspaper,  kept  in  the  office  in  which  it  was  printed,  con- 
tained no  copies  of  given  dates,  would  not,  of  itself,  be  sufficient 
evidence  that  no  copies  of  the  paper  were  in  fact  printed  and 
issued  on  those  dates. 
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3.  Irrespective  of  the  various  questions  raised  in  the  motion  for  a 
new  trial,  the  verdict,  for  the  reasons  indicated  in  the  foregoing^ 
notes,  was  wrong  on  the  substantial  merits  of  the  case,  and  the 
court  erred  in  refusing  to  grant  a  new  trial. 

AuKUSt  14, 1S94. 

Equitable  petition.  Before  Judge  Fish.  Dooly  su- 
perior court.     March  term,  1893. 

For  a  former  report  of  this  case  see  89  Ga.  793. 

BusBEE  &  Crum,  William  Brunson  and  J.  H.  Martin,. 
for  plaintiffs  in  error.  G.  W.  Wootbn,  J.  W.  Hatqooi> 
and  QusTiN,  Querry  &  Hall,  contra. 

Lumpkin,  Justice. 

It  appears  that  S.  J.  McLain,  under  a  regular  chain 
of  title  from  the  State  down  to  himself,  was  the  owner 
of  a  lot  of  wild  land  in  Dooly  county  on  October  23, 
1870.  He  died  while  seized  of  this  lot,  and  Hugh 
McLain,  who  was  his  son  and  only  heir  at  law,  became 
of  age  in  1889  or  1890.  In  1877  the  comptroller-gen- 
eral, under  the  provisions  of  the  act  of  February  28, 
1874  (Acts  of  1874,  p.  105),  as  amended  by  the  act  of 
March  2,  1875  (Acts  of  1875,  p.  119),  issued  an  execu- 
tion against  this  particular  lot  for  its  taxes  for  the  years 
1874, 1875  and  1876.  The  land  was  levied  upon  by  the 
sheriff,  and  after  due  advertisement,  was  legally  sold  in 
1878  to  one  Clements,  under  whom  Bedgood  &  Royal 
now  hold.  Hugh  McLain  brought  the  present  action 
against  them  to  restrain  them  from  trespassing  upon 
the  lot,  for  the  recovery  of  the  value  of  timber  which 
they  had  cut  and  removed  from  the  same,  and  for  the 
cancellation  of  their  paper  title  to  the  lot.  There  was 
a  verdict  for  the  plaintiff,  and  the  defendants  assigned 
error  upon  the  overruling  of  their  motion  for  a  new 
trial. 

1.  The  act  of  1874,  above  mentioned,  made  it  the 
duty  of  the  comptroller-general,  upon  receipt  of  the 
several  digests  of  the  receivers  of  tax  returns,  to  make 
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out  a  complete  list  of  all  the  unimproved  or  wild  lands 
in  this  State  not  given  in  for  taxes ;  and  after  complet- 
ing the  list,  to  make  advertisement  of  such  lands  for 
thirty  days  in  one  newspaper  published  at  the  capital 
of  the  State,  and  in  such  advertisement  require  the 
owners  of  said  lands  to  come  forward  and  give  in  and 
pay  the  taxes  on  the  same. 

By  the  act  of  1875,  already  cited,  the  time  during 
which  the  publication  was  to  be  made  was  changed  from 
<<thirty  days"  to  '*once  a  week  for  four  weeks." 

After  the  expiration  of  the  time  of  advertisement,  it 
became  the  duty  of  the  comptroller-general,  under  the 
act  first  mentioned,  to  issue  executions  against  all  wild 
lands  not  returned  for  taxation.  The  9th  section  of 
that  act  provided  that  ^^no  sale  made  under  this  act  shall 
in  any  manner  operate  to  aftect  or  defeat  the  title  of  any 
idiot  or  lunatic  or  minor  who  has  no  legal  represent- 
ative." 

It  will  have  been  observed  that  at  the  time  of  the 
sherift'^s  sale  of  the  lot  in  controversy,  Hugh  McLain, 
its  owner,  was  a  minor;  and  one  of  the  controlling 
questions  is  whether  or  not,  at  the  time  of  that  sale,  he 
had  a  lawfully  appointed  guardian.  It  appears  that  in 
1873  or  1874,  one  Mize  was  appointed  guardian  of  Hugh 
McLain,  who  was  then  a  mere  child,  by  the  ordinary  of 
Miller  county.  At  that  time,  Mize  was  residing  in  Ran- 
dolph county.  S.  J.  M</Lain  died  about  one  year  before 
Mize  was  appointed  guardian  of  his  son.  At  the  time 
of  his  death,  the  elder  McLain  resided  and  was  domiciled 
in  Miller  county,  to  which  county  he  had  recently  re- 
moved from  Randolph.  In  point  of  fact,  Hugh  McLain 
had  never  personally  resided  in  Miller  county  at  any 
time  before  the  appointment  of  his  guardian,  and  only 
in  so  far  as  his  residence  was  legally  incidental  to  that 
of  his  father  could  he  be  said  to  have  been  a  resident  of 
that  county.    Under  this  state  of  facts,  did  the  ordinary 
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of  Miller  county  have  jurisdiction  to  grant  the  letters 
of  guardianship? 

We  think  he  did.  According  to  section  1693  of  the 
code,  the  domicile  of  every  minor  is  that  of  his  father 
(if  alive),  unless  such  father  has  voluntarily  relinquished 
his  parental  authority  to  some  other  person.  There  was 
no  evidence  to  show  that  the  elder  McLain  had  ever 
done  this.  At  most,  it  only  appears  that  he  was  per- 
mitting his  child  to  reside  temporarily  with  Mize. 
Therefore,  when  McLain  died,  the  domicile  of  the  child 
was  in  Miller  county.  The  mere  fact  that  he  continued 
to  reside  with  Mize  in  Randolph  county  after  the  father's 
death,  would  not  of  itself  be  sufficient  to  change  his 
lawful  domicile  in  Miller ;  and  by  applying  to  the  ordi- 
nary of  that  county  for  letters  of  guardianship,  Mize 
recognized  and  conceded  that  no  change  in  the  minor's 
domicile  had  taken  place.  We  therefore  think  the  ap- 
pointment of  the  guardian  was  valid.  Consequently, 
the  9th  section  of  the  act  of  1874,  above  quoted,  has 
no  application,  and  the  sale  by  the  sheriff*  under  the 
comptroller-general's  execution  was  good,  if  otherwise 
free  from  legal  objection  to  its  validity. 

2.  In  the  absence  of  sufficient  evidence  to  the  con- 
trary, the  law  presumes  that  the  comptroller-general 
complied  with  his  duty  as  to  advertising  as  required  by 
the  acts  cited  in  the  first  division  of  this  opinion,  and 
the  burden  of  proof  was  upon  the  plaintiff  to  show  that 
he  did  not.  An  attempt  to  do  this  was  made  by  ex- 
hibiting in  evidence  three  copies  of  the  Atlanta  Consti- 
tution, published,  respectively,  in  three  successive  weeks 
before  the  issuing  of  the  comptroller-general's  execution, 
in  each  of  which  copies  appears  a  proper  advertisement 
of  the  lot  in  controversy  as  being  in  default  for  taxes. 
This,  in  our  opinion,  was  not  sufficient  to  show  a  fail- 
ure to  advertise  once  a  week  for  four  weeks,  without 
producing   other  copies  of   the  same  paper  published 
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during  the  weeks  immediately  before  and  immediately 
after  the  three  weeks  mentioned,  and  showing  that 
neither  of  them  contained  the  advertisement,  or  else  by 
proving  that  no  such  copies  were  in  fact  issued.  If  they 
were  issued,  there  is  certainly  at  least  as  much  presump- 
tion that  one  or  the  other  of  them  contained  the  ad- 
vertisement, as  that  neither  did  contain  it,  and  it  was 
incumbent  on  the  plaintiff'  to  show  affirmatively  the 
absence  of  the  advertisement  from  both.  As  he  did 
not  produce  such  copies,  his  next  contention  was  that, 
in  point  of  fact,  they  were  never  issued,  and  this  he  at- 
tempted to  establish  by  showing  that  an  examination  of 
the  files  of  the  Constitution,  kept  in  the  office  where 
that  paper  was  printed,  contained  no  such  copies.  This 
itself  was  insufficient  to  establish  that  such  copies  were 
not  in  fact  printed  and  issued.  It  would  be  a  very  easy 
thing,  after  a  newspaper  was  printed  and  placed  on  file, 
to  remove  it;  or,  it  might  be,  that  by  inadvertence,  over- 
sight or  neglect,  a  particular  issue  of  the  paper  may 
never  have  been  placed  upon  file  in  the  newspaper  office. 
Indeed,  such  a  thing  is  far  more  probable  than  that  a 
newspaper  regularly  published  had  no  issue  on  a  given 
date,  or  dates,  upon  which,  in  due  course  of  business, 
copies  of  it  ought  to  have  been  printed  and  circulated. 
So  we  think  the  plaintiflF  failed  to  show  that  the  comp- 
troller-general's advertisement  was  not  duly  published, 
and  the  presumption  that  it  was  must  stand. 

This  disposes  of  the  only  remaining  material  objec- 
tion to  the  validity  of  the  sherift*'s  sale. 

3.  Numerous  other  questions  were  raised  by  the  mo- 
tion for  a  new  trial;  but  irrespective  of  all  of  them,  we 
have  shown  that  the  verdict  was  wrong  on  the  substan- 
tial merits  of  the  case.  We  therefore  grant  a  new  trial 
without  discussing  the  grounds  of  the  motion  in  which 
these  other  questions  are  presented. 

Judgment  reversed. 
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~Wm^  Brown,  administrator,  v.  Story. 

s98    57/ 1 

One  who  purchaaes  land  from  a  person  in  poesession  who  has  no  title 
but  who  has  made  with  the  owner  a  parol  contract  to  purchase, 
(whether  such  second  purchaser  pays  his  vendor  the  agreed  price 
or  not),  acquires  no  title  and  no  equity  as  against  the  owner ;  but 
he  can,  after  obtaining  a  convej'ance  from  his  immediate  vendor, 
protect  himself  as  against  any  claim  by  the  owner  for  purchase 
money,  if  the  latter  executes  and  delivers  a  conveyance  to  his  own 
immediate  vendee.  The  mere  execution,  however,  of  such  a  con- 
veyance, without  completing  delivery  thereof,  will  afford  no  pro- 
tection. In  the  present  case  the  action  being  brought  to  recover 
the  land  because  of  the  non-payment  of  a  part  of  the  purchase 
money,  the  controlling  and  decisive  question  iswhether  there  was 
an  actual  and  complete  delivery  by  the  plaintiff's  intestate  of  the 
deed  which  purported  to  convey  the  land  to  the  defendant's  ven- 
dor. Let  this  question  alone  be  tried  and  determined  by  the  jury 
on  the  next  trial. 

August  14,  1894. 

Complaint  for  land.  Before  Judge  Pish.  Dooly 
superior  court.     March  term,  1893. 

BusBBB  &  Crum,  by  brief,  for  plaintiff. 
J.  H.  Martin,  for  defendant. 

Simmons,  Justice. 

Bedgood  bought  from  Brown  a  lot  of  land  in  Dooly 
<jounty,  and  gave  his  promissory  notes  for  the  purchase 
money,  but  received  no  deed  or  other  contract  in  writ- 
ing from  Brown.  Bedgood  subsequently  sold  the  land 
to  Story.  The  present  action  was  brought  by  the  ad- 
ministrator of  Brown  to  recover  the  land  because  of  the 
non-payment  of  a  part  of  the  purchase  money.  It  ap- 
pears that  when  Story  purchased  the  land  from  Bedgood, 
the  latter  was  in  possession,  but,  as  stated,  had  no  title, 
having  gone  into  possession  under  a  parol  agreement  on 
the  part  of  Brown  to  convey  him  the  land,  and  not 
having  paid  the  purchase  money.  Story,  therefore,  ac- 
quired no  title  and  no  equity  as  against  Brown  by  his 
purchase  from  Bedgood.     It  was  contended,  however, 
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that  Story  was  protected  by  a  deed  subsequently  made 
by  Brown  to  Bedgood.  There  was  some  dispute  as  to 
whether  there  was  an  actual  and  complete  delivery  of 
this  deed,  or  whether  Bedgood  got  the  deed  without 
such  a  delivery.  If  Brown  executed  and  delivered  a 
conveyance  of  the  land  to  Bedgood,  Story,  after  obtain- 
ing a  conveyance  from  Bedgood,  would  be  protected 
against  any  claim  of  Brown  for  the  purchase  money; 
but  the  mere  execution  of  the  deed  from  Brown  to  Bed- 
good,  without  a  complete  delivery  thereof,  would  aftbrd 
no  protection.  The  evidence  failed  to  show  an  actual 
and  complete  delivery  of  the  deed.  This  being  the  con- 
trolling and  decisive  question  in  the  case,  the  court  did 
not  err  in  granting  a  second  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and  the  evidence; 
and  we  affirm  the  judgment,  with  direction  that  this 
question  alone  be  tried  and  determined  on  the  next  trial 
of  the  case.  Judgment  affirmed^  with  direction. 


The  Commercial  Bank  of  Albany  v.  Tucker. 

1.  The  declaration  alleging  that  the  plaintiff  loaned  money  to  the  de- 
fendant, and  also  that  money  was  advanced  by  the  plaintiff  to  the 
defendant  upon  the  promise  and  undertaking  of  the  latter  that  he 
would  turn  over  and  deliver  to  the  former  drafts  drawn  by  a  com- 
pany of  which  the  defendant  was  treasurer,  is  not  supported  by 
evidence  that  the  money  was  not  loaned  or  advanced  to  the  de- 
fendant but  to  such  company,  together  with  evidence  that  the  de« 
fendant  did  contract  and  undertake  as  alleged  to  turn  over  and 
deliver  the  drafts. 

:2.  But  inasmuch  as  the  case  established  by  the  evidence  seems  to  be 
meritorious,  while  the  judgment  of  nonsuit  is  affirmed,  direction 
is  given  that  the  plaintiff  have  leave  to  amend  the  declaration  at 
or  before  the  time  when  the  remittitur  from  this  court  is  entered  on 
the  minutes  of  the  court  below,  so  as  to  make  the  pleading  and 
the  evidence  correspond,  and  that  upon  this  being  done,  the  case 
be  reinstated  and  stand  for  trial  in  its  proper  order. 

August  14. 1894. 
T  94-19 
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Complaint.  Before  Judge  Bower.  Dougherty  supe- 
rior court.     October  term,  1893. 

The  bank  brought  suit  against  A.  W.  Tucker  upon 
three  drafts.  The  court  granted  a  nonsuit  on  the  ground 
that  plaintift*'s  evidence  did  not  make  out  its  case.  The 
drafts  are  in  the  form  of  ordinary  bank- checks,  drawn 
on  the  plaintiff,  July  7,  8  and  9,  1890.  The  first,  for 
f 2,000,  is  payable  to  "  H.  &  T.  or  bearer";  the  second^ 
for  $184.26,  is  payable  to  John  P.  Lewis  &  Son  or  bearer; 
the  third,  for  f  600,  is  payable  to  Hobbs  &  Tucker  or 
bearer.  The  first  is  signed,  **Ga.  &  Carolina  Melon  Ex- 
change, A.  W.  Tucker,  treas'r";  the  other  two  are 
signed,  **  Georgia  &  Carolina  Melon  Exchange,  per 
A.  W.  Tucker,  treasurer."  The  original  declaration 
alleges :  Plaintiff  paid  said  drafts,  not  because  of  any 
indebtedness  or  liability  on  its  part,  but  simply  as  a  matter 
of  accommodation  to  defendant,  who  undertook  and 
promised,  on  his  own  personal  and  individual  responsi- 
bility, that  if  plaintiff  would  cash  said  drafts,  he  would 
within  two  or  three  days  place  with  plaintiff'  drafts  on 
consignees  of  car-loads  of  melons,  which  would  be  paid 
to  plaintiff  on  presentation  and  which  would  be  amply 
sufficient  to  cover  the  amount  of  the  drafts  so  paid  by 
it.  Defendant  represented  to  and  assured  plaintiff  that 
the  melons  had  been  shipped  and  the  drafts  drawn  by 
the  Georgia  &  Carolina  Melon  Exchange  against  the 
consignees  of  the  melons,  that  the  drafts  would  come  in 
two  or  three  days  or  other  short  time,  and  that  defend- 
ant would  turn  the  same  over  to  plaintiff  to  indemnify 
and  repay  it  for  the  money  so  advanced  by  it.  Within 
the  next  two  or  three  days  the  Georgia  &  Carolina 
Melon  Exchange  suspended  and  failed  for  a  large 
amount,  and  defendant  never  did  turn  over  the  promised 
drafts  to  plaintiff,  nor  repay  it  the  amount  paid  out  on 
said  drafts,  although  he  well  knew  the  failing  condition 
of  the  exchange  when  he  borrowed  said  money  of  plain- 
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tift".  Said  drafts  were  paid  by  plaintift'  on  the  faith  of  the 
responsibility  of  defendant,  who  undertook  and  prom- 
ised to  turn  over  to  plain  tift'  drafts  to  a  sufficient  amount 
to  pay  the  sums  so  advanced  by  plaintiff,  which  he  failed 
to  do,  whereby  he  became  liable  and  then  and  there 
undertook  and  promised  to  pay  plaintiff  said  sum  of 
$2,784.26.  By  amendment  it  is  alleged  that  defendant 
is  indebted  to  plaintifi'  in  the  sum  named,  as  so  much 
money  advanced,  for  that,  when  he  presented  said  three 
drafts  to  the  bank  and  asked  it  as  a  matter  of  accom- 
modation to  him  to  cash  them  (there  being  no  funds  in 
the  bank  to  pay  them,  and  no  liability  on  the  bank  to 
pay  them),  the  bank  refused  to  advance  the  money  unless 
he  would  become  personally  responsible  therefor;  where- 
upon he  then  and  there  undertook  and  promised  that  he 
would  be  personally  and  individually  responsible  for  the 
delivery  to  plaintift'  of  the  promised  melon  drafts ;  and 
thereupon  plaintift',  in  consideration  and  upon  the  faith 
of  defendant's  personal  and  individual  promise  and  un- 
dertaking, advanced  said  sum  to  him ;  and  he,  having 
failed  to  deliver  said  melon  drafts,  became  liable  to  pay 
plaintift*  said  sum,  with  interest,  under  his  personal  and 
individual  promise  and  undertaking,  upon  which  and  on 
account  of  the  breach  thereof  this  suit  is  brought. 

Welch,  cashier  of  the  plaintift*  bank,  testified :  The 
$2,000  draft  was  sent  to  the  bank  by  a  messenger.  1 
declined  to  cash  it,  and  defendant  himself  came  down 
to  get  the  money,  stating  that  it  was  very  important  for 
him  to  have  f  2,000  for  some  special  purpose,  and  stated 
that  he  had  a  dispatch  from  Forrester,  the  president  of 
the  melon  exchange,  that  the  drafts  for  shipments 
of  melons  would  be  down  on  the  next  train,  or  very 
soon,  as  the  melons  had  all  gone  forward  and  were  paid 
for,  and  this  was  to  reimburse  him  and  the  melon  ex^ 
change  for  them,  and  would  be  turned  over  he  thought 
by  the  incoming  train.     Under  these  conditions,  and  un- 
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der  the  assurances  of  defendant  that  those  drafts  for 
shipments  of  melons  would  be  turned  over  immediately, 
I  paid  the  f  2,000  draft.  The  others  were  paid  in  a  simi- 
lar way,  with  the  promise  that  they  should  be  paid  by 
drafts.  He  had  been  doing  this  for  some  time,  getting  ad- 
vances against  a  deposit  or  bonus  he  had  to  protect  the 
drafts,  getting  the  money  one  day  and  returning  us  the 
drafts  the  next  day  for  shipments  of  melons.  Immedi- 
ately after  the  train  came  in  that  afternoon,  I  went  to 
defendant  to  get  the  drafts  for  the  shipment  of  melons ; 
and  he  said,  for  some  reason  they  did  not  come  but 
would  probably  be  in  that  night,  and  assured  me  again 
of  the  dispatch  from  Forrester  that  the  melons  had  been 
shipped  and  the  drafts  would  come  right  forward.  The 
melon  exchange  made  a  deposit  with  the  bank  of  $7,500 
to  cover  any  drafts  that  might  go  forward  and  come 
back  protested  or  unpaid.  When  these  drafts  came 
back  unpaid,  as  they  often  did,  I  immediately  presented 
them  to  defendant,  and  he  made  good  that  amount. 
This  bonus  was  put  there  to  protect  the  bank  against  any 
failure  of  payment  on  these  melon  drafts  that  went  for- 
ward. We  had  been  in  the  habit  of  advancing  him  two, 
three,  and  sometimes  four  thousand  dollars  to  aid  him 
in  paying  for  the  melons  until  he  got  his  drafts  back 
from  Atlanta.  The  melons  had  to  go  to  Atlanta  to  be 
listed,  and  drawn  for  specifically  by  cars.  They  were 
paid  for  here,  and  the  drafts  drawn  against  the  con- 
signee of  these  melons  were  drawn  in  Atlanta  and  for- 
warded back  here  and  turned  over  to  us.  That  f  7,500 
was  not  sufficient  to  meet  these  drafts  after  meeting 
•  others  before  them  that  had  failed;  it  was  exhausted 
by  other  drafts  that  came  back.  That  money  was  paid 
upon  the  faith  of  defendant  to  return  the  drafts.  He 
assured  me  that  they  would  be  returned,  and  gave  me 
as  an  additional  reason  the  dispatch  he  had  from  For- 
rester that  the  melons  had  been  shipped.     He  assured 
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me  that  they  would  come.  On  the  strength  of  that  as- 
surance I  paid  the  draft,  and  without  it  I  should  not 
have  paid  it.  At  that  time  I  had  no  knowledge  but 
that  the  melon  exchange  was  all  right,  but  by  that  after- 
noon's mail  I  learned  that  it  was  in  bad  condition.  I 
called  on  defendant  for  the  drafts  that  afternoon  and 
the  next  morning.  He  did  not  give  them  to  me,  but 
gave  as  an  excuse  that  they  had  not  come  and  he  was 
looking  for  them.  They  were  never  turned  over  to  me. 
They  were  drafts  drawn  on  melon  shipments,  such  as 
we  had  been  taking ;  they  were  supposed  to  be  mer- 
chantable paper.  Similar  advances  had  been  made  fre- 
quently, and  he  had  made  them  good  when  they  had 
failed.  He  was  the  treasurer  of  the  melon  exchange. 
He  dealt  with  me  as  treasurer  of  the  exchange.  The 
bonus  they  had  on  deposit  was  used  up  in  unpaid  drafts 
that  came  back  both  before  and  after;  many  of  the 
drafts  were  out,  and  it  took  some  time  for  them  to  come 
back.  It  would  be  impossible  to  tell  how  much  cash 
the  melon  exchange  had  in  bank  on  July  8,  because  that 
bonus  was  there  to  protect  certain  drafts  that  were  out. 
I  do  not  think  the  bonus  was  exhausted  at  that  time,  be- 
cause many  of  the  drafts  were  not  returned;  it  was 
really  exhausted,  but  we  had  not  got  the  information 
showing  it.  I  did  not  take  drafts  drawn  by  the  melon 
exchange  after  I  heard  it  was  in  bad  condition  on  the 
evening  of  the  7th.  I  think  we  took  no  drafts  after  the 
failure ;  we  did  take  some  bills  of  lading  for  some  cars 
of  melons  that  defendant  said  were  shipped  and  not 
drawn  against.  I  let  him  have  this  money  as  treasurer 
of  the  melon  exchange,  and  charged  it  to  him  that  way; 
but  took  his  word  as  a  business  man  and  a  friend  that 
these  drafts  should  come  in  promptly.  I  told  him  that 
I  was  looking  to  him  personally  for  the  return  of  them, 
and  not  as  treasurer  of  the  exchange.  I  told  him  that 
at  the  bank.     My  impression  is  that  Armstrong,  the 
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book-keeper,  was  in  the  bank.  Carter  (the  president), 
Ticknor  (the  assistant  cashier)  and  I  had  a  conversation 
with  defendant,  that  it  was  a  matter  of  trust  to  him  in- 
dividually that  these  drafts  should  come  promptly  back 
to  us.  We  did  not  hold  him  responsible  for  the  pay- 
ment of  the  drafts,  but  for  the  return  of  the  ones  prom- 
ised us — melon  drafts  for  melons  shipped.  I  cannot 
name  any  particular  draft  that  Forrester  was  to  send  to 
defendant  and  he  turn  over  to  me,  because  I  could  not 
tell  who  those  drafts  would  be  on.  If  defendant  had 
delivered  those  drafts,  there  would  have  been  no  liability 
on  him,  as  I  understand  it ;  he  would  have  fulfilled  his 
personal  obligation.  He  may  have  said  something  about 
not  assuming  personal  obligation ;  but  he  will  also  re- 
member that  when  he  got  this  money,  he  was  to  deliver 
the  drafts  for  shipments  of  melons  when  he  got  them 
from  Forrester.  The  discount  on  those  drafts  was 
charged  to  the  melon  exchange ;  there  was  a  little  extra 
charge  on  those  drafts,  because  they  were  frequently 
out  a  week  or  ten  days.  The  agreement  was  made  with 
defendant  as  treasurer  of  the  melon  exchange,  and  For- 
rester too.  The  amount  we  advanced  on  these  drafts 
was  charged  on  the  books  to  the  melon  exchange.  After 
the  exchange  failed,  defendant,  I  think,  turned  over  the 
bills  of  lading  for  nine  cars  of  melons  which  he  said 
there  had  been  no  drafts  drawn  against ;  and  at  his  and 
Forrester's  suggestion  we  forwarded  these  bills  of  lading 
to  their  agent  in  Atlanta,  and  ordered  them  sold  for  the 
benefit  of  the  bank ;  and  we  never  got  any  return  from 
them  at  all — never  heard  from  them.  I  think  that  was 
the  next  day  after  the  transaction,  the  8th  or  9th.  De- 
fendant assumed  the  personal  responsibility  to  turn  over 
these  drafts  for  shipments  of  melons.  They  were  to  be 
the  same  kind  of  drafts  we  had  been  taking — drafts 
against  melons  already  shipped.  That  money  went  out 
of  the  bank  on  the  individual  responsibility  of  defendant 
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that  these  drafts  for  shipments  of  melons  should  be 
turned  over  to  me,  and  on  his  individual  liability  in  the 
event  they  were  not  delivered  to  me,  and  that  individual 
liability  was  only  for  the  delivery  of  those  drafts.  I 
told  him  so.  My  reliance  was  not  on  the  exchange  for 
the  drafts  coming  on.  His  was  a  positive  promise  that 
the  melons  had  been  shipped  and  the  drafts  would  be 
turned  over.  The  drafts  were  not  delivered.  If  he  had 
delivered  me  the  drafts  from  Forrester,  I  would  have 
had  no  claim  on  him  at  all.  He  did  not  tell  me  that 
Forrester  told  him  he  had  the  drafts  and  would  send 
them ;  he  said  he  had  a  telegram  from  Forrester,  and 
the  drafts  would  come  on.  He  said  the  melons  had  been 
shipped.  When  he  spoke  of  what  Forrester  had  tele- 
graphed him,  I  told  him  right  then  that  I  looked  to  him 
personally  for  the  delivery  of  the  drafts.  Previously  to 
this,  when  it  was  understood  we  were  to  make  these 
-advances.  Carter  and  I  told  defendant  that  we  looked  to 
him  in  person  for  the  delivery  of  these  drafts.  On  Au- 
gust 9,  the  melon  exchange  did  not  have  f  2,500  besides 
the  bonus  to  its  credit.  There  was  a  little  money  that 
<5ame  back  from  Falvey  &  Forrester  after  the  failure  of 
the  exchange,  either  the  consignment  of  this  nine  cars, 
or  some  drafts  that  had  come  back  and  been  protested, 
drawn  prior  to  this  transaction.  I  do  not  think  any  of 
it  came  from  the  nine  cars  of  melons,  but  from  certain 
drafts  that  came  back  unpaid ;  perhaps  f  150  was  traced 
up  in  that  way.  We  did  not  keep  on  dealing  with  For- 
rester, the  president  of  the  melon  exchange ;  we  were 
tracing  up  the  proceeds  of  some  drafts  that  came  back 
unpaid  and  went  into  the  Atlanta  Melon  Exchange,  and 
we  made  a  claim  for  it  and  got  it.  There  were  seven  or 
eight  thousand  dollars  in  amount  of  these  drafts  for  ship- 
ments of  melons,  outstanding  and  unpaid  at  the  time  of 
the  failure.  That  amount  was  put  to  the  credit  of  these 
former  unpaid  drafts.     On  July  7,  any  amount  the  melon 
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exchange  had  put  in  the  bank  as  a  bonus  was  absorbed 
by  drafts  then  in  transit ;  the  drafts  that  had  been  taken 
previous  to  that,  when  they  came  back  unpaid,  more 
than  absorbed  the  bonus.  There  was  no  order,  that  I 
know  of,  in  which  this  bonus  was  to  be  appropriated  to 
these  unpaid  drafts.  When  a  draft  came  back,  this 
bonus  could  be  applied  to  the  payment  of  it ;  and  up  to 
the  time  of  this  transaction,  or  the  day  before,  all  drafts 
returned  had  been  made  good  by  Tucker  by  giving 
other  drafts  to  keep  that  bonus  good.  The  drafts  out- 
standing then  were  more  than  sufficient  to  absorb  the 
bonus.  The  transaction  between  defendant  and  myself 
had  no  reference  to  the  bonus.  If  the  melon  exchange 
had  had  a  bonus  of  $25,000  put  there  for  a  specific  pur- 
pose, it  would  have  been  kept  for  that  purpose.  If  he 
had  had  $7,500  with  us  on  the  day  he  gave  this  draft, 
and  it  came  back  unpaid,  I  would  have  charged  it  up 
against  the  bonus.  It  was  an  agreement  we  kept  to 
until  a  short  tinie  before  this,  that  this  $7,500  was  to 
be  kept  intact ;  and  when  a  draft  came  unpaid,  I  went 
immediately  to  defendant,  and  he  immediately  gave  me 
drafts  to  take  that  up,  and  not  disturb  the  $7,500.  He 
as  treasurer  had  no  right  to  check  on  that  bonus.  In 
letting  him  have  that  money  I  relied  upon  his  individual 
promise  both  as  a  business  man  and  a  friend.  The  tele- 
gram he  mentioned  from  Forrester  had  nothing  to  do 
with  the  matter.     I  relied  upon  defendant. 

Ticknor  testified :  The  original  arrangement  with  de- 
fendant was,  that  we  were  to  advance  a  certain  per  cent, 
against  the  drafts  drawn  with  bills  of  lading  attached, 
provided  he  kept  a  bonus  of  $7,500  in  our  hands ;  but 
the  distinct  understanding  was,  that  we  were  not  to  ad- 
vance a  cent  unless  the  $7,500  was  kept  there.  I  left 
here  about  July  1,  and  returned  August  5.  The  day 
before  I  left  I  went  to  see  defendant  and  told  him  that 
the  bonus  must  be  kept  as  a  bonus,  or  we  could  do  no 
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business  at  all ;  he  said,  wait  until  he  could  hear  from 
Forrester.  I  repeated  the  conversation  to  Welch.  For 
instance,  if  he  gave  us  a  draft  for  a  car-load  of  melons, 
and  it  suited  us,  we  would  advance  him  fifty  per  cent.; 
that  is  the  original  arrangement  as  to  how  we  should 
conduct  this  business.  However,  for  this  charge  of 
$2,700  we  had  no  drafts  in  hand.  Our  responsibility 
was  with  the  melon  exchange  company.  I  asked  de- 
fendant if  Hobbs  &  Tucker  would  be  responsible  for 
these  drafts,  and  in  that  case  we  would  not  require  any 
bonus.  I  had  no  conversation  with  defendant  about  hia 
responsibility  for  delivering  the  drafts ;  we  never  ex- 
pected to  advance  a  dollar  without  the  drafts  in  hand* 
I  had  a  conversation  with  him  after  my  return  ;  he  came 
to  my  oflBice  after  I  got  back,  to  talk  the  matter  over; 
he  was  afraid  I  would  think  he  had  done  something  that 
was  not  exactly  right ;  and  I  asked  him  the  question^ 
why  did  he  get  the  money  from  us,  when  I  had  every 
reason  to  believe  he  knew  the  thing  had  failed  before  he 
got  the  money,  and  why  did  he  get  the  money  from  ua 
under  these  conditions;  and  he  said,  "To  tell  you  the 
truth,  I  had  too  much  money  in  this  business,  and  had 
to  get  some  out.  I  had  to  recoup  myself."  When  he 
traded  those  drafts,  I  do  not  think  there  was  a  cent  of 
the  bonus  there.  I  think  that  money  had  all  been  drawn 
out.  I  am  not  positive,  but  am  quite  sure,  that  he  knew 
he  was  not  drawing  against  the  bonus  money.  I  sup- 
pose he  was  drawing  against  the  promise  to  furnish  these 
draffcs ;  that  is  what  I  gathered ;  all  that  I  know  is  that 
there  was  nothing  in  hand  to  be  drawn  against,  except 
the  expectation  of  being  replaced  by  melon  drafts.  Two 
or  three  days  before  the  failure  of  the  exchange,  he  had 
instructions  not  to  buy  any  more  melons  (so  he  told  me). 
I  will  not  state  positively  how  much  of  the  bonus  was 
on  hand  when  I  left.  There  was  nothing  on  hand  when 
this  transaction  took  place,  but  might  have  been  in  round 
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numbers  about  half  the  amount  which  the  bonus  should 
have  been  when  I  left.  I  did  not  like  to  leave  here  with 
this  bonus  impaired,  and  asked  Welch  to  see  defendant, 
but  he  was  busy  and  did  not  go ;  he  did  not  attach  the 
importance  to  it  that  I  did.  When  I  left  here,  there 
was  a  credit  to  the  exchange  of  f  10,695 ;  on  July  7, 
there  was  a  credit  of  $5,103.53.  The  $2,000  item  seems 
to  have  been  paid  on  the  8th ;  on  the  8th  I  find  a  bal- 
ance of  $5,205.20,  and  on  the  9th,  $3,765.34 ;  that  is, 
from  eight  to  ten  thousand  dollars  in  these  drafts 
that  were  gone  forward,  drawn  principally  against  the 
stockholders  of  this  concern  and  returned  unpaid ;  and 
they  are  credited  up  here  as  cash,  and  were  nothing  but 
worthless  drafts  on  stockholders.  I  know  they  were 
stockholders,  because  we  had  a  list  of  them  furnished 
us  when  they  first  started.  The  largest  drafts  were  all 
-drawn  against  the  stockholders  of  the  concern,  with 
bills  of  lading  attached ;  and  they  were  houses  of  high 
fltaiiding,  and  we  did  not  get  anything  out  of  them. 
After  a  deduction  of  those  drafts  that  were  returned, 
they  would  have  owed  us  $3,000  at  that  time.  These 
drafts  were  never  charged  up  against  that  bonus  fund. 
The  indebtedness  the  melon  exchange  was  under  to  us 
when  it  failed  was  never  paid,  and  we  did  not  count  that 
anything  at  all;  we  only  counted  what  we  advanced 
defendant.  The  exchange  was  indebted  to  us  $5,700 ; 
$2,700  we  claim  as  good,  and  the  other  lost.  While 
this  account  shows  they  had  a  big  credit,  these  drafts 
were  in  transit  coming  back  to  us,  and  were  charged 
against  this  account.  Those  were  the  last  drafts  we  got 
that  came  back  unpaid  towards  the  last  of  the  business ; 
ii  great  many  had  come  back  in  the  last  week  or  ten 
days.  When  they  came  back  Hobbs  &  Tucker  made 
them  good.  Unfortunately  the  bonus  was  not  kept  sep- 
arate. The  bonus  had  been  exhausted  prior  to  this  trans- 
action.    The  drafts  that  had  been  returned  up  to  the 
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time  of  this  transaction  had  been  taken  care  of  by  Hobbs 
A  Tucker.  On  July  7,  the  exchange  was  credited  as 
fitated,  but  we  had  taken  drafts  as  cash  and  sent  them 
forward  for  collection,  and  had  no  report  on  them. 
They  were  coming  back  every  day,  but  the  bulk  of  them 
eame  back  after  the  transaction  with  defendant.  The 
bank  had  paid  the  money  for  them  and  sent  them  oft*  to 
our  correspondents  for  collection  ;  there  was  a  liability 
to  us  from  the  exchange  until  we  got  final  payment  for 
them.  Up  to  the  time  of  the  failure,  if  one  of  those 
drafts  came  back  unpaid,  all  we  had  to  do  was  to  pre- 
sent it  to  Hobbs  &  Tucker,  and  they  would  refund  the 
money,  but  after  the  failure  they  were  left  on  our  hands ; 
and  while  the  account  showed  an  actual  credit  to  the 
exchange,  it  should  not  have  been,  because  the  drafts 
were  not  finally  paid.  There  were  enough  drafts  out 
to  absorb  that  fund ;  on  the  9th  there  were  out  about 
^8,500  of  drafts,  when  their  account  showed  $8,700  to 
their  credit ;  in  other  words,  they  had  out  $5,000  more 
than  they  had  credit  for.  If  the  drafts  had  got  back  to 
the  bank  by  that  time,  the  exchange  would  have  owed 
us  $5,700.  The  responsibility  had  occurred,  but  the 
drafts  had  not  been  charged  up.  The  melon  exchange 
was  due  us  for  the  drafts  that  had  been  received  and 
sent  oft'  for  collection.  Defendant  drew  all  the  drafts. 
The  understanding  was  that  we  were  to  advance  them  a 
certain  sum  on  these  melon  drafts,  and  we  had  advanced 
them  $8,500.  At  the  time  of  this  transaction  with  de- 
fendant the  $7,500  had  been  absorbed  by  previous  drafts. 
Nothing  was  said  about  the  way  in  which  these  drafts 
were  to  be  paid.  Under  our  original  agreement,  defend- 
ant had  no  right  to  draw  a  check  not  based  on  a  melon 
shipment,  on  that  bonus.  I  would  not  have  let  it  touch 
that  fund ;  it  would  have  been  a  separate  transaction. 
These  unpaid  drafts  charged  up  on  August  9,  were  turned 
over  to  defendant,  and  he  gave  us  a  check  for  part  of 
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them ;  and  after  this  failure  came,  some  of  the  drafts  were 
drawn  on  stockholders,  and  he  gave  ns  back  those  drafts, 
and  we  tried  to  get  them  out  of  the  stockholders,  but 
could  not.  These  drafts  on  the  stockholders  were  for 
cars  of  melons  with  bills  of  lading  attached  like  all  the 
others ;  they  were  acting  like  any  other  customers.  Thift 
$8,500  of  melon  drafts  came  in  about  the  7th,  8th  and 
9th  of  July ;  we  did  not  charge  them  up  until  they  all 
came  in,  and  then  all  at  one  time,  and  they  were  in  con- 
siderably before  they  were  charged  up.  When  the  ex- 
change was  in  existence,  Hobbs  &  Tucker  made  good  to 
us  all  these  drafts  that  were  in  default.  There  were  none 
in  default  when  defendant  made  the  promise  that  we 
claim.  This  transaction  with  him  was  not  in  the  ordi- 
nary line  of  the  business,  but  was  an  outside  matter.  I 
told  him  I  would  not  advance  without  the  bonus  intact; 
and  did  not  anticipate  anything  like  this.  There  were 
some  drafts  that  came  in  unpaid,  returned  for  some  ob- 
jection,! do  not  remember  what  they  were,  and  we  would 
send  them  to  defendant,  and  he  would  give  us  a  check 
on  ourselves,  and  make  that  good  by  subsequent  deposits. 
They  would  deposit  melon  drafts  with  bills  of  lading 
attached.  On  July  6,  on  a  settlement  between  the  bank 
and  the  exchange,  they  would  have  owed  us  $6,700  if 
they  had  made  good  all  the  drafts  that  were  not  heard 
from.  We  sent  the  drafts  forward,  and  did  not  know 
that  day  that  there  was  a  cent  due  us;  our  books  showed 
over  $3,000  due  them.  When  a  draft  came  back,  de- 
fendant would  swap  me  a  good  one  for  it.  He  waa 
treasurer  of  the  melon  exchange,  and  the  business  waa 
carried  on  by  him  as  treasurer. 

Tucker,  the  president  of  the  bank,  testified :  For- 
rester, president  of  the  exchange,  came  to  me  and  said 
defendant  would  need  some  assistance  in  handling  the 
melon  business,  and  wanted  to  know  if  the  bank  would 
assist  him  in  cashing  drafts;  and  said  that  defendant  as 
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treasurer  of  the  melon  exchange  would  deposit  f  7,500, 
this  bonus  to  remain  intact,  and  secure  us  against  any 
losses  for  cashing  these  drafts.  They  were  to  indemnify 
me  against  any  losses.  The  exact  amount  I  do  not  re- 
member, but  about  half  was  deposited  with  the  bank 
when  I  left  here  the  latter  part  of  June.  I  left  with  the 
understanding  with  Welch,  that  the  bonus  should  be 
made  up  to  $7,500  and  should  be  intact.  When  I  came 
home,  a  few  days  after  the  failure  of  the  melon  ex- 
change, their  debt  to  the  bank,  including  the  amount 
iidvanced  defendant,  was  about  $5,600.  The  bonus  was 
exhausted  and  Welch  had  let  defendant  have  a  good 
Amount  in  addition.  According  to  our  understanding, 
we  were  to  cash  melon  drafts  for  defendant.  I  had  no 
understanding  with  him  as  to  making  advancements  in 
the  absence  of  drafts.  Very  few  transactions  took  place 
"before  I  left. 

WooTBN  &  WooTBN  and  J.  W.  Walters,  for  plaintiff. 
R.  HoBBS,  D.  H.  Pope  and  W.  T.  Jones,  for  defendant. 

Lumpkin,  Justice. 

The  Commercial  Bank  of  Albany  brought  an  action 
Against  A.  W.  Tucker;  a  nonsuit  was  granted,  and  the 
plaintiff  excepted.  The  substance  of  the  declaration, 
and  of  the  evidence  offered  in  support  of  it,  appears  in 
the  official  report. 

1.  We  have  given  the  declaration  a  very  thorough 
and  careful  examination.  Taking  into  view  all  of  its 
allegations,  we  do  not  think  it  can  be  fairly  construed 
as  being  either  more  or  less  than  an  action  by  the  bank 
against  Tucker  for  money  loaned  or  advanced  to  him 
upon  his  promise  and  undertaking  that  he  would  turn 
over  and  deliver  to  the  bank  drafts  drawn  by  the  Geor- 
gia and  Carolina  Melon  Exchange,  a  company  of  which 
he  was  the  treasurer.  As  will  be  seen  by  reference  to 
the  reporter's  statement,  the  declaration  alleges  that  the 
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plaintiff  paid  the  drafts  "simply  as  a  matter  of  accom- 
modation to  defendant";  that  "he  well  knew  the  failing^ 
condition  of  the  exchange  when  he  borrowed  said 
money  of  plaintiff";  that  "said  drafts  were  paid  by 
plaintiff  on  the  faith  of  the  responsibility  of  defendant"; 
and  that  "he  became  liable  and  .  .  .  undertook 
and  promised  to  pay  plaintiff"  the  sum  so  advanced. 
These,  and  other  like  expressions  in  the  declaration,  bear 
out,  we  think,  the  construction  we  have  placed  upon  it. 

An  examination  of  the  evidence  will  show  that  it  does 
not  support  the  declaration.  The  case  made  by  the 
proof  was,  that  the  money  was  not  loaned  or  advanced 
to  Tucker  individually,  but  to  the  company  he  repre- 
sented; and  although  there  was  evidence  that  Tucker 
did  contract  and  undertake,  as  alleged,  to  turn  over  and 
deliver  to  the  bank  drafts  drawn  by  his  company  on 
melon  shipments,  there  is  a  fatal  variance  between  the 
declaration  and  the  evidence  in  the  vital  respect  above 
pointed  out.  An  averment  that  money  was  loaned  to 
an  individual,  or  advanced  to  him,  is  not  supported  by 
proof  that  it  was  loaned  to  a  cbmpany  for  which  he  was 
acting.     The  two  things  are  necessarily  inconsistent. 

2.  The  judgment  of  nonsuit,  for  the  reasons  above 
stated,  was  clearly  right,  and  is  therefore  affirmed.  But 
we  have  given  direction  that  the  plaintiff  may  amend 
his  declaration,  at  or  before  the  time  when  the  remittitur 
from  this  court  is  entered  in  the  court  below,  so  as  to 
make  the  pleading  and  the  evidence  correspond ;  and 
that  upon  this  being  done,  the  case  be  reinstated.  Our 
reason  for  giving  this  direction  is,  that  the  case  made  by 
the  evidence  seems  to  be  meritorious;  and  if  the  plain- 
tiff* really  is  entitled  to  a  recovery,  it  ought  not  to  be 
defeated  upon  mere  technical  rules,  however  correct. 
Without  making  now  any  absolutely  binding  or  definite 
adjudication  that  the  plaintiff  is  entitled  to  recover  upon 
the  facts  proved,  we  simply  rule  that  the  case  appears 
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to  be  one  worthy  of  further  investigation.  The  trial 
court  may  be  able,  without  serious  difficulty,  to  arrive 
at  a  just  and  lawful  conclusion  when  the  defendant's 
side  of  the  case  has  been  brought  out  by  the  evidence. 
Whether  or  not  he  is  protected  by  the  statute  of  frauds; 
or,  independently  of  this  question,  is  for  any  other  reason 
not  liable,  can  better  be  determined  after  the  whole  case 
has  been  developed.     Judgment  affirmed^  with  direction. 


Rahn  v.  Hull. 


There  was  no  abuse  of  discretion  in  refusing  to  remove  the  attach* 
ment  on  the  petition  of  the  defendant  in  the  attachment  pro- 
ceeding. 
August  so,  1804. 

Attachment.  Before  Judge  Falligant.  Effingham 
county.     December  9,  1893. 

Rahn,  who  was  indebted  to  Hull  |337.45,  sold  his 
stock  of  goods  in  Guyton  to  Weitman  &  Griner  on  Oc- 
tober 20,  1898.  On  October  31,  Hull  presented  a  peti- 
tion fpr  an  attachment  against  Rahn,  alleging  that  the 
stock  of  goods  was  liable  for  the  payment  of  his  debts, 
and  that  he  had  conveyed  the  same  for  the  purpose  of 
avoiding  their  payment.  The  attachment  was  issued 
and  levied  on  the  stock  of  goods ;  and  Rahn  brought  his 
petition  for  the  removal  of  the  attachment.  Upon  the 
hearing  this  was  denied,  and  Rahn  excepted.  He  in- 
troduced three  affidavits,  to  wit:  (1)  By  himself:  Be- 
fore the  sale  he  made  an  inventory  of  all  the  goods  he 
had  in  stock,  and  they  amounted  in  value  to  $317,  that 
being  their  full  value  and  being  the  amount  received 
from  Weitman  &  Griner  for  the  same.  On  the  same  day 
he  sold  the  goods,  he  rented  to  them  the  storehouse  in 
which  the  goods  were  located,  and  they  then  and  there 
took  possession  of  the  storehouse  and  goods  and  opened 
a  mercantile  business.     He  at  once  notified  Hull  that  he 


Digiti 


zed  by  Google 


804  Rahn  v.  Hull.  [94  Ga. 

liad  made  a  sale  of  his  entire  stock,  and  as  soon  as  he 
-could  arrange  to  do  so,  he  would  pay  him  the  amount 
he  then  owed  him.  A  few  days  afterwards  Hull  called 
upon  him  at  Guyton,  and  they  had  a  conversation  as  to 
the  disposition  he  had  made  of  his  stock,  during  which 
he  stated  to  Hull  that  he  was  involved  in  liability  upon 
the  bond  of  D.  G.  Morgan ;  but  at  no  time  stated  to 
Hull  that  he  made  a  sale  of  his  goods  to  avoid  liability 
on  that  bond  nor  to  avoid  any  other  liability.  Deponent 
sold  the  goods  to  Weitman  &  Griner  in  good  faith,  and 
there  was  no  trust  for  himself  or  any  person  appointed 
by  him.  The  reason  he  made  the  sale  was  to  pay  a 
debt  of  $800  that  he  then  owed  Miss  Cornelia  Dasher, 
and  in  the  conversation  he  had  with  her  in  reference  to 
the  sale  he  made  the  same  statement.  (2)  By  Weitman 
A  Griner:  Before  they  bought  the  goods,  Weitman  with 
Rahn  went  through  the  stock  and  made  a  complete  in- 
ventory of  all  the  goods,  and  they  amounted  at  cost 
price  to  $317,  which  deponents  then  and  there  paid,  $17 
in  cash  and  the  balance  by  giving  Miss  Dasher  six 
promissory  notes  of  $60  each,  due  every  third  month 
thereafter.  Weitman  inquired  of  Rahn  whether  there 
was  any  outstanding  lien  that  could  come  against  the 
goods,  and  Rahn  assured  him  there  was  none.  They 
bought  the  goods  in  good  faith  and  without  notice  that 
Rahn  owed  a  dollar ;  and  if  there  was  any  intention  on 
the  part  of  Rahn  to  defraud  his  creditors,  it  was  un- 
known to  Weitman.  On  the  same  day  they  bought  from 
others  a  large  quantity  of  goods,  placed  them  in  the  store 
with  the  goods  purchased  from  Rahn,  opened  a  mercan- 
tile business  and  operated  it  until  November  2,  1893, 
when  the  attachment  was  levied  upon  their  entire  stock 
and  their  store  closed,  causing  large  damage.  (3)  By 
Miss  Dasher :  Rahn  owed  her  $300  for  money  borrowed 
from  her  about  September,  1892,  which  amount  was 
^ue.     She  was  advised  and  believed  that  he  was  largely 
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indebted  and  his  property  liable  to  be  seized  at  any  time 
for  the  payment  of  his  debts.  She  had  no  security  for 
the  $300,  save  the  naked  promise  of  Rahn  that  he  would 
pay  the  same.  After  being  informed  that  Rahn  was 
financially  embarrassed,  she  called  upon  him  to  pay  her 
the  $300.  He  told  her  he  had  no  money  but  could  and 
would  sell  his  stock  of  goods  to  the  firm  of  Weitman  & 
Griner,  and  would  make  the  notes  that  he  got  for  the 
stock  payable  to  her  for  the  purpose  of  securing  to  her 
the  payment  of  the  $300.  She  received  the  notes  as 
stated  in  Weitman's  aflBidavit,  and  she  accepted  them  as 
the  payment  of  the  $300  then  due  her  by  Rahn,  in  good 
faith  and  not  through  fraud  or  collusion  with  him. 

Hull  made  affidavit:  October  28,  1893,  he  went  to 
Guy  ton  to  see  Rahn  for  the  purpose  of  collecting  the 
debt  for  which  the  attachment  was  sued  out.  Rahn 
then  stated  to  him  that  he  was  one  of  the  bondsmen  of 
Morgan,  that  suit  was  about  to  be  brought  against 
Morgan  and  his  bondsmen,  and  that  Rahn  apprehended 
that  a  judgment  would  be  obtained  against  him  as  such 
bondsman,  and  for  this  reason  had  conveyed  his  stock 
of  goods,  in  Guyton  to  Griner  &  Weitman  for  a  stated 
consideraton  of  $317,  that  only  $17  had  been  actually 
paid,  and  he  had  been  careful  to  have  the  notes  given 
by  them  for  the  remaining  $300  made  payable  to  the 
order  of  Miss  Dasher  so  they  could  not  be  reached. 
Deponent  stated  to  Rahn  that  as  there  was  no  consid- 
eration for  the  notes  passing  from  the  payee,  deponent 
thought  his  creditors  could  reach  them  and  subject  them 
to  the  payment  of  his  debts ;  to  which  Rahn  replied  he 
could  fix  that  by  buying  something  from  Miss  Dasher. 
He  offered  then  and  there  to  have  the  notes  transferred 
to  deponent  as  collateral  security  for  the  debt  which  he 
owed  deponent.  Deponent  declined  to  accept  the  ofter, 
being  convinced  that  the  pretended  sale  to  Weitman  & 
•Griner  conveyed  no  title  and  learning  that  Griner  was 
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a  minor.     Rahn  stated  to  deponent  that  he  then  had 
the  notes  for  $800  in  his  possession. 

Weitman  was  present  in  court  at  the  hearing. 

R.  W.  Sheppard,  for  plaintiff  in  error. 
A.  C.  Wright,  contra, 

Lumpkin,  Justice. 

This  was  a  petition  for  the  removal  of  an  attachment 
which  had  issued  and  been  levied  under  the  law  pro- 
viding for  attachments  against  fraudulent  debtors.  TSo 
question  of  law  is  involved.  The  sole  question  for  our 
determination  is  whether  or  not  the  circuit  judge  abused 
his  discretion  in  refusing  to  remove  the  attachment. 
This  depends  entirely  upon  the  evidence,  a  condensed 
statement  of  which  appears  in  the  official  report.  An 
examination  of  it  will  show  that  the  conclusion  reached 
by  the  judge  was  fully  warranted.    Judgment  affirmed. 


Georgia  Southern  &  Florida  Railroad  Co.  et  al.  v.  Mer- 
cantile Trust  &  Deposit  Co.  op  Baltdiore,  trustee. 
MoTighb  &  Co.  v.  Maoon  Construction  Co.  et  al. 

1.  There  being  in  force  a  general  law  for  the  incorporation  of  rail- 
road companies,  if  the  subsequent  special  charters  of  the  two 
railroad  companies  involved  in  this  litigation  were  unconstitu- 
tional and  therefore  wholly  void,  each  of  said  companies  was  never- 
theless a  corporatioa  de  facto,  and  as  such  could  acquire  and  own 
property  and  would  be  bound  to  its  creditors  by  all  acts  which 
would  have  bound  it  had  it  been  duly  incorporated  under  the 
general  law.  Bonds  issued  by  it,  and  deeds  or  mortgages  made  to 
secure  the  same,  are  enforceable  to  the  same  extent  as  they  would 
be  if  no  special  charter  had  been  granted  and  the  company  bad 
been  organized  as  a  corporation  in  the  method  prescribed  by  the 
general  law,  and  such  bonds,  deeds  and  mortgages  had  been  there- 
after executed.  And  any  person  making  claim  upon  the  assets  of 
one  of  these  corporations  de  facto,  whether  as  its  own  creditor  di- 
rectly or  as  a  creditor  of  such  creditor  or  of  a  stockholder,  sustains 
the  same  relation  to  it  in  respect  to  such  claim  as  would  be  sus- 
tained under  like  circumstanoes  were  it  a  corporation  dejttre. 
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2.  A  corporation  created  under  the  general  law  of  this  State  for  in- 
corporating railroad  companies  can  bind,  by  mortgage  or  trust  deed 
executed  to  secure  bonds  issued  by  it  to  provide  funds  for  con- 
structing its  railroad,  future  acquired  property  as  well  as  property 
owned  by  it  at  the  time  of  the  execution  of  the  instrument.  This 
being  so,  a  corporation  defado  can  do  the  like. 

3.  A  loan  of  $850.00  for  the  term  of  forty  years  is  not  rendered  usuri- 
ous by  the  lender  taking  from  the  borrower  his  bond  for  $1,000.00, 
bearing  interest  on  that  principal  at  the  rate  of  6  percent,  per  an- 
num, payable  semi-annually,  although  the  bond  contained  a  stip- 
ulation that  after  90  days  default  upon  any  one  of  the  installments 
of  interest,  the  whole  of  the  principal  should  then  become  due 
and  payable;  it  not  being  stipulated  that  in  this  event  the  lender 
was  not  to  account  for  any  interest  received,  whether  by  discount 
or  payment^  over  and  above  8  per  cent,  per  annum  on  the  princi- 
pal actually  loaned,  and  it  not  appearing  that  there  was  any  device 
or  contrivance  to  coyer  up  usury,  or  any  intent  or  expectation 
that  default  would  be  made  in  the  payment  of  interest  before  the 
expiration  of  the  full  term  of  forty  years.  Nor  would  it  matter 
that  the  bonds  were  not,  in  fact,  delivered  and  the  money  re- 
ceived thereon  till  after  a  lapse  of  thirty-nine  days,  or  less,  from 
the  date  when  the  bonds  began  to  bear  interest  at  the  six  per  cent, 
rate. 

4.  Where  a  railroad,  forming  a  continuous  line  and  located  partly  in 
this  State  and  partly  in  an  adjoining  State,  is  mortgaged  by  a  cor- 
poration (whether  de facto  or  de  jure)  of  which  the  courts  of  this 
State  have  jurisdiction,  the  mortgage  consisting  of  a  trust  deed 
made  to  secure  bonds  issued  by  the  corporation,  the  superior  court 
of  the  county  in  this  State  having  jurisdiction  over  the  corporation 
may,  in  the  exercise  of  its  equitable  powers,  make  a  decree  fore- 
closing the  mortgage  as  to  the  corporate  property  embraced  in  it 
situate  in  both  States,  and  may  effectuate  the  decree  by  directing 
a  sale  of  the  whole  property  and  the  execution  of  a  proper  con- 
veyance to  the  purchaser  by  the  receiver,  the  trustee  and  the 
mortgagor.  And  if  the  fact  be  that  the  adjoining  State  has  in- 
corporated a  company  which  has  been  consolidated  under  the 
forms  of  law  with  a  corporation  {de  facto  or  de  jure)  of  this  State, 
and  that  this  consolidated  company  executed  the  mortgage  and  is 
really  the  party  before  the  court  as  the  mortgagor,  the  truth  of 
the  case  in  this  respect  is  admissible  in  evidence,  and  the  jurisdic- 
tion is  the  same  in  all  respects  over  the  consolidated  company  as 
it  would  be  over  a  corporation  created  exclusively  under  the  Laws 
of  this  State. 

Angurt  20.  18M. 

Equitable  petition,  etc.    Before  Judge  Gamble.    Bibb 
superior  court.     November  term,  1893. 
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This  litigation  was  begun  by  petition  in  the  nature 
of  a  creditors'  bill  filed  by  J.  S.  McTighe  &  Co.  against 
the  Georgia  Southern  &  Florida  Railroad  Co.,  the  Ma- 
con Construction  Co.,  and  others;  under  which  petition 
a  receiver  of  the  defendant  companies  was  appointed. 
Numerous  interventions  were  filed,  among  them  that  of 
the  Mercantile  Trust  &  Deposit  Company  of  Baltimore, 
trustee  for  the  bondholders  of  the  Georgia  Southern  & 
Florida  Railroad  Co.,  asking  for  foreclosure  of  the  mort- 
gages given  to  secure  the  bonds.  It  was  agreed  that 
this  intervention  was  to  be  segregated  from  the  main 
case  and  from  the  other  interventions,  and  be  tried  sep- 
arately. Said  railroad  and  construction  companies  filed 
several  pleas  which  were  stricken  on  demurrer  of  the 
intervener.  McTighe  &  Co.  filed  an  amendment  to 
their  petition,  attacking  the  charter  of  the  railroad  com- 
pany on  the  ground  that  it  was  a  special  enactment  of 
the  legislature  after  the  passage  of  the  general  act  for 
the  incorporation  of  railroads,  and  was  void ;  and  that 
the  bonds  and  mortgages  to  secure  them,  made  by  the 
railroad  company  and  held  by  the  Mercantile  Trust  & 
Deposit  Co.,  were  likewise  void.  It  was  alleged  that 
the  construction  company  was  the  real  owner  of  the 
railroad  and  its  property ;  and  that  McTighe  &  Co.  had 
never  dealt  with  the  railroad  company,  but  all  their  deal- 
ing had  been  with  the  construction  company  as  owner 
of  the  road,  etc.  This  amendment  was  disallowed.  The 
pleas  of  the  construction  company  were  similar  to  those 
of  the  railroad  company,  with  the  additional  allegation 
that  the  former  was  the  owner  of  all  the  stock  and  prop- 
erty of  the  latter.  These  pleas  will  be  set  forth,  in  sub- 
stance, in  the  order  of  the  head-notes  ruling  upon  them. 

1.  The  bonds  held  by  intervener  as  trustee,  or  by  the 
persons  represented  by  it,  and  the  mortgages  sought  to 
be  foreclosed,  are  null  and  void  and  were  made  without 
authority  of  law,  the  railroad  company  never  having 
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been  properly  and  legally  incorporated.  The  pretended 
charter  of  the  railroad  company  was  granted  by  act  of 
the  General  Assembly  approved  September  28,  1881, 
amended  by  subsequent  special  act,  such  act  of  incor- 
poration being  unconstitutional  and  void,  the  General 
Assembly,  prior  to  its  passage,  having  passed  a  general 
law  having  uniform  operation  throughout  the  State,  pro- 
viding for  the  incorporation  of  any  and  all  railroad  com- 
panies. All  the  acts  of  the  railroad  company  under 
said  special  law,  including  the  borrowing  of  money  and 
the  execution  of  said  bonds  and  mortgages,  are  void  and 
not  binding  upon  it. 

2.  The  mortgage  sought  to  be  foreclosed  was  executed 
when  the  railroad  had  been  completed  for  only  the  first 
twenty  miles:  from  Macon  in  the  direction  of  Florida, 
and  had  obtained  the  right  of  way  for  the  further  con- 
struction of  the  road  to  Valdosta,  Georgia,  and  no  fur- 
ther. All  the  property  of  defendant  from  Valdosta  to 
the  line  of  the  State  of  Florida,  together  with  the  roll- 
ing-stock belonging  to  it,  was  acquired  by  it  after  the 
execution  of  the  mortgage ;  and  defendant  pleads  that 
all  said  after-acquired  property,  and  all^  property  ac- 
quired after  the  execution  of  the  mortgage,  is  free  from 
the  lien  of  the  mortgage  and  not  covered  thereby. 

3.  The  bonds  held  by  intervener,  or  the  persons  rep- 
resented by  it,  and  the  mortgages  given  to  secure  them, 
are  infected  with  usury.  The  bonds  were  issued  by  the 
railroad  company  to  the  holders  thereof  on  July  1, 
1887,  in  the  aggregate  sum  of  $8,420,000,  payable  July 
1, 1927,  with  interest  at  seven  per  cent,  per  annum  from 
date,  semi-annually  on  the  first  days  of  January  and 
July,  the  principal  indebtedness  to  become  due,  at  the 
option  of  said  trustee,  upon  the  failure  of  the  railroad 
company  to  promptly  pay  any  interest  installment  at 
maturity,  after  ninety  days  from  such  default ;  while  in 
point  of  fact  the  holders  of  the  bonds  loaned  only  $2,- 
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907,000,  but  charged  and  received  interest  on  the  entire 
$3,420,000  at  the  rate  of  seven  per  cent,  per  a'nnum;  it 
being  stipulated  in  each  of  the  bonds  that  said  interest 
should  be  reserved  and  paid  on  the  face  or  par  value 
thereof,  instead  of  the  amount  so  actually  lent  by  the 
holders  of  the  bonds.  The  mortgages  now  sought  to 
be  foreclosed  were  given  to  secure  the  usurious  interest 
so  contracted  to  be  paid,  as  well  as  the  face  or  par  value 
of  said  bonds.  Therefore  $513,000  of  the  aggregate 
amount  called  for  by  the  bonds  and  secured  by  the  mort- 
gages, together  with  the  interest  on  the  $518,000  from 
the  date  of  the  bonds,  which  interest  is  also  included  in 
the  bonds  and  mortgages,  is  usury,  and  plaintift^'s  de- 
ijaand  should  be  reduced  by  the  $513,000,  together  with 
the  interest  thereon  and  all  interest  paid  on  the  $513,000 
in  the  past,  amounting  to  $189,550.  The  instruments 
executed  by  the  railroad  company  for  the  purpose  of 
securing  the  bonds,  and  in  the  petition  to  foreclose 
termed  mortgages  or  deeds  of  trust,  are  in  fact  deeds 
attempting  to  convey  into  the  intervener  as  trustee  the 
absolute  title  to  the  property  therein  described,  for  secur- 
ing the  payment  of  the  bonds,  and  by  reason  of  the 
above  recited  facts,  the  bonds  being  infected  with  usury, 
said  deeds  or  instruments  given  *to  secure  the  pay- 
ment thereof  are  absolutely  void.  Of  the  bonds  held 
by  intervener,  or  by  persons  represented  by  it,  860  for 
$1,000  principal  each,  were  dated  and  executed  July 
1,  1887,  and  3,060  for  $1,000  principal  each,  on  July 
24,  1888;  the  aggregate  principal  of  all  these  bonds 
being  $3,420,000.  Though  these  bonds  were  dated  and 
executed  as  aforesaid,  they  were  not  in  fact  issued  or 
delivered  on  said  date.  The  860  bonds  first  men- 
tioned were  delivered  January  19,  1888,  and  the  parties 
to  whom  they  were  so  delivered,  and  who  now  hold 
and  own  them,  loaned  this  defendant  on  them  and  on 
the  deed  of  trust  executed  cotemporaneously  with  them, 
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to  secure  their  payment,  f 306,000;  said  loan  having 
been  made  to  this  defendant  on  January  19,  1888,  and 
the  interest  on  the  bonds  being  payable  on  the  first 
days  of  January  and  July  in  each  of  the  years  during 
which  they  were  to  run,  which  interest  was  represented 
by  coupons  attached  to  the  bonds,  interest  for  nineteen 
days  had  accrued  on  the  bonds,  according  to  the  tenor 
thereof,  since  the  maturity  of  the  coupons  falling  due 
January  1, 1888,  and  before  said  loan  was  made  this  de- 
fendant. The  interest  coupons  which  matured  on  July 
1,  1888,  represented  the  interest  on  the  bonds  from 
January  1,  1888,  to  July  1,  1888,  and  included  the  in- 
terest for  the  nineteen  days  from  January  1  to  Jan- 
uary 19,  1888.  These  coupons  were  paid  by  this  de- 
fendant in  full,  and  no  deduction  was  made  for  the 
nineteen  days,  nor  was  credit  for  the  nineteen  days  in- 
terest allowed  or  contemplated  at  the  time  of  the  loan 
on  January  19,  1888.  This  defendant  only  had  the 
use  of  the  money  from  January  19,  1888,  and  paid  in- 
terest thereon  and  contracted  to  pay  such  interest  from 
January  1,  1888.  Defendant  contends  that  the  interest 
for  the  nineteen  days  was  improperly  required  of  it,  as 
well  as  the  f  54,000  taken  and  reserved  as  discount  in 
advance,  both  said  sums  being  interest  charged  and  paid 
for  the  first  year  of  each  loan  and  being  usury.  The 
amount  of  this  interest  so  overcharged  was  f  1,320.  Sim- 
ilar claim  is  made  as  to  the  3,060  bonds  of  the  second 
issue  above  mentioned,  the  amount  of  interest  or  dis- 
<K)unt  in  advance  claimed  to  have  been  taken  as  to  these 
being  $459,000,  and  the  amount  of  interest  overcharged, 
for  the  time  between  the  date  of  issue  and  the  date  of 
-delivery,  being  f  19,380. 

4.  The  mortgages  or  deeds  of  trust  in  question,  dated 
January  3  and  July  24,  1888,  were  in  evidence.  The 
only  material  portions  of  them  are  the  recitals  that  the 
Georgia  Southern  &  Florida  Railroad  Company,  a  rail- 
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way  corporation  under  the  laws  of  Georgia,  was  author- 
ized by  act  of  the  legislature  to  consolidate  with  any 
railroad  in  Florida,  that  the  Macon  &  Florida  Air-Line 
Company,  a  railway  corporation  under  the  laws  of  Flor- 
ida, had  like  authority  to  consolidate  with  any  railroad 
company  in  or  out  of  Florida,  that  in  pursuance  of 
the  unanimous  vote  of  the  stockholders  of  the  two  rail- 
roads, respectively,  a  consolidation  thereof  was  effected, 
and  that  the  mortgage  or  deed  of  trust  was  executed  by 
the  consolidated  company  known  as  the  Georgia  South- 
ern &  Florida  Railroad  Company,  in  favor  of  the  trustee. 
There  are  further  recitals  as  to  resolutions  of  the  board  of 
directors,  thereafter  adopted  and  confirmed  by  the  stock- 
holders, authorizing  the  issuance  of  coupon  bonds  of 
f  1,000  each,  secured  by  the  mortgage  or  deed  of  trust 
covering  the  railroad  from  Macon  to  Palatka,  Florida, 
with  all  its  properties  enumerated,  etc.;  and  the  provi- 
sion, among  others,  that  in  default  of  the  payment  of  in- 
terest upon  any  of  the  bonds  for  a  certain  period,  the 
whole  principal  sum  secured  by  the  deed  should  become 
due  and  payable,  with  the  right  in  the  trustee  to  sell  the 
property  under  certain  regulations,  or  apply  to  any  court 
of  competent  jurisdiction  to  foreclose  the  mortgage,  etc. 
The  intervener  proved,  over  defendant's  objections,  that 
the  Macon  &  Florida  Air-Line  was  duly  incorporated 
under  the  laws  of  Florida,  and  that  said  company  and 
the  Georgia  Southern  &  Florida  Railroad  Company  were 
duly  consolidated  as  one  railroad  company  operating  a 
railroad  from  Macon,  Georgia,  to  Palatka,  Florida;  the 
objections  being  that  such  evidence  was  irrelevant 
and  illegal,  because  the  court  had  no  jurisdiction  over 
the  railroad  and  other  property  in  Florida,  or  authority 
to  make  any  judgment  concerning  the  same.  The  same 
ground  of  error  was  assigned  upon  the  charge  of  the 
court  and  upon  the  decree  entered  on  the  verdict  finding 
that  the  mortgages  or  deeds  of  trust  should  be  foreclosed 
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on  the  property  in  both  States,  and  making  directions 
for  sale  of  the  same. 

Andbrson  &  Anderson,  for  the  railroad  and  construc- 
tion companies.  Hardeman,  Davis  &  Turner,  for  Mc- 
Tighe  &  Co.  Hoke  Smith,  Washington  Dessau,  Steed 
&  Wimberly,  Bacon  &  Miller,  S.  A.  Reid,  Gustin, 
GuBRRY  &  Hall,  Hill,  Harris  &  Birch  and  0.  L.  Bart- 
lett,  for  the  trustee  and  other  parties. 

Lumpkin,  Justice. 

The  controlling  questions  presented  in  these  cases  are 
indicated  in  the  head-notes.  How  these  questions  arose 
will  appear  from  an  examination  of  the  reporter's  state- 
ment. 

We  have  not  decided,  and  will  not  discuss,  whether  or 
not  a  special  charter  granted  by  the  General  Assembly  to- 
a  railroad  company  after  the  passage  of  the  general  law 
for  the  incorporation  of  railroad  companies  is  unconstitu- 
tional and  therefore  void.  Among  many  good  reasons^ 
which  might  be  stated  for  pursuing  this  course,  and 
whiclf  would  doubtless  be  accepted  as  satisfactory,  we 
deem  it  sufficient  to  say  it  is  not  now  necessary  to  pass 
upon  this  question,  it  not  being  essential  to  a  proper  dis- 
position of  the  present  cases.  We  wish  it  distinctly 
understood,  however,  that  we  do  not  intend  in  anything 
which  follows  to  intimate  any  opinion  whatever  upon 
this  question,  and  if  any  expression  we  may  use  should 
seem  to  do  so,  it  must  not  be  so  construed. 

1.  If  such  a  charter  is  unconstitutional,  is  not  a  com- 
pany organized  under  it,  at  least,  a  de  facto  corporation, 
and  as  such  capable  of  making  contracts,  acquiring  and 
owning  property,  and  of  becoming  bound  to  its  creditors 
by  all  acts  which  would  have  been  binding  upon  it  had  it 
been  duly  incorporated  under  the  general  law?  We 
entertain  no  doubt  at  all,  and  will  presently  endeavor 
to  show,  that  this  question  should  be  answered  in  the 
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affirmative;  and  if  so,  it  will  follow  that  bonds,  deeds  and 
mortgages  executed  by  the  de  facto  corporation  are  valid, 
not  only  as  against  the  corporation  itself,  but  also  as 
against  any  one  making  a  claim  upon  its  assets,  whether 
as  a  creditor  directly  of  the  corporation,  or  as  a  creditor 
of  its  creditors  or  stockholders.  It  is  too  well  settled,  both 
upon  principle  and  authority,  to  require  argument,  that 
neither  a  de  facto  corporation,  nor  those  who  recognize 
and  deal  directly  with  it  as  a  corporation,  will  be  heard 
to  deny  its  rightful  corporate  existence;  and  there  is  no 
good  reason  for  applying  a  difterent  rule  to  one  claiming 
assets  of  a  de  facto  corporation  acquired  solely  in  the 
exercise  of  corporate  functions,  but  for  the  assumption 
of  which  there  would  have  been  no  company  of  any 
kind,  and,  of  course,  no  assets.  Nor  is  it  at  all  material 
whether  the  claim  be  made  directly  or  indirectly.  What- 
ever may  be  the  manner  in  which  it  is  presented,  if  the 
assets  sought  to  be  reached  were  in  fact  assets  of  a  de 
facto  corporation,  the  very  act  of  making  the  claim  puts 
the  claimant  in  the  same  legal  attitude  as  a  direct  cred- 
itor of  the  corporation  ;  fqr  such  claimant  has  no  better 
rights  in  the  premises  than  his  debtor  of  whose  rights 
he  seeks  to  get  the  benefit,  and  consequently  can  no  more 
dispute  the  existence  of  the  corporation  than  could  the 
latter.  So  far,  therefore,  as  the  parties  to  this  record  are 
concerned,  we  have  only  to  show  that  railroad  compa- 
nies operating  in  Georgia  under  special  legislative  char- 
ters granted  after  the  passage  of  the  general  law  referred 
to,  are  at  least  corporations  de  facto. 

The  fact  that  this  very  law  was  in  force  at  the  time 
the  railroad  companies  involved  in  the  present  litigation 
obtained  their  special  charters,  makes  it  absolutely  cer- 
tain that  even  if  these  charters  are  mere  nullities,  law- 
ful and  valid  charters  might  have  been  obtained  for  just 
such  companies.  In  other  words,  there  was  beyond 
doubt  legal  authority  in  this   State  for   incorporating 
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railroad  companies  with  substantially  the  same  rights, 
powers,  duties  and  liabilities  as  those  specified  in  the 
special  charters.  This  is  a  most  important  fact,  for 
where  there  cannot  lawfully  be  a  corporation  de  jurCy 
there  cannot  be  one  de  facto.  This  was  distinctly  ruled 
in  Evenson  et  al.  v.  EUingson  et  aL,  67  Wis.  634.  "If 
an  organization  is  completed  when  there  is  no  law,  or 
an  unconstitutional  law,  authorizing  such  organization 
as  a  corporation,"  one  who  contracted  with  the  organi- 
zation is  not  estopped  from  denying  its  corporate  exist- 
ence. Heaston  v.  Ciu.  &  Ft.  W.  R.  R.  Co.,  16  Ind.  276. 
See,  also,  Snyder  v.  Studebaker,  19  Ind.  462,  and  cases 
there  cited.  In  St.  Louis  &c.  Ass'n  v.  Hennessy,  11  Mo. 
App.  555,  it  was  held  that  one  who  had  subscribed  for 
stock  in  a  supposed  corporation  prohibited  by  the  State 
constitution  was  not  estopped  from  denying  its  lawful 
existence.  "  Corporations  cannot  exist  except  by  force 
of  express  law.  A  society  that  cannot  be  incorporated 
because  organized  to  resist  the  enforcement  of  laws,  can- 
not sue  in  its  society  name  for  the  collection  of  a  debt." 
The  Detroit  Schuetzen  Bund  v.  The  Detroit  Agitations 
Verein,  44  Mich.  318.  "  A  corporation  organized  under 
a  void  law  cannot  enforce  a  mortgage  made  to  it ;  but  if 
not  organized  for  an  unlawful  purpose,  a  receiver  for  it 
can  demand  in  equity  an  accounting  for  the  debt  pur- 
porting to  be  secured  thereby."  Burton  v.  Schildbach, 
45  Mich.  504.  "  A  corporation  de  facto  cannot  exist  in 
the  absence  of  a  law  authorizing  its  organization  ;  and 
in  such  a  case,  the  carrying  on  of  the  business  in  the 
corporate  name  is  no  evidence  of  user  which  can  be  con- 
sidered in  aid  of  corporate  existence."  Eaton  v.  Walker 
et  aLy  76  Mich.  579.  In  this  connection  see,  also,  Sco- 
vill  V.  Thayer,  105  U.  S.  143,  and  Norton  v.  Shelby 
County,  118  U.  S.  425.  One  of  the  head-notes  in  the 
latter  case  is  as  follows:  *<An  unconstitutional  act  is 
not  a  law ;  it  confers  no  rights ;  it  imposes  no  duties ;  it 


Digiti 


zed  by  Google 


316     Georgia  Southern  R.  Co.  v.  Trust  Co.     [94  Ga. 

aiibrds  no  protection ;  it  creates  no  office ;  it  is,  in  legal 
contemplation,  as  inoperative  as  though  it  had  never 
been  passed  " ;  and  accordingly,  it  was  held  that  the  acts 
of  a  person  assuming  to  perform  the  duties  of  an  office 
which  was  created  by  an  unconstitutional  law,  and  there- 
fore having  no  de  jure  existence,  were  utterly  void. 

We  may  assume,  without  further  citation  of  authori- 
ties, and  without  attempting  any  argument  on  the  sub- 
ject, that  where  the  existence  of  a  corporation  of  a  given 
kind  is  positively  forbidden  by  law,  or  where  there  is  no 
valid,  constitutional  law  authorizing  the  creation  of 
such  a  corporation,  it  cannot  exist  even  as  a  corporation 
de  facto.  The  rule  thus  stated  does  not,  by  any  means, 
however,  negative  the  soundness  of  the  proposition  that 
an  organization  assuming  to  be  a  corporation  de  jure 
but  for  sufficient  reasons  not  so  in  fact,  may  be  a  cor- 
poration de  facto  when  it  is  of  such  a  character  that  it 
could,  under  existing  laws,  have  full  and  complete  cor- 
porate being  and  powers.  The  doctrine  is  thus  broadly 
stated  in  Snider's  Sons  Co.  v.  Troy,  91  Ala.  224:  **  A 
corporation  de  facto  exists  when,  from  irregularity  or 
defect  in  the  organization  or  constitution,  or  from  some 
omission  to  comply  with  conditions  precedent,  a  corpora- 
tion dejure  is  not  created,  but  there  has  been  a  color- 
able compliance  with  the  requirements  of  some  law 
under  which  an  association  might  lawfully  be  incorpo- 
rated for  the  purpose  and  with  the  powers  assumed,  and 
a  u^er  of  the  rights  claimed  to  be  conferred  by  the  law; 
that  is,  when  there  is  an  organization  with  color  of  law, 
and  the  exercise  of  corporate  franchises  and  functions/' 
In  Stout  et  al.  v.  Zulick  et  aL,  48  N.  J.  Law,  601,  s.  c.  7 
Atl.  Rep.  362,  it  is  said :  "  Wh^e  it  is  shown  that  there 
is  a  charter  or  a  law  under  which  a  corporation,  with 
the  powers  assumed,  might  lawfully  be  incorporated, 
and  there  is  a  colorable  compliance  with  the  require- 
ments of  the  charter  or  law,  and  a  user  of  the  rights 
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claimed  under  the  charter  or  law^  the  existence  of  a  cor- 
poration de  facto  is  established."  The  Supreme  Court  of 
Illinois,  in  McCarthy  v.  Lavasche,  89  111.  270,  held,  in 
substance,  that  even  where  a  corporation  has  been 
formed  under  a  charter  which  is  unconstitutional  and 
void,  the  stockholders  would  be  estopped  from  urging 
this  fact  in  order  to  defeat  the  collection  of  a  bona  fide 
debt  against  the  corporation  which  a  creditor  is  seeking 
to  enforce  under  a  provision  of  the  charter  making  the 
stockholders  liable  individually.  And  see  Hudson  v. 
Green  Hill  Seminary,  113  111.  618,  as  to  what  will  con- 
stitute proof  of  the  existence  of  a  de  facto  corporation. 
<*  A  de  facto  corporation,  that  by  regularity  of  proceed- 
ing might  be  one  dejure^  can  sue  and  be  sued;  and  a 
party  who  contracts  with  such  corporation,  while  it  is 
acting  under  its  de  facto  origan ization,  is  estopped,  in  a 
suit  on  such  contract,  from  denying  such  organization 
at  the  date  of  the  contract."  Heaston's  Case,  supra. 
The  case  of  East  Norway  Lake  &c.  Church  v.  Froislie 
et  cU.j  37  Minn.  447,  is  strongly  in  support  of  the  propo- 
sition that  there  may  be  a  de  facto  corporation  where 
there  is  a  law  under  which  a  corporation  of  the  particu- 
lar kind  might  be  formed ;  and  the  decision  seems  to 
have  been  made  irrespective  of  the  question  whether, 
in  organizing  the  corporation,  there  was  an  attempt  to 
comply  with  the  requisite  legal  forms  or  not.  This  case 
also  holds  that  no  private  person  will  be  allowed  to  at- 
tack collaterally  the  regularity  of  the  organization  of 
such  corporation.  "  A  party  is  estopped  to  deny  the 
existence  of  a  corporation  at  the  time  he  contracted 
with  it  as  such,  if  the  corporation  could  constitutionally 
exist."  Brookville  &c.  Turnpike  Company  v.  McCarty 
€t  al.y  8  Ind.  392.  In  Missouri  it  had  been  held  that 
even  where  a  corporation  is  organized  under  a  special 
charter,  void  because  of  a  constitutional  provision  for 
incorporation  by  general  law,  a  private  party  cannot 
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question  its  rightful  existence  when  it  is  recognized  by 
the  State,  the  latter  alone  being  allowed  to  raise  the 
question.  City  of  St.  Louis  v.  Shields  et  al.^  62  Mo.  247. 
We  find  the  following  in  Central  A.  &  M.  Ass'n  v.  Ala. 
Gold  Life  Ins.  Co.,  70  Ala.  120  :  "  When  an  association 
of  persons  is  found  in  the  exercise  and  itser  of  corporate 
franchises,  under  color  of  legal  organization,  their  ex- 
istence as  a  corporation  cannot  be  inquired  into  collat- 
erally ;  if  the  State  acquiesces  in  the  usurpation,  individ- 
uals cannot  complain."  The  general  rule  that  private 
persons  will  not  be  allowed  to  attack  collaterally  the 
validity  of  a  de  facto  corporation  is  supported  by  many 
authorities,  among  which  maybe  mentioned  7  Atl.  Rep., 
5wpra,  and  cases  there  cited  in  note;  Duggan  v.  Colorado 
M.  &  L  C.  Co.,  11  Colo.  113,  s.  c.  17  Pac.  Rep.  105,  and 
cases  cited ;  Tar  Riv.  Nav.  Cb.  v.  Neal,  3  Hawks  (N.  C.) 
520 ;  Hasselman  v.  U.  S.  Mortgage  Co.  et  oZ.,  97  Ind. 
365,  and  authorities  cited. 

In  addition  to  the  numerous  cases  above  noticed,  we 
have  examined  a  very  large  number  of  others  decided  in 
States  other  than  our  own,  many  of  which  are  more  or 
less  pertinent  to  the  question  in  hand.  In  some,  there 
are  expressions  and  rulings  not  entirely  in  harmony 
with  the  conclusion  we  have  reached,  but  we  think  we 
have  settled  upon  and  announced  the  true  law.  Before 
concluding  this  division  of  the  present  opinion,  we  will 
briefly  refer  to  a  few  of  our  own  cases  which  support 
the  doctrine  here  laid  down.  McDougaldj  admz.j  v.  Bel- 
lamy^  admr.j  18  Ga.  411,  recognizes  the  rule  that  a  cor- 
poration, though  unlawfully  organized,  is  so  far  a  valid 
corporation  as  to  make  it  liable  to  creditors  for  its  own 
acts.  See,  also,  Georgia  Ice  Co.  v.  Porter  ^  Meakin^  70 
Ga.  637.  In  Planters  and  Miners  Bank  v.  Padgett  et  al.y 
69  Ga,  159,  it  was  held  that  although  a  charter  granted 
by  the  superior  court  to  a  manufacturing  company  was 
void,  one  who  dealt  with  the  company  as  a  corporation 
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could  not  deny  its  corporate  existence.  Where  one  cor- 
poration has  dealt  with  another  company  as  a  corpora- 
tion, recognizing  it  aa  such,  the  first  corporation  is  es- 
topped from  denying  the  existence  of  the  second.  Im-- 
boden  et  aL  v.  M  ^  B.  B.  Mining  Co.y  70  Ga.  86.  On 
page  107  Chief  Justice  Jackson  says:  "This  court,  as 
indeed  all  civilized  courts,  has  ruled  that  such  recogni- 
tion of  a  being — even  of  an  artificial  being — will  stop 
the  mouth  of  any  other  being,  natural  or  artificial,  from 
denying,  in  a  case  growing  out  of  such  recognition,  that 
the  being  thus  recognized  ever  had  being."  See,  in  this 
connection,  Lester  v.  (?.,  C.  ^  N.  By.  Co.y  90  Ga.  802. 

Our  decision  is  not  based  upon  the  idea  that  the  or- 
ganization of  these  railroad  companies  under  unconsti- 
tutional charters  would  make  them  de  facto  corporations, 
but  upon  the  idea  that  the  purpose  for  which  they  were 
organized  being  lawful  and  proper,  if  they  had  obtained 
charters  under  the  general  law  and  organized  under 
them,  which  they  might  have  done,  they  would,  in  sub- 
stance, have  done  what  they  actually  did;  that  is,  they 
would  have  observed  about  the  same  forms  and  require- 
ments in  the  one  case  as  in  the  other.  They  undoubt- 
edly attempted  to  organize  according  to  some  law,  and 
did  not  set  up  to  be  corporations  without  pretense  of 
legal  authority.  If  the  laws  under  which  they  proceeded 
were  not  good,  they  may,  in  our  judgment,  avail  them- 
selves of  the  existence  of  the  general  law  on  our  stat- 
ute book,  and  of  its  terms,  at  least  so  far  as  to  enable 
them  to  be  regarded  as  de  facto  corporations,  because 
they  have  done  practically  what  that  general  law  re- 
quired, though  not  actually  following  it  nor  professing 
to  do  so. 

2.  No  question  was  raised  as  to  the  power  of  either 
of  the  railroad  companies,  under  its  special  charter,  to 
embrace  in  a  mortgage  property  acquired  after  the  exe- 
cution of  the  mortgage.     The  right  to  mortgage  "fu- 
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ture  acquired  property"  was  denied  solely  on  the  ground 
that  these  companies,  being  without  legal  charters,  had 
no  charter  power  for  so  doing,  and  that  there  was  no 
other  source  from  which  such  right  could  be  lawfully 
derived.  While  it  is  true  that  section  1954  of  the  code 
in  eftect  restricts  (except  as  to  stocks  of  goods  or  other 
things  in  bulk,  but  changing  in  specifics)  the  property 
which  a  mortgage  may  embrace  to  that  "in  possession, or 
to  which  the  mortgagor  has  the  right  of  possession,"  it 
is  also  true  that  the  general  law  of  this  State  for  incor- 
porating railroad  companies  expressly  provides  that  a 
company  created  thereunder  may,  by  mortgage  or  trust 
<ieed  executed  to  secure  bonds  issued  to  provide  funds 
for  constructing  its  railroad,  bind  property  acquired 
After  the  execution  of  the  instrument.  If  we  have  sue- 
•ceeded  in  showing  that  these  railroad  companies,  sup- 
posing their  special  charters  to  be  void,  are  de  facto  cor- 
porations because  of  the  existence  of  the  general  law, 
it  would  seem  that  they  could  make  any  contracts  au- 
thorized by  that  law,  and  become  bound  by  such  con- 
tracts to  those  with  whom  the  same  were  made.  As  a 
practical  proposition,  it  is  well  known  that  most,  if  not 
all,  of  the  railroads  of  any  length  in  the  United  States 
^hich  have  been  built  for  years  past,  have  been  con- 
structed by  issuing,  in  advance,  bonds  upon  their  entire 
lines,  including  the  unbuilt  portions  as  well  as  those 
already  constructed,  with  mortgages  to  secure  the  bonds 
<jovering  the  whole.  If  b,  de  facto  railroad  company  is 
a  corporation  for  any  purpose  at  all,  it  ought,  on  gen- 
eral principles,  to  have  the  power  to  mortgage  "  future 
acquired  property,"  and  this  seems  to  be  the  doctrine 
very  generally  recognized  by  the  courts.  Upon  this 
<luestion,  see:  Wright  v.  Bircher's  ex'r,  72  Mo.  179 
€ity  of  Quincy  v.  C,  B.  &  Q.  R.  R.  Co,,  94  111.  537 
Wade  V.  C.  S.  &  St.  L.  R,  R.  Co.,  149  U.  S.  327 
Williams  v.  Winsor  et  al.,  12  R.  I.  9;  Branch  Sons  & 
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Co.  V.  A.  &  G.  R.  R.  Co.  et  al,  3  Woods  (U.  S.  Circuit 
•Ct.)  630;  Seymour  et  al,  v.  C.  &  N.  P.  R.  R.  Co.,  25  Barb. 
284;  Holroyd  v.  Marshall,  10  H.  L.  Cases  (Eng.),  191. 
And  these  citations  might  be  indefinitely  multiplied. 

3.  The  third  head-note  expresses  the  views  we  enter- 
tain of  thie  usury  question  presented.  A  calculation  will ' 
show  that  if  the  bonds  ran  to  full  maturity,  as  contem- 
plated, the  lender  of  the  money  would  not  receive,  in  the 
aggregate,  as  much  as  8  per  cent,  per  annum  for  the  use  of 
the  money,  although  at  the  beginning  he  put  out  on  each 
bond  only  f  850.00,  and  at  the  end  received  ^fl,000.  The 
f  150.00  added  to  the  6  per  cent,  interest  annually  received 
would  not  amount  to  as  much  as  8  per  cent,  per  annum 
on  f  850.00  for  the  full  term.  That  the  bonds  by  their 
terms  bore  interest  from  a  date  previous  to  their  deliv- 
ery, makes  no  diflerence,  because,  notwithstanding  this 
fact,  the  gross  amount  of  interest  for  the  full  term  would 
not  have  been  equal  to  8  per  cent,  per  annum.  So  the 
original  contract,  if  the  bonds  ran  forty  years,  was  not 
usurious;  and  it  does  not  appear  that  they  contained  any 
stipulation  which  would  prevent  a  fair  and  legal  adjust- 
ment of  the  interest  between  the  parties  in  case  the 
bonds  became  due  earlier  because  of  a  default  in  pay- 
ing interest.  Nor  does  in  appear  that  in  providing  for 
the  maturity  of  the  bonds  in  case  of  such  default,  there 
was  any  device  or  contrivance  to  cover  up  usury. 

The  above  is  applicable  if  the  railroad  company  is- 
sued the  bonds  and  borrowed  money  directly  on  them. 
If  that  company  delivered  the  bonds  to  the  construction 
company  under  a  contract  with  it,  the  latter,  of  course, 
had  a  right  to  sell  them  at  any  discount  it  pleased,  and 
there  would  be  no  usury  in  such  a  transaction. 

4.  Had  the  decree  foreclosing  the  mortgage  on  the 
Georgia  Southern  and  Florida  Railroad  Company  and 
•directing  a  sale  of  all  its  property  in  both  States  been 
made  by  a  court  of  the  United  States,  its  validity  could 
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hardly  be  doubted.  The  following  Federal  cases  are 
conclusive  upon  this  question,  and  we  are  confident  there 
are  others  to  the  same  eftect:  Randolph  v.  Wilmington 
&  Reading  R.  R.  Co.,  11  Phila.  602;  Blackburn  v,  Selma 
&c.  R.  R,  Co.,  2  Plippin,  525;  Wilmer  v.  Atlanta  &  Rich- 
mond  A.  L.  Ry.  Co.,  2  Woods,  409,  447;  Muller  v. 
Dows,  94  U.  8.  444.  The  opinion  of  Mr.  Justice  Strongs 
in  the  case  last  cited,  is  so  clear  and  pertinent,  we  feel 
justified  in  making  copious  extracts  from  it :  "If  such  a 
foreclosure  and  sale  cannot  be  made  of  a  railroad  which 
crosses  a  State  line  and  is  within  two  States,  when  the 
entire  line  is  subject  to  one  mortgage,  it  is  certainly  to  be 
regretted,  and  to  hold  that  it  cannot  be  would  be  dis- 
astrous, not  only  to  the  companies  that  own  the  road^ 
but  to  the  holders  of  bonds  secured  by  the  mortgage. 
Multitudes  of  bridges  span  navigable  streams  in  the 
United  States,  streams  that  are  boundaries  of  two  States. 
These  bridges  are  often  mortgaged.  Can  it  be  that  they 
cannot  be  sold  as  entireties  by  the  decree  of  a  court 
which  has  jurisdiction  of  the  mortgagors  ?  A  vast  num- 
ber of  railroads,  partly  in  one  State  and  partly  in  an  ad- 
joining State,  forming  continuous  lines,  have  been  con- 
structed by  consolidated  companies,  and  mortgaged  as 
entireties.  It  would  be  safe  to  say  that  more  than  one 
hundred  millions  of  dollars  have  been  invested  on  the 
faith  of  such  mortgages.  In  many  cases,  these  invest- 
ments are  sufficiently  insecure  at  the  best.  But  if  the 
railroad,  under  legal  process,  can  be  only  sold  in  frag- 
ments ;  if,  as  in  this  case,  where  the  mortgage  is  upon 
the  whole  line  and  includes  the  franchises  of  the  corpo- 
ration which  made  the  mortgage,  the  decree  of  fore- 
closure and  sale  can  reach  only  the  part  of  the  road 
which  is  within  the  State, — it  is  plain  that  the  property 
must  be  comparatively  worthless  at  the  sale.  A  part  of 
a  railroad  may  be  of  little  value  when  its  ownership  is 
severed  from  the  ownership  of  another  part.     And  the 
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franchise  of  the  company  is  not  capable  of  division." 
The  learned  Justice  further  says  that  it  is  "  undoubtedly 
a  recognized  doctrine  that  a  court  of  equity,  sitting  in 
a  State  and  having  jurisdiction  of  the  person,  may  de- 
cree a  conveyance  by  him  of  land  in  another  State,  and 
may  enforce  the  decree  by  process  against  the  defend- 
ant. True,  it  cannot  send  its  process  into  that  other 
State,  nor  can  it  deliver  possession  of  land  in  another 
jurisdiction,  but  it  can  command  and  enforce  a  transfer 
of  the  title.  And  there  seems  to  be  no  reason  why  it 
cannot,  in  a  proper  case,  eflFect  the  transfer  by  the  agency 
of  the  trustees,  when  they  are  complainants.  In  McEl- 
rath  V.  The  Pittsburg  &  Steuben ville  Railroad  Co.,  65 
Penn.  St.  189, — a  bill  for  foreclosure  of  a  mortgage, — 
in  which  it  appeared  that  a  railroad  company,  whose 
road  was  partly  in  Pennsylvania  and  partly  in  West 
Virginia,  had  mortgaged  all  their  rights  in  the  whole 
road,  the  court  decreed  that  the  trustee  who  had  brought 
the  suit,  being  within  its  jurisdiction,  should  sell  and 
convey  all  the  mortgaged  property,  as  well  that  in  the 
State  of  West  Virginia  as  that  in  Pennsylvania.  This 
case  is  directly  in  point,  and  tends  to  justify  the  decree 
made  in  the  present  case.  The  mortgagors  here  were 
within  the  jurisdiction  of  the  court.  So  were  the  trustees 
of  the  mortgage.  It  was  at  the  instance  of  the  latter  the 
master  was  ordered  to  make  the  sale.  The  court  might 
have  ordered  the  trustee  to  make  it.  The  mortgagors 
who  were  foreclosed  were  enjoined  against  claiming 
property  after  the  master's  sale,  and  directed  to  make  a 
deed  to  the  purchaser  in  further  assurance.  And  the 
court  can  direct  the  trustees  to  make  a  deed  to  the  pur- 
chaser in  confirmation  of  the  sale.  We  cannot,  there- 
fore, declare  void  the  decree  which  was  made." 

The  remaining  question  is,  can  a  State  court,  in  a  case 
of  the  kind  now  under  consideration,  with  all  the  par- 
ties at  interest  before  it  and  having  jurisdiction  of  the 
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corporation,  decree  a  foreclosure  and  direct  a  sale  of  the 
entire  railroad  and  the  assets  of  the  company  in  bath 
States  ?  We  think  that,  taking  the  precautions  and  fol- 
lowing the  course  indicated  in  the  head-note,  it  can. 
The  leading  case  in  support  of  this  proposition  is  that 
of  McElrath  v.  Pittsburg  &  Steubenville  R.  R.  Co.,  55 
Pa.  St.  189,  mentioned  by  Mr.  Justice  Strong.  It  is,  for 
our  purpose,  squarely  in  point ;  and  the  fact  that  it  was 
cited  approvingly  in  a  case  decided  by  the  Supreme 
Court  of  the  United  States,  makes  it  a  very  strong  au- 
thority. It  would  therefore  seem  immaterial  whether 
the  jurisdiction  in  question  is  exercised  by  a  State  or  a 
Federal  court.  We  deem  it  unnecessary  to  say  more  on 
this  subject  except  to  cite  the  following  authorities  which, 
to  a  greater  or  less  extent,  sustain  the  conclusion  we  have 
reached :  Meade  et  al.  v.  N.  Y.  H.  &  N.  R.  R.  Co.,  45 
Conn.  199;  Hand  v.  8.  C.  R.  R.  Co.  et  al.,  12  So.  Car. 
314;  Wood  v.  Goodwin  et  al.,  49  Me.  260;  3  Wood's  Ry. 
Law,  §474;  Jones,  R.  H.  Sec.  §§413,  414. 

If  the  foregoing  views  are  sound,  it  follows,  of  course, 
that  in  admitting  the  evidence  referred  to  in  the  head- 
note,  no  error  was  committed  by  our  gifted  brother  Gam- 
ble, of  the  circuit  bench,  who  handled*  with  great  skill 
these  important  and  somewhat  complicated  cases. 

Judgment  affirmed. 


Johnson  &  Harrold  et  al.  v.  The  Mercantile  Trust 
AND  Deposit  Company  of  Baltimore,  trustee,  et  al. 

Where  a  railroad  company  incorporated  under  the  general  law  pro- 
cures the  l^slature  to  amend  its  charter  by  special  legislation, 
and  afterwards,  with  the  knowledge  of  its  stockholders  and  with- 
out any  hindrance  or  attempted  hindrance  from  them,  exercises 
the  rights  and  powers  ostensibly  conferred  by  such  special  legisla- 
tion, and  contracts  debts  and  obligations,  whether  in  its  original 
name  or  by  a  name  which  it  has  assumed  and  used  by  reason  of 
supposed  legislative  authority  for  changing  its  name,  it  is  never- 
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thelesa  a  corporation  dejure^  not  only  with  reference  to  transac- 
tions referable  to  the  general  law  under  which  it  was  incorporated, 
but  also  as  to  those  referable  to  the  special  legislation,  whether 
that  legislation  be  valid  or  invalid.  If  it  be  invalid,  acts  based  upon 
it  would  be,  at  most,  ultra  vires;  but  in  a  court  of  equity  they 
would  not  on  that  account  be  of  less  binding  force  upon  the  cor- 
poration and  its  stockholders,  the  corporation  having  by  the  neg- 
'  ative  permission  and  acquiescence  of  its  stockholders  held  itself 
out  as  competent,  under  color  of  law,  to  perform  these  acts,  and 
by  their  performance  having  procured  credit  and  induced  cred- 
itors to  part  with  their  money  on  the  faith  of  its  contract  to  secure 
and  repay  the  same.  No  just  application  of  the  doctrine  of  ultra 
vires  will  allow  a  corporation  to  get  value  received,  and  then  re- 
fuse to  pay,  whether  the  refusal  be  at  its  own  instance  or  at  the 
instance  of  its  stockholders  or  a  portion  of  the  same. 

Auinwt  81, 1894. 

Equitable  petition.  Before  Judge  Fish.  Sumter 
superior  court.     November  term,  1898. 

The  Americus,  Preston  &  Lumpkin  Railroad  Com- 
pany was  chartered  and  organized  in  1884,  under  the 
general  law  for  the  incorporation  of  railroad  companies. 
Code,  §1 689(a),  et  seq.  In  1886  resolutions  were  adopted 
and  filed  in  accordance  with  this  law,  authorizing  ex- 
tensions of  the  road.  In  1888  and  1890  special  acts 
were  passed  by  the  legislature,  amending  the  charter  by 
changing  the  name  of  the  corporation  to  the  Savannah, 
Americus  &  Montgomery  Railway,  and  conferring  cer- 
tain powers  therein  stated.  See  Acts  1888,  p.  170; 
Acts  1890-91,  vol.  1,  p.  253.  The  railroad  was  ex- 
tended, the  capital  stock  increased,  and  bonds  were 
issued  together  with  a  mortgage  to  secure  them,  in  favor 
of  the  Mercantile  Trust  &  Deposit  Co.,  trustee.  On 
November  30,  1892,  on  the  petition  of  Alexander  et  al,^ 
receivers  were  appointed  for  the  S.,  A.  &  M.  Railway, 
and  the  trustee  for  the  bondholders  commenced  proceed- 
ings to  foreclose  the  mortgage.  Subsequently  Johnson 
&  Harrold  and  five  others,  minority  stockholders  of  the 
A.,  P.  &  L.  R.  R.  Co.,  brought  their  petition  to  be  allowed 
to  intervene,  praying  that  a  separate   receiver  be  ap- 
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pointed  for  that  company,  that  the  trustee  be  enjoined 
from  attempting  to  foreclose  the  mortgage  on  the  prop- 
erty of  that  company,  that  the  same  be  segregated  from 
the  property  held  by  the  receivers  of  the  S.,  A.  &  M. 
Railway,  that  an  accounting  be  had,  etc.  Petitioners 
alleged  that  the  S.,  A.  &.M.  Railway  had  no  legal  cor- 
porate existence,  that  the  special  acts  in  question  were 
unconstitutional  and  void,  and  all  acts  done  thereunder, 
including  the  execution  of  the  bonds  and  mortgage,  were 
illegal  and  of  no  eftect;  that  petitioners  never  consented 
to  the  taking  of  the  property  of  the  A.,  P.  &.  L.  Co.  by 
the  board  of  directors  of  the  S.,  A.  &  M.  Co.,  and  never 
received  any  benefit  therefrom;  that  petitioners  had  ap- 
plied to  the  board  of  directors  of  the  A.,  P.  &  L.  Co. 
(who  were  also  the  holders  of  a  majority  of  its  stock) 
to  intervene  and  resist  the  foreclosure  of  the  mortgage 
and  to  take  such  other  steps  as  might  be  necessary  to 
recover  the  property  of  that  company,  but  they,  in  col- 
lusion with  the  board  of  directors  of  the  S.,  A.  &  M, 
Co.,  refused  to  do  so ;  that  the  A.,  P.  &  L.  Co.  was  sol- 
vent, and  on  a  proper  accounting  with  the  directors  and 
stockholders  of  the  S.,  A.  &  M.  Co.,  would  be  amply 
able  to  pay  its  debts,  and  the  S.,  A.  &  M.  Co.  would  be 
due  it  a  large  sum,  etc.  A  demurrer  to  the  petition  was 
sustained,  and  the  application  of  the  petitioners  for  in- 
junction and  the  appointment  of  a  separate  receiver  was 
denied. 

J.  E.  D.  Shipp,  H.  D.  D.  Twiggs  and  Bernbr  &  Blood- 
worth,  for  plaintiffs. 

Bacon  &  Miller,  Guerry  &  Son,  Gustin,  Guerrt  & 
Hall  and  E.  A.  Hawkins,  for  defendants. 

Simmons,  Justice. 

The  railroad  company  was  organized  under  the  gen- 
eral law  which  authorized  railroad  companies  to  obtain 
charters.     It  therefore  became  a  valid  and  legal  corpo- 
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ration.  It  subsequently  applied  to  the  legislature  for 
an  amendment  to  its  charter,  increasing  its  powers  and 
changing  its  name.  This  was  done  with  the  knowledge 
of  its  stockholders  and  without  any  objection  on  their 
part  to  the  special  legislation.  After  the  amendment 
it  exercised  the  additional  rights  and  powers  conferred 
npon  it,  contracted  debts  and  issued  bonds  in  its  new 
name.  The  fact  that  the  legislature,  by  the  amendments 
above  mentioned,  increased  its  powers  and  changed 
its  name,  did  not  destroy  the  original  charter  nor  make 
two  railroad  companies  where  there  was  one  before.  It 
was  still  a  corporation  dejurCj  not  only  in  regard  to  the 
powers  it  exercised  under  the  original  charter  granted 
under  the  general  law,  and  the  contracts  it  made  there- 
under, but  also  in  regard  to  the  powers  it  exercised  and 
the  contracts  made  by  reason  of  the  amendments  granted 
by  the  legislature.  Even  if  these  amendents  should  be 
held  invalid,  the  acts  done  by  the  corporation  thereunder 
would  be  at  most  uUra  vires.  Where  a  corporation, 
with  the  permission  and  acquiescence  of  the  stock- 
holders, holds  itself  out  as  competent  to  contract  and 
carry  on  its  business  under  color  of  law,  and  procures 
credit  and  induces  creditors  to  part  with  their  money  on 
the  faith  of  its  contract  to  secure  and  pay  the  same, 
these  contracts  will  be  binding  in  a  court  of  equity,  not 
only  on  the  corporation  but  on  the  stockholders.  No 
application  of  the  doctrine  of  ultra  vires  will  allow  a 
corporation  to  get  value  received  and  then  refuse  to  pay, 
whether  the  refusal  be  at  its  own  instance  or  at  the  in- 
stance of  its  stockholders  or  a  portion  of  the  same. 
These  stockholders  who  are  now  complaining  stood  by 
and  saw  the  powers  of  this  company  increased  by  the 
legislature  and  its  name  changed,  and  made  no  objec- 
tion. They  knew  for  nearly  five  years  that  it  was  per- 
forming all  the  acts  of  a  corporation,  running  its  road, 
contracting  debts  and  issuing  bonds ;  and  now  that  the 
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corporation  has  failed  to  pay  the  interest  on  its  bonds 
and  has  been  put  into  the  hands  of  a  receiver,  these 
stockholders  come  forward  and  claim  that  it  was  an 
illegal  corporation,  and  that  their  part  of  the  property 
belonging  to  the  original  corporation  is  not  bound  for 
these  debts.  To  allow  this  claim  would  be  manifest  in- 
justice, and  no  court  of  conscience  should  allow  it. 

Judgment  affirmed. 


The  Southern  Express  Company  v.  Branch. 

This  case  involving  nothing  but  questions  of  fact  which  werQ  solely 
for  determination  by  the  jury,  and  the  jury  having  foun^  in  favor 
of  the  plaintiff,  and  the  verdict  having  been  approved  by  the  trial 
judge,  this  court  cannot  interfere. 

Auguat  so.  18M. 

Complaint.  Before  Judge  Hansell.  Berrien  supe- 
rior court.     October  term,  1898. 

Erwin,  duBignon  &  Chisholm  and  P.  H.  Pope,  for 
plaintift*  in  error. 

PuLwooD  &  Alexander,  by  D.  W.  Rountree,  contra, 

Lumpkin,  Justice. 

A  package  of  money  was  sent  by  express  to  the  State 
Treasurer  in  Atlanta,  by  Branch,  the  tax-collector  of 
Irwin  county.  Branch  testified  that  he  counted  and 
delivered  J562.96  to  the  express  agent  at  Tifton,  to  be 
sent  to  R.  IT.  Hardeman,  the  treasurer.  He  stated  posi- 
tively he  delivered  that  identical  amount,  and  identified 
the  express  envelope  into  which  the  money  was  put. 
He  further  testified  that  both  he  and  Bo  wen,  the  com- 
pany's agent,  wrote  their  names  on  the  back  of  the 
envelope  after  it  was  sealed ;  that  Bowen  counted  the 
money  in  his  presence;  put  it  in  the  envelope,  sealed  it, 
and  stitched  it  through  and  through  with  a  thread;  put 
wax  and  seal  upon  it  in  his  presence;    and  that   un- 
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doubtedly  all  the  money  was  sealed  up  in  the  envelope. 
This  witness  also  stated  that  the  money  up  to  (550.00 
was  in  $100  and  in  $50  bills;  that  there  was  one  $10 
bill,  and  the  balance  in  coin;  and  that  if  the  package 
was  received  in  Atlanta  in  good  order  at  the  treasurer's 
oflSce,  it  was  obliged  to  contain  the  sum  of  money  al- 
ready mentioned,  which  he  and  Bowen  had  put  into  it» 
Bowen,  the  company's  agent,  corroborated  this  testi- 
mony in  every  particular,  except  that  he  did  not  remem- 
ber the  size  of  the  bills.  He  further  testified  that  he 
forwarded  the  package,  in  good  order,  by  the  first  ex- 
press, and  knew  that  all  the  money  was  in  the  envel- 
ope when  forwarded. 

According  to  the  testimony  of  R.  U.  Hardeman,  Speer 
(his  clerk)  and  another  witness,  the  package  was  re- 
ceived at  the  State  treasury  in  good  order;  but  upon 
being  opened  and  the  money  counted,  it  contained  only 
$517.96,  a  shortage  of  $45.00. 

Branch  sued  the  express  company  for  the  amount  of 
the  principal  and  interest,  and  the  costs  of  an  execu- 
tion issued  against  him  by  the  comptroller-general  on 
account  of  the  shortage  in  his  account  as  tax-collector, 
occasioned  by  the  failure  of  the  $45.00  to  reach  the 
treasurer.  The  jury  found  for  the  plaintiff'  the  full 
amount  sued  for,  and  the  court  below  overruled  the  de- 
fendant's motion  for  a  new  trial,  on  condition  that  the 
plaintiff'  would  write  oft'  the  amount  recovered  for  in- 
terest and  the  costs  upon  the  Ji.  fa.  This  the  plaintiff^ 
did,  and  the  only  question  is :  whether  or  not  the  ver- 
dict in  the  plaintiff^s  favor  for  the  $45.00  is  contrary  to 
law  and  the  evidence. 

We  feel  constrained  to  aflirm  the  judgment.  We  are 
unable  to  account  for  the  disappearance  of  the  $45.00. 
All  the  parties  concerned  in  this  transaction  appear  to  be 
upright  and  honorable  gentlemen,  and  no  fraud  or  wrong 
18  imputable  to  any  of  them.     The  case  simply  presents 
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an  unsolvable  mystery.  Inasmuch,  however,  as  it  af- 
firmatively appears  that  the  plaintift'  did  deliver  to  the 
^xpress  company  $562.96,  and  this  fact  being  admitted 
under  oath  by  the  company's  own  agent,  we  cannot  say 
that  the  jury  was  wrong,  in  so  far  as  they  held  the  com- 
pany liable  for  the  ^^45,  or  that  the  court  erred  in  refus- 
ing to  set  the  verdict  aside  after  ordering  the  excess  of 
that  amount  to  be  stricken,  and  the  plaintift*  had  com- 
plied with  this  order.  Judgment  affirmed. 


Trifp  et  al.  v.  Fausett  et  al. 

1.  The  tract  of  land  in  controversy  being  one  containing  two  hundred 
and  two  and  a  half  acres,  and  it  affirmatively  appearing  from  the 
evidence  that  the  testator  under  whom  the  plainti^  claim  title 
was  in  actual  possession  of  a  part  of  the  tract  only,  the  plaintiflb 
could  not  recover  on  this  mere  possessory  title  (no  written  color 
in  the  possessor  being  shown)  any  of  the  tract  except  such  as 
was  embraced  in  this  possession.  And  inasmuch  as  the  evidence 
failed  to  identify  the  part  which  was  in  possession  and  distinguish 
it  from  the  part  which  was  not,  the  verdict  should  have  been  for 
the  defendants. 

2.  As  the  possession  of  the  testator  could  not  be  aided  by  the  sub- 
sequent appraisement  of  the  land  as  a  part  of  his  estate,  or  by  any 
return  made  by  the  executor  in  respect  to  his  own  dealings  with  the 
land,  these  dealings  not  having  been  followed  up  either  by  continu- 
ous possession  in  himself  as  executor  or  by  turning  the  land  over 
to  the  tenant  for  life,  or  otherwise  administering  it  under  the  will, 
the  appraisement  and  the  return  and  the  parol  evidence  in  relation 
thereto  were  irrelevant  and  should  have  been  excluded  when  of- 
fered in  evidence.  The  will,  however,  was  relevant  and  admissi- 
ble, although  it  contained  no  description  of  the  land  but  disposed 
of  the  testator's  estate  as  an  entirety. 

3.  One  who  enters  upon  land  under  a  conveyance  from  one  not  in 
possession  and,  so  far  as  appears,  not  having  any  color  of  title,  en- 
ters and  improves  the  premises  at  his  peril;  the  true  owner  is  un- 
der no  obligation  to  account  to  him  for  taxes  paid,  or  for  the 
cost  of  improvements  over  and  above  the  mesne  profits  accruing 
from  the  land  during  the  period  of  his  occupation. 

August  20, 1894. 

Ejectment.     Before  Judge   Smith.     Dodge  superior 
<50urt.     September  term,  1893. 


Digiti 


zed  by  Google 


Reports.]  Tripp  v.  Fausett.  881 

DeLacy  4;  Bishop,  for  plaintiflE*  in  error. 
Jordan  &  Watson  and  E.  A.  Smith,  contra. 

Simmons,  Justice. 

This  was  an  action  for  the  recovery  of  a  tract  of  land 
containing  202J  acres,  to  which  the  plaintiif  claimed 
title  under  the  will  of  John  C.  Rawlins.  No  written 
title  or  color  of  title  in  the  testator  was  shown,  but  the 
plaintifts  based  their  claim  upon  his  prior  possession  of 
the  land.  The  testimony  showed  that  he  was  in  actual 
possession  of  only  twenty -five  or  thirty  acres  of  the  lot. 
To  entitle  the  plaintiffs  to  recover  the  whole  lot,  it  was 
necessary  to  show  either  a  deed  or  other  written  color 
of  title  in  the  testator  covering  the  whole  lot,  or  that 
he  had  actual  possession  of  the  whole.  If  they  were 
entitled  to  recover  at  all,  under  the  evidence,  they  could 
only  recover  the  quantity  of  land  which  was  actually 
in  the  possession  of  the  testator  at  the  time  of  his  death ; 
but  inasmuch  as  they  failed  to  show  what  part  of  the 
lot  was  then  in  his  possession  and  distinguish  it  from 
the  part  which  was  not,  the  verdict  should  have  been 
for  the  defendants. 

2.  It  was  error  to  allow  the  plaintiffs  to  prove  that 
the  executor  had  the  whole  lot  appraised,  and  that  he 
made  certain  returns  to  the  ordinary  concerning  it.  The 
appraisement  and  returns  could  not  aid  or  enlarge  the 
possession  of  the  testator,  it  not  being  shown  that  the 
executor  followed  up  the  possession  of  the  testator  by 
continuous  possession  of  the  land  himself,  or  that  he 
turned  it  over  to  the  tenant  for  life  or  otherwise  ad- 
ministered it  under  the  will.  The  will,  however,  was 
relevant  and  admissible,  although  it  contained  no  de- 
scription of  the  land  but  disposed  of  the  testator's  estate 
as  an  entirety. 

8.  When  the  case  was  announced  ready  for  trial,  the 
defendant  Tripp  offered,  in  addition  to  his  pleas  of  the 
general  issue  and  prescription,  an  amendment  in  the 
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nature  of  an  equitable  plea,  in  which  he  claimed  that 
he  had  entered  upon  the  land  in  good  faith,  believing 
he  had  a  good  title,  and  placed  valuable  improvements 
upon  it  and  paid  the  taxes;  and  he  prayed  that  if  the 
title  he  held  should  prove  invalid,  the  amounts  so  paid 
out  should  be  allowed  him.  He  did  not  state  in  the 
plea  from  whom  he  purchased  the  laud,  if  he  did  pur- 
chase it  from  any  one,  nor  whether  the  vendor  had  any 
title  or  color  of  title.  The  court  did  not  err  in  striking 
this  plea.  One  who  enters  upon  land  under  a  convey- 
ance from  one  not  in  possession  and,  so  far  as  appears, 
not  having  any  color  of  title,  enters  and  improves  the 
premises  at  his  peril;  and  the  true  owner  is  under  no  ob- 
ligation to  account  to  him  for  taxes  paid,  or  for  the  cost 
of  improvements  over  and  above  the  mesne  profits  ac- 
cruing from  the  land  during  the  period  of  his  occupa- 
tion. Judgment  reversed. 


MONTOOMERY  V.  EaST   TeNN.,  Va.   &   Ga.    RAILWAY   Co. 

Although  ohstmcting  the  public  street  by  leaving  a  freight-train 
standing  across  it  for  a  considerable  length  of  time  was  an  unlaw- 
ful act  on  the  part  of  the  railway  company,  the  company  was  not 
liable  in  damages  to  one  who,  in  attempting  to  climb  over  a  flat 
car  which  formed  a  part  of  the  train,  put  his  foot  in  a  stirrup  at* 
tached  to  the  car  and  accidentally  fell  to  the  ground  and,  by  reason 
of  his  foot  hanging  in  the  stirrup,  was  seriously  injured.  The  un- 
lawful act  of  the  railway  company  was  not  the  proximate  cause  of 
the  injury,  but  the  same  was  the  result  of  a  pure  acccident  for 
which  the  company  cannot  be  held  responsible. 

August  20, 1891. 

Action  for  damages.  Before  Judge  Griggs.  Dodge 
superior  court.     September  term,  1893. 

The  declaration  alleges,  that  plaintiff*  is  a  physician 
and  dependent  upon  his  profession  and  practice  of  medi- 
cine for  support  and  maintenance,  and  that  defendant 
has  damaged  him  (10,000  by  reason  of  the  following 
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facts :  On  October  18,  1887,  he  bought  of  defendant  a 
ticket  on  its  road  from  the  town  of  Chauncey  (of  which 
town  he  was  a  citizen  and  resident)  to  the  city  of  At- 
lanta, intending  to  become  a  passenger  on  its  train  due 
at  Chauncey  about  two  o'clock  a.m.  Shortly  before  the 
time  for  the  train  to  arrive,  he  went  to  the  depot  where 
defendant's  trains  customarily  stopped  for  passengers, 
The  train  on  which  he  was  to  become  a  passenger  was 
several  hours  late.  The  night  was  dark;  it  was  raining, 
and  the  depot  was  closed.  Defendant  had  failed  to 
provide  lights  at  and  around  the  depot,  so  that  persons 
could  see  and  protect  themselves  against  injury  in  the 
rain  and  darkness;  and  defendant  had  standing  on  its 
side-track  in  front  of  the  depot  one  of  its  freight-trains 
which  extended  many  hundred  feet  above  and  below 
the  depot,  and  completely  blockaded  and  obstructed  the 
public  street  at  the  depot,  and  prevented  foot  travelers 
and  other  passers  from  crossing  at  the  public  cross- 
ing over  the  railroad  tracks.  While  waiting  for  the 
passenger-train,  plaintiff  had  important  business  and 
was  wet  and  cold,  and  went  to  warm  and  dry  himself, 
when  he  was  called  to  the  other  side  of  the  railroad 
from  where  he  was.  It  was  dangerous  to  go  around 
either  end  of  the  freight-train  (which  had  been  stand- 
ing there  many  hours),  by  reason  of  the  steep  embank- 
ments, ditches,  gullies,  holes  and  precipitous  declines  on 
either  side  of  the  railroad  track  at  either  end  of  the 
freight-train.  To  avoid  said  dangers,  plaintiff  in  com- 
pany with  others,  some  of  whom  were  employees  and 
officers  of  defendant  (who  thus  had  knowledge  of  all 
the  facts  and  circumstances),  in  order  to  go  where  he 
desired  endeavored  to  cross  the  freight-train  at  the  place- 
where  it  blockaded  the  crossing,  this  being  the  most  ad- 
vantageous crossing  offered,  by  reason  of  said  blockade: 
and  plaintiff  tised  all  possible  care  and  diligence  in  mak- 
ing said  crossing  and  was  entirely  free  from  fault,  and 
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the  accident  resulted  from  the  failure  of  defendant  to 
exercise  ordinary  and  reasonable  diligence  to  prevent 
it;  whereby  he  had  his  foot  caught  in  an  iron  stirrup- 
suspended  from  a  flat  car,  and  he  was  thrown  to  the 
ground  with  his  foot  hanging  in  the  stirrup,  and  his 
right  leg  was  broken  in  three  places,  etc.  Defendant  was 
entirely  to  blame  for  the  accident,  by  stopping  up  the 
crossing  and  failing  to  provide  means  for  persons  to  cross 
the  track,  by  failing  to  have  lights,  and  by  leaving  the 
freight-train  for  so  long  a  time  across  the  public  street 
in  violation  of  the  law,  and  thus  forcing  those  passing 
to  go  across  its  cars ;  the  surroundings  rendering  it  im- 
possible, or  at  least  more  dangerous  and  hazardous,  to 
attempt  to  surround  the  blockading  train  than  to  at- 
tempt a  passage  by  going  over  the  cars. 

J.  H.  Martin,  for  plaintiff. 
DbLacy  &  Bishop,  for  defendant. 

Lumpkin,  Justice. 

The  action  of  Montgomery  against  the  railway  com- 
pany was  dismissed  on  the  ground  that  no  cause  of  ac- 
tion was  set  forth  in  the  declaration,  and  the  plaintiff* 
excepted.  He  further  excepted  to  the  consideration  by 
the  court  of  the  motion  to  dismiss,  over  his  objection 
that  it  was  not  made  at  the  appearance  term.  The  con- 
tents of  the  declaration  are  set  forth,  in  substance,  by 
the  reporter. 

It  has  been  repeatedly  ruled  that  a  motion  to  dismiss 
an  action  may  be  made  and  sustained  at  any  term,  if  the 
declaration  fails  to  set  forth  any  cause  of  action  what- 
ever. Under  the  facts  alleged,  we  have  no  difficulty  in 
•holding  that  the  court  was  right  in  dismissing  the  case. 
The  obstruction  of  the  public  street  in  the  manner  al- 
leged was,  undoubtedly,  an  unlawful  act  on  the  part  of 
the  company,  but  it  was  not  malum  in  se.  Neither  was 
it  an  act  which  would  reasonably  or  probably  cause  an 


Digiti 


zed  by  Google 


Reports.]  March  Tbrm,  1894.  336 

injury  to  the  pltuntiff  in  the  manner  set  forth.  Indeed^ 
such  a  consequence  was  nothing  more  than  a  remote 
possibility,  and  it  therefore  falls  within  the  domain  of 
pure  accident,  for  which  the  company  cannot  be  held 
responsible.  Judgment  affirmed. 


Allison  &  Davis  v.  Jowers. 

It  appearing  that  on  the  28th  day  of  September,  1893,  the  court  di» 
reeled  a  verdict  in  favor  of  the  plaintiff  below ;  that  the  term  of 
the  superior  court  at  which  this  was  done  finally  adjourned  on 
the  3d  day  of  November  thereafter;  that  before  such  final  adjourn- 
ment, counsel  for  plaintiff  in  error,  on  October  21  st,  tendered  the 
presiding  judge  a  bill  of  exceptions,  which  the  judge  was  unwill- 
ing to  certify  because  of  errors  and  inaccuracies  therein  ;  that  the 
judge  kept  this  bill  of  exceptions  until  November  11th,  and  then 
returned  it  to  the  counsel  with  a  statement  in  writing  of  his  ob- 
jections to  the  same ;  and  that  subsequently  another  bill  of  excep* 
tions  was  certified  by  the  judge  on  the  27th  day  of  January,  1894,. 
more  than  sixty  days  after  the  date  of  the  decision  complained  of, 
and  more  than  thirty  days  (indeed,  more  than  seventy  days)  after 
the  first  bill  of  exceptions  was  returned  by  the  judge  to  counsel 
for  plaintiff  in  error;  and  it  not  appearing  on  what  day  this  last 
bill  of  exceptions  was  tendered  to  the  judge,  the  writ  of  error  must 
be  dismissed,  it  not  having  been  certified  within  the  time  pre- 
scribed by  law,  and  no  sufficient  reason  for  the  delay  appearing. 
In  the  absence  of  an  affirmative  statement  that  the  bill  of  excep- 
tions was  tendered  to  the  judge  at  a  different  time,  the  legal  pre- 
sumption is  that  it  was  tendered  at  the  time  the  certificate  to  it 
bears  date. 

AllgiMtaO,1894. 

Practice  in  Supreme  Court. 

J.  H.  Martin  and  E.  H.  Williams,  for  plaintiffs  in 
error.     E.  D.  Graham,  by  brief,  contra. 

Lumpkin,  Justice. 

The  material  facts  appear  in  the  head-note.  Under 
section  4257  of  the  code,  which  is  still  of  force,  notwith- 
standing the  passage  of  the  Supreme  Court  practice  act 
of  1889,  if  the  judge  is  unwilling  to  sign  the  bill  of  ex- 
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■ceptions  as  tendered  to  him,  he  may,  in  case  he  does  not 
see  fit  to  make  the  needful  corrections,  return  the  same, 
within  ten  daj^s,  with  his  objections  in  writing.  The 
section  is  silent  as  to  the  length  of  time  *the  party  to 
whom  it  is  returned,  or  his  attorney,  will  be. allowed  to 
remove  the  judge's  objections  and  tender  a  corrected  bill 
of  exceptions;  but  he  certainly  should  not  be  allowed 
for  this  purpose  (in  the  absence  of  some  good  reason  for 
delay)  longer  than  thirty  days.  In  this  case  more  than 
seventy  days  elapsed  after  the  first  bill  of  exceptions 
was  returned  by  the  judge  to  counsel  for  the  plaintiff 
in  error.  In  arriving  at  this  conclusion,  we  assume 
that  the  bilj  of  exceptions  brought  to  this  court  was 
tendered  to  the  judge  on  the  day  it  was  certified,  there 
being  nothing  to  show  it  was  tendered  at  an  earlier  or 
different  time.  No  reason  whatever  appears,  or  was 
suggested,  for  delaying  so  long  after  the  judge  had  de- 
clined to  sign  the  first  bill  of  exceptions,  to  tender  the 
second.  We  have  no  hesitation  in  deciding  that  the 
latter  was  tendered  too  late.  See  Joseph  v.  E,  71,  V.  ^  G. 
By.  Co.,  92  Ga.  332,  18  S.  E.  Rep.  294;  Pusey  v.  Sweaty 
judge,  92  Ga.  809,  19  S.  E.  Rep.  816. 

Writ  of  error'dismissed. 


The  Western  Union   Telegraph   Company  v.  Ryals. 

A  telegraphic  company  does  not  incur  liability  for  the  statutory  pen- 
alty because  of  delay  in  transmitting  or  delivering  a  message, 
unless  the  delay  occurs  after  actual  payment  or  tender  of  the 
charges.  Where,  by  mutual  agreement  of  the  sender  and  the 
company's  agent  or  operator,  the  charges  are  held  open  as  a  debt 
to  be  subsequently  paid  by  the  sender,  or  by  him  and  a  third 
person  jointly,  this  is  neither  actual  payment  nor  any  substitute 
therefor,  with  reference  to  the  penal  element  of  the  statute;  and 
it  makes  no  difference  that  the  message  is  forwarded  over  the 
wire  nominally  as  a  prepaid  message. 

Auifust  so,  1894. 
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Action  for  penalty.  Before  Judge  Smith.  Telfair 
superior  court.     October  term,  1893. 

GusTiN,  GuERRY  &  Hall,  for  plaintiff*  in  error. 
D.  C.  McLennan,  contra. 

Lumpkin,  Justice. 

This  case  is  controlled  by  the  ruling  announced  in  the 
head-note.  A  telegraph  company  is  not  liable  for  the 
penalty  imposed  by  the  act  of  1887,  except  in  cases 
where  there  has  been  a  "  payment  or  tender  of  the  usual 
charge,  according  to  the  regulations  of  such  company." 
This  statute,  being  penal  in  its  nature,  should  be  strictly 
construed ;  and  accordingly,  after  careful  consideration, 
it  is  our  judgment  that  where,  by  mutual  agreement  of 
the  sender  of  a  message  and  the  company's  agent  or 
operator,  the  amount  due  for  sending  the  message  is 
charged  to  the  account  of  the  sender,  or  of  himself  and 
a  third  person  jointly — ^thus  holding  it  open  as  a  demand 
to  be  subsequently  paid — this  is  not,  within  the  meaning 
of  the  statute  and  with  reference  to  its  penal  element, 
either  actual  payment  or  a  tender  of  the  same. 

While  marking  a  message  "Paid"  would,  in  the  ab- 
sence of  proof  to  the  contrary,  raise  the  presumption 
against  the  company  that  it  was  a  prepaid  message  (as 
we  held  in  Conyers  v.  Postal  Telegraph  Cable  Co,^  92  Ga. 
619,  19  S.  E.  Rep.  253),  yet,  where  it  affirmatively  ap- 
pears that  the  charge  for  the  message  was  not  paid  in 
advance,  forwarding  it  nominally  as  a  prepaid  message 
would  not  make  it  such  in  fact. 

If  a  customer  of  the  telegraph  company  chooses  to 
do  business  with  it  on  credit,  he  cannot  hold  the  com- 
pany liable  to  him  for  the  penalty  because  of  delay  in 
transmitting  or  delivering  a  message.  If  he  wishes  the 
company  to  transact  his  business  at  its  peril  with  refer- 
ence to  the  penalty,  he  must  either  pay  in  cash,  or  make 
the  tender  required  by  the  statute.     Of  course  if  any 
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negligeut  delay  occurs  either  after  actual  payment  or 
tender  of  the  charges,  the  rule  would  be  ditterent. 

Judgment  reversed. 


Mathis  v.  The  Western  Union  Telegraph  Company. 

The  statute  imposing  upon  telegraph  companies  a  penalty  for  default 
*  iii  the  transmission  or  delivery  of  messages  is  based  upon  public 
policy,  and  has  for  its  object  the  quickening  of  the  diligence  of 
these  companies  in  the  performance  of  their  duties  to  the  public 
With  this  object  in  view,  it  seeks  to  encourage  both  the  sender 
and  sendee  of  messages  to  sue  for  the  penalty  by  offering  to  the 
one  who  shall  first  sue  the  whole  amount  of  the  recovery.  For 
a  company  to  protect  itself  against  payment  of  the  penalty  by  a 
contract  with  the  sender,  made  at  the  time  of  receiving  from  him 
the  message  to  be  sent,  that  it  will  not  be  liable  unless  a  claim  for 
the  penalty  is  presented  to  it  or  its  agents  in  writing  within  sizty^ 
days  after  the  message  is  filed  for  transmission,  would  be  contrary 
to  the  policy  of  the  legislature  in  enacting  the  statute,  and  all  sucb 
contracts  are  void  and  of  no  effect.    Simmons,  J.,  dissenting. 

Au^rust  81, 1894. 

Action  for  penalty.  Before  Judge  Fish.  Sumter 
superior  court.     November  term,  1893. 

The  defendant  pleaded  specially,  that  no  claim  in 
writing  was  presented  within  sixty  days  after  the  filing- 
of  the  message  for  transmission,  as  required  by  the  stip- 
ulation on  the  back  of  the  blank  upon  which  the  mes- 
sage was  written.  The  case  was  submitted  to  the  judge 
upon  an  agreement  of  counsel,  that  the  plaintiff  was  en- 
titled to  recover  if  this  stipulation  was  not  binding  upon 
him ;  and  if  binding,  that  the  defendant  was  entitled  ta 
recover,  no  claim  having  been  presented  within  the  time^ 
so  required.    The  judge  found  in  favor  of  the  defendant. 

W.  T.  Lane,  Hardbman,  Davis  &  Turner  and  Jamer 
DoDSON  &  Son,  for  plaintiff. 

GusTiN,  GuBRRY  &  Hall,  for  defendant. 
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Lumpkin,  Justice. 

Mathis  brought  an  action  against  the  telegraph  com- 
pany for  the  statutory  penalty.  The  blank  upon  which 
his  message  was  written  had  printed  upon  it  the  follow- 
ing stipulation:  "The  company  will  not  be  liable  for 
damages  or  statutory  penalties  in  any  case  where  the 
claim  is  not  presented  in  writing  within  sixty  days  after 
the  message  is  filed  with  the  company  for  transmission." 
The  only  question  presented  for  our  determination  is, 
whether  or  not  the  company  is  relieved  from  the  pen- 
alty in  a  case  where  the  claim  for  it  was  not  presented 
within  the  time  prescribed  by  this  stipulation.  The 
court  below  adjudicated  in  favor  of  the  telegraph  com- 
pany upon  this  question,  and  the  majority  of  the  court 
are  of  the  opinion  that  this  judgment  was  erroneous. 

In  Hill  V.  Western  Union  Telegraph  Company^  86  Ga. 
425,  it  was  held  that  a  stipulation  on  a  blank  upon 
which  a  telegraphic  message  was  written,  to  the  effect 
that  the  company  would  not  be  liable  for  damages  in 
any  case  where  the  claim  was  not  presented  within  sixty 
days  after  sending  the  message,  was  a  reasonable  regu- 
lation, and  therefore  obligatory  upon  the  sender.  But 
in  Western  Union  Telegraph  Company  v.  JameSy  90  Ga.  254, 
it  was  held  that  the  contractual  limitation  of  sixty  days 
for  presenting  a  claim  for  damages  against  a  telegraph 
company  did  not  apply  to  the  statutory  penalty.  To  the 
same  effect,  see  Western  Union  Telegraph  Company  v.  Cool- 
edge^  86  Ga.  104.  Thus  it  has  been  settled  that  a  claim 
for  damages  and  a  claim  for  the  penalty  are  separate 
and  distinct  things.  In  none  of  the  cases  above  men- 
tioned, however,  was  the  question  presented  in  the  case 
at  bar  made  or  passed  upon.  The  identical  question 
arose  and  was  decided  in  Western  Union  Telegraph 
Company  v.  Jones,  95  Ind.  228,  48  Am.  Rep.  713,  in 
which  it  was  held  by  the  Supreme  Court  of  Indiana 
that  a  telegraph  company  may  lawfully  contract  that  a 
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claim  for  a  statutory  penalty  shall  be  made  within  a 
reasonable  time,  and  that  in  the  absence  of  special  cir- 
cumstances, sixty  days  is  not  unreasonable.  The  Mis- 
souri Court  of  Appeals,  in  Montgomery  v.  Western 
Union  Telegraph  Company,  50  Mo.  App.  591,  decided 
that  the  terms  "any  claim,"  in  a  telegraph  message 
blank,  included  a  statutory  penalty;  and  in  the  same 
case  it  was  held  that  a  stipulation  in  such  a  blank  that 
the  company  would  not  be  liable  for  damages  unless  the 
claim  therefor  was  made  in  writing  and  presented  to  the 
company  within  sixty  days  after  receipt  of  the  message, 
would  protect  the  company  from  liability  for  the  statu- 
tory penalty  where  no  claim  had  been  presented  by  the 
plaintiff  and  his  action  was  instituted  more  than  sixty 
days  after  delivery  of  the  message  to  the  company. 

We  cannot  follow  these  courts  in  the  conclusions 
above  announced.  Our  statute  imposing  a  penalty  upon 
telegraphic  companies  for  default  in  the  transmission 
or  delivery  of  messages  is  based  upon  public  policy,  the 
object  of  which  is  to  quicken  the  diligence  of  these 
companies  in  the  performance  of  their  duties  to  the  pub- 
lic. This  policy  cannot  be  annulled  or  defeated  by  mere 
regulations  adopted  by  a  telegraph  company,  or  by  stipu- 
lations printed  upon  its  blanks  in  pursuance  of  such 
regulations.  The  company  has  no  right  to  require  a 
customer  to  use  a  blank  with  a  stipulation  upon  it  as  to 
penalty  such  as  that  which  was  printed  on  the  blank 
upon  which  the  message  of  the  plaintiff  was  written. 
The  mere  fact  that  a  customer  voluntarily  uses  such  a 
blank  without  objection  is  of  no  consequence.  As  he 
could  not  be  compelled  to  use  it,  his  so  doing  is  really 
without  consideration,  so  far  as  he  is  concerned,  and  is 
not  binding  upon  him.  Besides,  this  is  not  a  matter  for 
contractual  negotiations  between  the  parties.  In  West- 
ern Union  Telegraph  Company  v.  Taylor^  84  Ga,  408,  it 
was  said  that  "the  penalty  is  for  the  wrongful  violation 
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of  a  public  duty,  and  neither  in  whole  nor  in  part  for  a 
mere  breach  of  contract,"  and  this  conclusion  is  borne 
out  by  the  reasoning  of  Chief  Justice  Blecklbt  on  pages 
413,  414,  and  the  authorities  there  cited.  We  have  not 
the  slightest  idea  that,  in  enacting  the  statute  now  under 
consideration,  the  General  Assembly  ever  supposed  or 
intended  that  a  telegraph  company  would  be  able  to 
protect  itself  against  the  payment  of  a  penalty  in  the 
manner  here  attempted.  On  the  contrary,  we  feel  cer- 
tain that  to  allow  this  to  be  done  would  be  violative  of 
the  legislative  policy,  and  in  a  large  measure  would  de- 
feat the  purpose  for  which  the  statute  was  passed. 

It  was  argued  that  our  statute  was  adopted  from  that 
of  Indiana  after  the  decision  in  95  Ind.,  supra^  and  con- 
sequently that  the  construction  of  that  statute  by  the 
Supreme  Court  of  that  State  should  be  followed  by  this 
court.  Our  statute  is  not  identical  with  that  of  Indiana ; 
and  besides,  we  find,  upon  examination,  that  similar 
statutes,  varying  more  or  less  in  terms,  have  been  passed 
in  a  number  of  the  States  of  this  Union,  from  several  of 
which  it  might,  with  equal  propriety,  be  said  our  statute 
was  taken.  But  granting,  for  the  sake  of  the  argument, 
that  ours  is  an  adoption  of  the  Indiana  statute,  the 
answer  to  the  above  contention  is,  that  the  Indiana  case 
in  no  sense  involved  a  construction  of  the  meaning  of 
any  words  or  phrases  used  in  their  statute.  The  court 
was  simply  passing  upon  a  contract,  or  an  alleged  con- 
tract, of  which  the  statute  said  nothing,  and  which  was 
urged  as  a  defence  to  a  case  arising  under  the  statute. 
The  court  was  not  undertaking  to  interpret  the  statute 
itself.  We  understand  the  rule  invoked  to  be  applica- 
ble where  one  State  adopts  legislation  existing  in  another, 
the  courts  of  which  have  construed  and  interpreted  the 
meaning  of  language  used  in  the  statute.  An  illustra- 
tion which  occurs  to  us  at  the  moment  may  be  found  in 
the  case  of  Ocean  Steamship  Co.  v.  Way^  90   Ga,  747. 
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There  it  appeared  that  the  term  "  trinkets,"  as  used  in 
the  "English  Carrier's  Act,"  from  which  our  act  of 
Congress  was  borrowed,  had  been  given  by  the  English 
courts  a  certain  meaning ;  and  it  was  held  that,  in  adopt- 
ing the  English  statute.  Congress  advisedly  used  the 
word  "  trinkets  "  as  having  the  meaning  which  the  Eng- 
lish courts  had  attached  to  it. 

On  the  whole,  we  do  not  feel  under  any  restraint 
from  any  source  to  do  otherwise  than  follow  our  own 
conclusion  upon  the  question  at  bar,  which  we  have  de- 
liberately reached  after  a  most  anxious  and  careful  con- 
sideration. Judgment  reversed. 

Simmons,  Justice,  dissenting. 

That  a  corporation  transacting  business  with  the  pub- 
lic has  a  right  to  make  all  reasonable  rules  and  regula- 
tions for  the  government  of  its  business,  is  too  well 
settled  to  require  the  citation  of  authorities ;  it  is  uni- 
versally held  by  all  courts.  On  this  principle,  courts 
hold  that  an  insurance  company  has  a  right  to  stipulate 
with  the  assured  that,  in  case  of  loss,  he  must  make 
out  his  proof  of  loss  and  submit  it  to  the  company 
within  a  specified  time,  or  his  right  of  action  to  recover 
for  his  loss  is  barred.  On  the  same  principle,  courts 
hold  that  a  telegraph  company  has  the  right  to  contract 
with  the  sender  of  a  message  that  he  must  give  written 
notice  of  his  claim  for  damages  arising  from  a  breach 
of  contract  within  a  specified  time,  or  his  right  to  re- 
cover will  be  barred.  This  is  held,  too,  in  the  face  of 
the  statute  which  gives  the  sender  a  much  longer  time 
to  bring  his  action  for  his  damages.  It  is  held  on  the 
principle  that  the  company  has  a  right  to  make  reason- 
able rules  and  regulations  in  the  transaction  of  its 
business  with  the  public;  and  such  rules  and  regulations 
are  held  to  be  reasonable  on  the  ground  that  the  tele- 
'graph  company  receives  and  transmits  thousands  of 
telegrams  in  the  course  of  the  time  prescribed  in  the 
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rule,  and  that  it  would  be  imposBible  after  this  time  for 
it  to  preserve  its  evidence  so  as  to  meet  and  defend  ac- 
tions brought  against  it  for  damages  within  the  time 
allowed  the  sender  by  the  statute  of  limitations  to  sue 
for  the  breach  of  a  contract.  The  courts,  in  holding 
this  rule  to  be  a  reasonable  one,  have  virtually  allowed 
it  to  abolish  the  statute  of  limitations  by  contract  with 
the  sender.  The  contracts  thus  made  do  not  relieve 
the  telegraph  company  from  any  part  of  its  obligation. 
It  is  bound  to  the  same  care,  diligence  and  fidelity  as 
the  law  requires  it  to  exercise  if  no  such  contract  had 
been  made.  All  the  contract  requires  is  that  the  sender 
of  a  telegram  should  give  notice  of  his  claim  for  dam- 
ages within  the  time  agreed  upon  in  the  contract,  so  as 
to  enable  the  company  to  ascertain  the  facts  and  to  pre- 
serve the  same  for  its  defence.  This  being  true,  it  is 
difficult  for  me  to  see  why  the  company  cannot  make 
the  same  contract  in  relation  to  a  penalty  imposed  by 
law  for  a  violation  of  its  statutory  duty,  when  the  pen- 
alty is  to  be  recovered  by  an  individual  and  not  by  the 
public.  I  admit  that  it  cannot  make  a  contract  that 
will  relieve  it  from  the  penalty,  or  that  will  relieve  it 
from  its  breach  of  duty,  either  by  omission  or  commis- 
sion. But  the  contract  under  consideration  does  not 
undertake  to  do  that.  It  simply  means  that  if  the  com- 
pany fails  to  discharge  its  duty  to  the  sender  as  required 
of  it  by  law,  the  sender  agrees  to  present  to  it  in  writing 
his  claim  for  the  statutory  penalty  within  sixty  days 
After  the  message  is  filed  with  the  company.  It  does 
not  relieve  the  company  of  the  penalty.  The  same  ob- 
ligation rests  upon  it  to  send  or  deliver  the  message 
"  with  impartiality  and  good  faith  and  due  diligence." 
If  it  fails  to  do  so  and  the  sender  complies  with  the  stip- 
ulation to  make  his  claim  for  the  penalty  within  sixty  days, 
the  company  is  as  much  bound  for  the  penalty  as  if  the 
stipulation  had  not  been  made.     It  is  no  hardship  upon 
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him. .  In  these  days  of  intelligence  and  rapid  communica- 
tion, he  can  certainly  ascertain  within  a  much  shorter 
time  than  this  the  failure  on  the  part  of  the  company 
to  comply  with  the  law.  If  he  sends  a  message,  he  can 
within  a  few  hours,  or  days  at  least,  ascertain  whether 
it  was  transmitted  and  delivered  as  the  statute  requires. 
Why  should  he  have  more  time  to  bring  his  action  for 
a  penalty  of  f  100  than  he  would  to  bring  it  for  damages 
involving  f  1,000?  It  is  said  that  the  reason  is,  that  in 
the  one  case  it  is  for  a  penalty,  and  in  the  other  for 
damages;  that  the  penalty  implies  public  policy  and  that 
the  law  forbids  any  one  to  contract  contrary  to  that; 
that  the  object  of  the  legislature  was  to  quicken  the 
diligence  of  these  companies  in  the  performance  of  their 
duties,  and  that  this  act  is  based  upon  public  policy.  I 
think  that  I  have  already  shown  that  the  company  ia 
not  relieved  from  any  of  its  duties  by  this  stipulation 
in  the  contract ;  that  the  sender  waives  no  right  that 
the  statute  gives  him  by  agreeing  to  the  stipulation.  All 
that  he  does  waive  is  the  general  statute  of  limitations, 
in  case  he  fails  to  give  the  notice.  He  agrees  with  the 
company  to  make  a  limitation  of  their  own  in  lieu  of 
the  general  statute  prescribed  for  the  breach  of  all  con- 
tracts, if  he  fails  to  give  the  notice  according  to  hia 
agreement.  Upon  this  subject,  I  think  the  case  of  the 
W.  U.  T.  Co. V.Jones, 95  Ind.  228,  and  the  case  of  Mont- 
gomery  v.  same  company,  50  Mo.  App.  591,  cited  by  Mr. 
Justice  Lumpkin  in  the  opinion  of  the  court  in  this  case, 
are  directly  in  point.  I  call  particular  attention  to  the 
reasoning  of  Chief  Justice  Elliott  in  Jones'  case.  While 
it  is  not  binding  upon  us,  the  reasoning  is  very  forcible 
and  is  entitled  to  great  weight. 

Now  as  to  the  public  policy  of  the  act  of  1887  which 
gives  this  right  of  action.  It  will  be  observed  that  the 
act  declares  that  the  penalty  maybe  recovered  by  "either 
the  sender  of  the  dispatch  or  the  person  to  whom  sent 
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or  directed,  whichever  may  first  sue."  It  does  not  give 
the  right  of  action  to  the  public.  It  does  not  provide 
that  any  part  of  the  recovery  shall  go  the  public,  or  to 
any  portion  of  it.  It  gives  the  whole  to  the  sender  if 
he  first  brings  his  action.  The  suit  under  consideration 
was  brought  by  the  sender.  I  am  free  to  admit  that  if 
the  recovery,  or  a  portion  of  it,  went  to  the  public, 
the  sender  could  not  agree  to  any  stipulation  which 
would  deprive  the  public  of  its  portion.  The  rule  seems 
to  be  that  where  the  public,  or  a  portion  thereof,  are  in- 
terested in  a  fine  or  penalty,  the  person  or  informer  who 
brings  the  action  cannot  settle  or  compound  with  the  de- 
fendant so  as  to  deprive  the  public  of  its  interest  therein. 
18  Am.  &  Eng.  Ency.  Law,  281,  and  authorities  cited. 
But  where  the  penalty  or  fine  goes  alone  to  the  informer 
or  person  who  institutes  the  action  therefor,  he  may 
settle  or  compound  with  the  defendant,  or  withdraw  his 
suit,  or  waive  his  right  to  recover  the  same.  He  being 
alone  interested  in  the  matter,  may  make  any  kind  of 
agreement  about  it  that  he  pleases.  He  is  not  compelled 
to  sue;  and  if  he  does  so,  he  can  withdraw  the  suit  or  set- 
tle it  by  compromise.  If  he  is  entitled  to  receive  half  of 
the  penalty,  he  can  compromise  with  the  defendant  for 
his  half,  or  he  may  release  the  defendant  from  his  part 
thereof.  Warden  v.  Pope,  2  Ired.  44;  Haskins  v.  New- 
comb,  2  Johns.  44;  Telegraph  Co.  v.  TayZor,  84  Ga.  408; 
Telegraph  Co.  v.  Buchanan,  85  Ind.  430.  If  he  can  do 
this,  what  prevents  him  from  stipulating  in  advance 
that  if  the  defendant  becomes  liable  to  the  penalty,  he 
will  give  him  notice  thereof  within  sixty  days?  Sec- 
tion 10  of  our  code  provides  that:  "Laws  made  for  the 
preservation  of  public  order  or  good  morals  cannot  be 
done  away  with  or  abrogated  by  any  agreement ;  but  a 
person  may  waive  or  renounce  what  the  law  has  estab- 
lished in  his  favor,  when  he  does  not  thereby  injure  others 
or  aftect  the  public  interest."     The  act  of  1887  was  not 
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enacted  for  the  preservation  of  public  order  or  good  mor- 
als, but,  as  announced  in  the  opinion  of  the  majority  of 
the  court,  was  made  for  the  purpose  of  quickening  the 
diligence  of  these  companies  in  the  performance  of  their 
duties.  The  act  of  1887, as  before  remarked,  declares  that 
the  whole  recovery  shall  go  the  sender  if  he  is  the  first  to 
sue.  His  stipulating  that  he  will  give  notice  of  the  lia- 
bility of  the  company  for  the  penalty  within  sixty  days 
affects  only  his  own  right  to  recover,  and  does  not  in- 
jure or  affect  the  public  interest  in  any  manner.  Under 
this  section  of  the  code,  this  court  held  in  the  case  of 
Simmons  v.  Anderson^  66  Ga.  53,  that  Simmons,  as 
head  of  a  family,  could  waive  his  right  to  a  homestead, 
although  the  constitution  of  the  State  expressly  de- 
clared that  he  was  entitled  to  one  and  that  it  should  not 
be  subject  to  levy  and  sale.  Section  2040  of  the  code 
provides  that  certain  property  of  every  debtor  who  is  the 
head  of  a  family  shall  be  exempt  from  levy  and  sale, 
nor  shall  any  valid  lien  be  created  thereon.  Yet  this 
court,  in  Flanders  v.  Wells^  61  Ga.  195,  held  that  Wella 
could  waive  this  exemption  on  property  described  in  the 
section,  and  that  it  was  subject  to  sale  under  a  mortgage 
lien  thereon  which  contained  the  waiver.  These  deci- 
sions were  pronounced  before  the  adoption  of  our  pres- 
ent constitution,  which  allows  a  waiver  of  homestead 
and  exemption.  This  constitutional  provision  allowing 
the  homestead,  and  section  2040  providing  for  what  is 
called  the  "pony  homestead,"  were  enacted  to' prevent 
families  from  being  thrown  out  of  house  and  home,  and 
thus  keep  them  from  becoming  charges  upon  the  pub- 
lic. The  public  had  therefore  an  indirect  interest  in 
fleeing  that  each  head  of  a  family  had  a  home.  Yet 
with  this  interest  of  the  public,  a  waiver  by  the  head  of 
a  family  was  held  valid  and  binding.  If  it  was  not 
contrary  to  public  policy  to  waive  a  homestead,  which 
was  enacted  for  the  protection  of  the  women  and  chil- 
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dren  of  the  State  and  to  prevent  them  from  becoming 
charges  on  the  public,  how  much  less  is  it  contrary  to 
that  policy  to  allow  a  sender  of  a  telegram  to  stipulate 
that  he  will  not  hold  the  company  liable  for  a  penalty 
unless  he  gives  it  notice  within  sixty  days  from  the  filing 
of  the  message. 

To  repeat :  he  does  not  waive  his  right  of  action ;  he 
only  waives  the  general  limitation  act,  in  case  he  fails 
to  give  notice  of  his  claim  for  the  penalty.  If  he  gives 
the  notice,  he  can  still  bring  his  action  within  the  time 
prescribed  by  the  statute  of  limitations.  His  doing  so 
aftects  no  one  but  himself.  If  he  fails  to  give  the  no- 
tice which  he  stipulates  to  do,  it  is  his  own  fault,  and  his 
failure  injures  no  one  but  himself.  In  my  opinion,  the 
plaintifi'  in  this  case  had  the  right  to  make  the  agree- 
ment in  question.  It  was  not  contrary  to  public  policy, 
and  he  should  not  be  allowed  to  recover. 


Reynolds  Brothbhs  v.  Padgett.  im  84t, 

|»U0  48l| 

Although  the  owner  of  personal  property  which  another  wrongfully  ^  f^ 
takes  and  converts  permanently  to  his  own  use  may  waive  the  tort 
and  maintain  an  action  ex  contractu  on  account  for  the  value  of  the 
property,  yet  where  such  property  was  taken  without  leave  but 
with  no  intention  to  convert  it  permanently,  and  was  injured  by 
a  temporary  wrongful  use,  the  wrongdoer  holding  it  afterwards 
for  the  owner  and  with  no  purpose  to  use,  claim  or  dispose  of  it 
as  his  own,  he  is  liable  for  the  tort  in  a  proper  action,  but  is  not 
chargeable  with  the  value  of  the  property  in  a  suit  based  on  ac- 
count as  for  goods  sold  and  delivered. 

August  90,  ISH, 

Petition  for   certiorari.     Before  Judge  Sweat.     Ap- 
pling county.     September  9,  1898. 

G.  J.  HoLTON  &  Son,  by  brief,  for  plaintifts. 

Simmons,  Justice. 

All  the  authorities  agree  that  one  who  takes  and  sells 
personal  property  belonging   to   another,  without  the 
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consent  of  the  owner,  is  liable  for  its  value  in  an  action 
upon  an  implied  promise  to  pay  for  the  property.  The 
authorities  difter  as  to  whether  such  an  action  will  lie 
where  the  person  taking  the  property  does  not  sell  it 
but  retains  it  for  his  own  use ;  but  the  weight  of  au- 
thority seems  to  be,  that  the  action  will  lie  where  the 
person  who  takes  the  property  enriches  himself  or  makes 
a  profit  from  the  property,  either  by  selling  it  or  by  re- 
taining it  and  using  it  himself,  with  the  intention  to 
convert  it  permanently.  Pomeroy,  Code  Remedies, 
§§567,  569,  and  notes.  The  defendant  in  this  case  did 
neither  of  these  things.  He  found  the  wagon  in  the 
street  and  hitched  his  horses  to  it  for  the  purpose  of  go- 
ing upon  a  fishing  excursion  for  one  day,  but  upon 
starting  to  go  the  tongue  of  the  wagon  was  broken  by 
one  of  the  horses,  and  he  unhitched  the  horses  and  left 
it  in  the  street.  It  was  finally  carried  to  his  lot  and  left 
there,  but  there  is  no  evidence  that  he  ever  made  any 
claim  to  the  wagon  or  any  further  use  of  it,  nor  was 
anything  further  proven  tending  to  show  that  he  in- 
tended to  convert  it  permanently  to  his  own  use;  on  the 
contrary  the  indications  are  that  he  was  holding  it  for 
the  use  of  the  owner.  We  therefore  think  the  trial 
judge  was  right  in  holding  that  an  action  upon  an  im- 
plied contract  would  not  lie,  but  that  the  plaintift*  must 
sue  in  tort  for  the  damage  to  his  property! 

Judgment  affirmed. 


of  ^\  Wade  v.  Johnson  et  al. 


Where  the  plaintiff  in  ejectment  claimed  by  a  prescriptive  title, 
and  the  defendant  claimed  through  a  sheriff's  sale,  evidence  that 
at  the  time  the  color  of  title  in  the  plaintiff's  lessor  originated 
such  lessor  admitted  that  the  premises  now  in  dispute  belonged  to 
the  defendant  in  >{.  /a.,  and  said  that  he,  the  plaintiff's  lessor, 
wanted  to  buy  the  other  half  of  the  tract,  was  admissible;  there 
being  other  evidence  showing  that  he  in  fact  purchased  only  half 
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of  the  tract  but  took  a  conveyance  covering  the  whole  of  it,  and 
also  that  he  afterwards  disclaimed  ownership  of  the  premises  in 
dispute  and  declared  that  only  the  other  half  of  the  tract  belonged 
to  him. 

2.  Possession  of  land  under  a  color  of  title,  however  long  continued, 
will  not  ripen  into  a  prescriptive  title,  nor  serve  for  tacking  to 
make  out  the  full  term  of  prescription,  if  instead  of  being  attended 
with  a  claim  of  right  such  right  be  expressly  disclaimed  pending 
the  possession. 

3.  Can  a  trustee  for  his  present  wife  and  all  the  children  of  his  first 
wife  recover  in  ejectment  by  virtue  of  a  conveyance  made  to  him 
in  1886,  without  showing  that  the  children  were  minors  when  the 
trust  was  created,  and  that  they  had  not  arrived  at  majority 
when  the  action  was  brought,  qtmre  t  And  as  to  the  interest  of 
the  wife,  was  not  the  trust  executed  when  the  deed  was  made, 
there  being  nothing  appointed  for  the  trustee  to  do  in  her  behalf, 
qtueref 

August  so,  1894. 

Ejectment.  Before  Judge  Sweat.  Pierce  Buperior 
<50urt.     October  term,  1893. 

S.  W.  Hitch  and  L.  A.  Wilson,  for  plaintiff  in  error. 
W.  G.  Brantley,  contra. 

Simmons,  Justice. 

Charles  S.  Youmans,  as  trustee  for  his  wife  and  chil- 
dren, brought  an  action  of  ejectment  against  Wade  for 
the  recovery  of  the  north  half  of  lot  number  2  in  the 
4th  district  of  Pierce  county,  containing  245  acres.  lie 
<;ommenced  his  chain  of  title  with  a  deed  from  the  heirs 
of  James  Carter  to  J,  B.  Strickland,  executed  on  the 
'Oth  of  February,  1867,  conveying  the  whole  of  lot  num- 
ber 2.  He  also  introduced  a  deed  from  S.  R.  Jenkins, 
trustee,  and  Mary  Strickland,  cestui  que  trusty  to  Lemuel 
Johnson,  conveying  the  whole  of  lot  number  2,  contain- 
ing 490  acres,  dated  September  28,  1872 ;  also,  a  deed 
executed  August  25,  1886,  from  Lemuel  Johnson  to 
Charles  S.  Youmans,  which  recited  that  Lemuel  John- 
son, in  consideration  of  Jl,200,  granted,  bargained,  sold 
And  conveyed  to  Charles  S.  Youmans,  to  be  held  in  trust 
for  his  wife  Mary  E.  Youmans  and  all  the  children  of 
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Baid  Charles  S.  Youmans  by  his  first  wife,  their  heirs 
aud  assigns,  the  north  half  of  lot  number  two  in  the  4th 
district  of  Pierce  county,  containing  245  acres,  "  to  hold 
the  same  to  the  use,  benefit  and  behoof  of  the  said 
Charles  S.  Youmans  in  trust  for  his  wife,  Mary  E. 
Youmans,  her  heirs  and  all  the  children  of  the  said 
Charles  8.  by  his  first  wife,  their  heirs,  executors,  ad- 
ministrators  and  assigns."  There  was  proof  of  posses- 
sion by  Johnson  under  the  deed  from  Jenkins,  trustee, 
and  Mary  Strickland,  up  to  the  time  he  sold  to  Youmans, 
trustee.  The  defendant  introduced  an  execution  against 
Charles  S.  Youmans  and  a  sale  thereunder  by  the  sherifl:* 
of  the  north  half  of  lot  number  2,  June  8th,  1887,  and 
and  a  deed  from  the  sheriff  to  Wade  for  the  north  half 
of  the  lot,  and  proof  of  possession  under  this  deed.  As 
the  plaintiff  showed  no  regular  chain  of  title  from  the 
State  to  him,  the  right  of  recovery  depended  on  his 
color  of  title  and  seven  years  adverse  possession  there- 
under by  himself  and  his  vendor,  Lemuel  Johnson,  un- 
der a  claim  of  right.  If  he  could  show  that  Johnson 
had  held  continuous  and  adverse  possession  of  the  north 
half  of  lot  number  2  for  seven  years  prior  to  the  sherift*'8 
sale,  under  a  claim  of  right,  he  would  have  been  entitled 
to  recover.  To  meet  this  theory  of  the  plaintiff',  the  de- 
fendant offered  to  show  by  Jenkins,  who  made  the  deed 
to  Lemuel  Johnson,  that  at  the  time  he  sold  to  Johnson, 
the  latter  said  that  Youmans  owned  half  of  the  lot,  and 
that  he  wanted  to  buy  the  other  half  from  Mrs.  Strick- 
land. This  evidence  the  court,  on  objection  of  the 
plaintiff',  ruled  out,  and  the  defendant  assigns  error  on 
this  ruling.  We  think  the  evidence  was  admissible. 
It  would  have  negatived  to  some  extent  the  theory  of 
the  plaintiff*,  and  would  have  indicated  that  although 
Johnson  obtained  a  deed  from  Jenkins  covering  the 
whole  lot,  he  knew  at  the  time  that  Youmans  owned 
the  north  half,  and  that  Jenkins,  as  trustee,  could  only 
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sell  the  other  half  and  had  no  right  to  sell  the  north 
half.  If  this  was  true,  although  he  went  into  possession 
of  the  whole  lot  and  remained  in  possession  for  seven 
years  or  more,  he  did  not  and  could  not  have  a  claim  of 
right  to  the  north  half.  The  evidence,  if  admitted, 
would  also  have  corroborated  other  parte  of  the  evidence 
wherein  it  was  shown  that  Johnson  in  fact  purchased 
only  half  of  the  lot  but  took  a  conveyance  to  the  whole, 
and  that  he  afterwards  disclaimed  ownership  of  the 
north  half  and  declared  that  only  the  other  half  of  the 
lot  belonged  to  him. 

2.  If  the  above  recited  facts  are  true,  the  possession 
of  Johnson,  however  long  continued,  could  not  ripen 
into  a  prescriptive  title.  Knowing  that  Jenkins  had  no 
right  to  sell  the  north  half  and  having  disclaimed  title 
to  that  half  after  he  obtained  a  deed  from  Jenkins,  his 
possession  cannot  be  counted  by  tacking  it  to  the  pos- 
session of  others  in  order  to  make  out  the  seven  years. 
Under  the  facts  stated,  he  could  not  have  a  bona  fide 
claim  of  right  to  the  north  half. 

8.  The  deed  being  from  Johnson  to  Youmans  in  trust 
for  his  present  wife  and  all  his  children  by  his  first 
wife,  can  Youmans  recover  the  trust  estate  without 
showing  that  the  children  were  minors  when  the  trust 
was  created,  and  that  they  had  not  arrived  at  majority 
when  the  action  was  brought  ?  So  far  as  the  wife  was 
concerned,  was  not  the  trust  executed  when  the  deed 
was  made,  there  being  nothing  appointed  for  the  trustee 
to  do  in  her  behalf?  If  some  of  the  children  are  still 
minors,  of  course  the  trustee  would  represent  them;  but 
can  he  represent  those  who  have  attained  majority,  and 
his  wife,  as  to  whom  the  trust  seems  to  have  been  exe- 
cuted, or  will  they  have  to  be  made  parties  plaintift*  to 
the  action?  On  these  questions  we  express  no  opinion, 
but  leave  them  to  be  determined  on  the  next  trial. 

Judgment  reversed. 
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Savannah,  Florida  &  Western  Rwy.  Co.  v.  McConnell. 

By  two  witnesses  who  knew  the  facts  with  absolute  certainty,  the 
presumption  of  negligence  was  fully  overcome ;  and  apart  from 
the  presumption,  there  was  no  proof  whatever  of  negligence.  Con- 
sequently, the  verdict  was  without  evidence  to  support  it 
August  so,  ISM. 

Action  for  damages.  Before  Judge  Sweat.  Ware 
superior  court.     November  term,  1898. 

Erwin,  duBignon  &  Chisholm  and  Hitch  &  Myers,  for 
plaintift*  in  error. 

L.  A.  Wilson  and  J.  C.  McDonald,  contra. 

Lumpkin,  Justice. 

There  was  a  verdict  against  the  railway  company  for 
damages  resulting  from  the  killing  of  a  horse  and  two 
mules  belonging  to  the  plaintift'.  The  only  error  com- 
plained of  in  the  bill  of  exceptions  is  the  overruling  of 
the  defendant's  motion  for  a  new  trial,  based  upon  the 
grounds  that  the  verdict  was  contrary  to  law,  the  evi- 
dence, and  the  charge  of  the  court. 

The  plaintift'  depended  for  a  recovery  solely  upon  the 
presumption  of  negligence  which  the  law  raises  against 
a  railway  company.  That  the  animals  were  killed  by 
the  defendant's  train  was  admitted;  but  by  the  evidence 
of  two  witnesses  for  the  company — the  engineer  and  the 
fireman — ^who  knew  with  absolute  certainty  the  facts  of 
the  transaction,  it  was  conclusively  shown  that  the  com- 
pany and  its  servants  in  charge  of  the  train  were  free 
from  all  negligence  in  the  premises.  So  the  legal  pre- 
sumption against  the  company  was  fully  overcome.  It 
is  true  the  plaintift*  did  introduce  two  witnesses  who, 
according  to  their  testimony,  exhibited  wonderful  and 
extraordinary  powers  of  vision  in  seeing  through  a  dense 
fog  at  or  about  daylight  in  the  morning.  They  did  not, 
however,  see  the  catastrophe,  and   what  they  swore 
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amounted  to  no  proof  of  negligence,  and  should  not 
have  been  allowed  to  overcome  the  positive  testimony 
of  the  engineer  and  fireman,  the  former  of  whom  ap- 
pears, from  the  report  of  his  evidence,  to  have  been  an 
unusually  straightforward,  candid  and  honest  witness. 
We  think  the  verdict  was  unsupported,  by  the  evi- 
dence, and  ought  to  have  been  set  aside. 

Judgment  reversed. 


Morgan  et  al.  v.  Perkins,  administrator. 

1.  One  who  sold  standing  timber  of  a  certain  description  upon  a  tract 
of  land,  the  purchaser  having  died  before  he  severed  the  timber 
and  removed  it,  is  not  concerned  with  the  question  whether  per- 
sons authorized  by  tlie  administrator  of  the  purchaser  to  cut  and 
appropriate  the  timber,  did  so  as  legal  purchasers  from  the  ad- 
ministrator or  only  as  his  licensees.  Relatively  to  the  vendor  of 
the  timber,  they  stand  as  the  administrator  himself  would  have 
stood  had  he  in  behalf  of  the  estate  which  he  represented  done 
the  work  in  person  or  by  his  servants  or  employees. 

2.  Timber  while  standing  on  land  on  which  it  grew  being  realty,  a 
written  contract  made  in  the  spring  of  1885  by  which  the  owner 
of  the  land  sold  to  another  ''all  of  the  saw-timber  measuring 
twelve  inches  and  over  in  diameter  at  the  stump  on  lot  of  land 
ninety-three  (district  and  county)  .  .  .  timber  to  be  cut  off 
the  land  by  December  25th,  1886,  passed  title  to  only  so  much  of 
the  timber  described  as  was  cut  before  December  25th,  1886,  unless 
this  limitation  as  to  time  was  subsequently  waived  by  the  seller. 
If  it  was  waived  by  expressly  fixing  another  limit,  whether  orally 
or  in  writing,  this  new  limit  took  the  place  of  the  former  one, 
but  there  was  no  right  to  act  after  the  new  limit  expired.  The 
controlling  question  in  the  present  case  is,  whether  the  fund  in 
controversy  was  produced  by  timber  cut  before  the  new  limit  had 
expired  or  not  until  afterwards.  Let  the  new  trial  as  to  the  owner- 
ship of  the  fund  be  confined  to  a  determination  of  this  question. 

3.  Where  a  defendant  having  been  sued  separately  by  two  plaintiffs, 
causes  them  to  interplead,  the  losing  party  in  the  interpleader 
may  be  charged  with  the  costs  of  the  interpleader  and  of  the  ac- 
tion brought  by  himself,  but  cannot  be  charged  with  the  costs  of 
the  other  action  to  which  he  was  no  party. 

4.  When  the  last  day  for  tendering  a  bill  of  exceptions  is  Sunday, 
the  following  day  is  superadded  by  code,  §4,  par.  8. 

August  29, 189li. 
vW-88 


je  891 

94  353 
101    242| 

94  363 
•107  8S5 

91  363 
ell7  728 


Digiti 


zed  by  Google 


354  Morgan  v.  Pbrkins.  [94  Ga. 

Interpleader.  Before  Judge  Fish.  Pulaski  superior 
court.     May  term,  1893. 

See  former  report  of  this  ease,  91  Ga.  670. 

J.  H.  Martin  and  Pate  &  Bright,  for  plaintiffs  in 
error.     W.  L.  Grice,  by  brief,  contra. 

Simmons,  Justice. 

1.  In  February,  1885,  Morgan  sold  to  Perkins  all  the 
saw- timber  measuring  twelve  inches  and  over  in  diameter 
at  the  stump  on  lot  of  land  number  93  in  Pulaski  county, 
and  a  conveyance  of  the  timber  was  made  in  writing, 
in  which  it  was  stipulated  that  the  timber  was  to  be  cut 
oif  the  land  by  December  25th,  1886.  Perkins  died 
before  that  time,  and  his  administrator  sold  the  timber 
that  had  not  been  cut  to  Thompson  &  Company.  Mor- 
gan, the  vendor,  is  not  concerned  with  the  question 
whether  Thompson  &  Co.  cut  and  appropriated  the  timber 
as  purchasers,  or  only  as  licensees.  If  they  cut  the 
timber  within  the  time  agreed  upon,  it  was  the  same 
thing  to  Morgan  as  if  the  administrator  had  cut  it  by 
himself  or  his  servants.  If  he  had  sold  it  and  received 
payment  for  it,  it  made  no  difterence  to  him  whether 
the  administrator  cut  it,  or  whether  Thompson  &  Com- 
pany cut  it,  if  it  was  cut  in  the  stipulated  time. 

2.  As  before  stated,  it  was  stipulated  in  the  writing 
conveying  the  timber  that  it  would  be  cut  and  removed 
by  the  25th  of  December,  1886.  Perkins  having  died 
prior  to  that  date  and  the  timber  not  having  been  cut 
and  removed,  Morgan  entered  into  a  parol  agreement 
with  the  administrator,  extending  the  time  for  its  cutting 
and  removal.  The  evidence  seems  to  be  conflicting  as 
to  the  length  of  time  the  privilege  was  extended,  Mor- 
gan insisting  that  it  was  cut  and  removed  after  the  time 
had  expired,  and  the  administrator  of  Perkins  contend- 
ing that  it  was  cut  and  removed  within  that  time,  and 
that  whether  it  was  or  not,  it  made  no  difterence,  as  he 
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had  a  right  to  cut  and  remove  it  after  the  time  agreed 
on  had  expired.  Morgan  contends  that  the  timber  not 
having  been  cut  within  the  time  agreed  upon,  the  ad- 
ministrator forfeited  his  right  to  enter  upon  the  laud 
and  cut  and  remove  the  timber,  and  that  when  Thomp- 
son &  Co.  did  so  they  committed  a  trespass,  and  are  lia- 
ble to  him  (Morgan)  in  damages.  The  courts  in  some  of 
the  States  have  held  that  where  standing  timber  is  sold, 
and  a  time  is  agreed  upon  in  which  it  is  to  be  removed, 
and  it  is  not  removed  within  the  time  agreed  upon,  the 
purchaser  does  not  lose  his  right,  after  the  expiration  of 
that  time,  to  enter  upon  the  land  and  remove  it.  See 
Hart  V.  Stratton  Mills,  54  N.  H.  109,  20  Am.  Rep.  119 ; 
Irons  V.  Webb,  12  Vroom,  203,  32  Am.  Rep.  193. 
These  rulings  are  based  upon  the  ground  that  standing 
timber  is  personalty  and  not  realty.  If  it  is  personalty, 
these  decisions  are  right ;  but  this  court  has  held  that 
standing  timber  is  not  personalty,  but  realty.  Coodif  v. 
Gress  Lumber  Company^  82  Ga.  793,  797.  The  timber 
being  realty,  the  purchaser  acquires  by  the  written  con- 
veyance an  interest  in  the  land  subject  to  be  divested  if 
he  fails  to  remove  the  timber  within  the  time  limited  by 
the  conveyance.  This  is  a  limitation  upon  the  estate 
granted,  and  if  the  timber  is  not  removed  within  the 
time  prescribed  in  the  limitation,  the  estate  terminates. 
On  this  subject  see:  Mclntyre  v.  Barnard,  1  Sandf.  Ch, 
52 ;  Boisaubin  v.  Reed,  2  Keyes  (N.  Y.),  323 ;  Pease  v. 
Gibson,  6  Me.  84. 

If  the  time  limited  in  the  conveyance  had  expired, 
and  Morgan,  the  seller,  agreed  orally  or  in  writing  with 
the  administrator  to  extend  the  time,  this  waiver  on  the 
part  of  Morgan  of  the  first  limitation,  and  the  new 
limit  agreed  on  between  him  and  the  administrator,  took 
the  place  of  the  former  one  (Colcord  v.  CarVy  77  Ga.  105); 
and  if  the  administrator  or  his  vendees  cut  and  re- 
moved the  timber  within  the  time  fixed  by  the  new 
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limit,  they  would  not  be  liable  to  Morgan  for  a  trespass. 
Morgan,  having  assented  to  the  extension  of  the  time, 
cannot  complain  of  their  entering  upon  his  land  and 
cutting  and  removing  the  timber.  If,  however,  they 
entered  upon  the  land  after  the  new  limit  expired,  they 
would  be  liable  to  him.  This  seems  to  be  the  controll- 
ing question  left  in  the  case,  viz :  whether  the  fund  in 
court  was  produced  by  timber  cut  before  the  new  limit 
expired,  or  not  until  afterwards.  Let  the  new  trial  as 
to  the  ownership  of  the  fund  be  confined  to  the  determi- 
nation of  this  question. 

8,  4.  Other  questions  in  the  case  are  ruled  by  the 
head-notes.  Judgment  reversed^  with  direction. 


MUNNERLYN   et  ol.   V.   AUOUSTA    SAVINGS   BaNK. 

1.  The  action  not  being  by  the  beneficiaries  of  the  trust  for  a  breach 
thereof,  but  by  the  trustee  himself  upon  the  alleged  contracts  of 
deposit  (and  the  joinder  of  them  with  him  as  co-plamtifis  being  of 
no  consequence),  there  can  be  no  recovery  if  the  trustee  withdrew 
the  trust  money  by  checks  or  otherwise,  although  he  may  have 
done  it  for  his  own  benefit  with  the  knowledge  of  the  officers  of 
the  bank,  and  although  the  bank  with  his  consent  may  have  re- 
ceived some  of  the  funds  in  payment  of  debts  owing  to  it  from 
him.  If  the  trustee  misapplied  any  part  of  the  money  and  the 
bank  participated  therein,  there  would  be  a  cause  of  action  in  be* 
half  of  the  beneficiaries  on  their  equitable  title,  but  there  would 
be  none  in  behalf  of  the  trustee  on  the  contracts  of  deposit.  In 
80  far,  if  at  all,  as  the  bank  may  have  appropriated  the  trust  fund 
without  direction  of  the  trustee  and  without  any  check  or  draft 
upon  it  by  him  individually  or  otherwise,  there  can  be  a  recovery 
in  this  action,  and  the  question  whether  the  trustee  had  authority 
from  the  bank  to  draw  upon  his  own  credit  together  with  collat- 
erals deposited  by  him,  and  did  so  draw,  instead  of  checking  on 
the  trust  fund,  should  have  been  submitted  to  the  jury.  In  so 
far  as  any  of  the  fund  or  its  proceeds  went  to  the  benefit  of  the 
trust  estate,  whether  drawn  out  irregularly  or  not,  the  bank  is  not 
chargeable  in  this  action  or  any  other. 

2.  On  the  facts  in  evidence,  the  statute  of  limitations  had  no  applica- 
tion to  the  case. 

3.  The  admissions  of  the  trustee,  he  being  the  plaintiff  in  the  action, 
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were  admissible  as  tending  to  negative  his  ownership  of  the  fund 
in  his  capacity  as  trustee.  That  these  admissions  were  contained 
in  a  plea  filed  in  another  case,  did  not  render  them  inadmissible. 

August  81),  1891. 

Complaint.  Before  Judge  Roney.  Richmond  supe- 
rior court.     October  term,  1893. 

This  case  was  formerly  before  the  Supreme  Court. 
88  Ga.  333.  At  the  last  trial  the  verdict  was  for  the 
bank,  and  plaintifis  excepted  to  rulings  of  the  court  in 
admitting  evidence,  and  in  the  charge  to  the  jury. 
These  are  sufficiently  indicated  in  the  opinion. 

Frank  II.  Miller  and  William  K.  Miller,  for  plain- 
tiff*.    J.  R.  Lamar,  for  defendant. 

Simmons,  Justice. 

1.  Munnerlyn,  as  trustee  for  his  wife  and  minor  son, 
and  the  two  latter  in  their  own  right,  sued  the  Augusta 
Savings  Bank  for  certain  money  alleged  to  have  been 
deposited  with  the  bank  by  Munnerlyn  as  trustee.  The 
bank  pleaded  payment  to  Munnerlyn  on  divers  checks 
drawn  by  him.  The  action  is  upon  the  contract  of  de- 
posit, and  the  theory  of  the  plaintifts  is,  that  the  bank, 
with  full  knowledge  of  the  trust,  paid  Munnerlyn  the 
money  knowing  that  he  was  using  it  for  his  individual 
benefit,  and  not  for  the  benefit  of  the  trust  estate. 
After  a  careful  consideration  of  the  case,  we  have  come 
to  the  conclusion  that  if  the  bank  paid  the  money 
to  Munnerlyn  or  upon  his  order,  no  recovery  can  be 
had  in  this  action.  We  think  where  a  trustee  makes 
a  contract  of  deposit  with  a  bank  and  draws  out  the 
money  on  his  own  checks,  the  law  will  not  allow  him  to 
recover  upon  the  contract.  In  such  case  there  is  no 
breach  of  the  contract,  for  the  bank  complies  with  its 
contract  when  it  pays  out  the  money  upon  his  checks  or 
order;  and  this  is  true- although  the  qflicers  of  the  bank 
knew  that  the  money  was  drawn  out  for  his  own  use 
and  received  part  of  it  in  payment  of  an  individual  debt 
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due  by  him.  K  he  paid  a  part  of  the  money  to  the  bank 
upon  his  individual  indebtedness,  with  the  knowledge 
of  the  officers  of  the  bank  that  the  money  paid  was  a 
part  of  the  trust  fund,  the  beneficiaries  might  recover, 
not  upon  the  contract  of  deposit,  but  upon  the  wrong 
and  injury  to  the  trust  estate  by  the  misappropriation 
of  the  trust  fund.  They  could  follow  that  fund  upon 
their  equitable  title.  The  fact  that  they  are  joined  with 
the  trustee  as  plaintiffs  in  this  action,  is  of  no  conse- 
quence. He  is  the  real  plaintiff,  seeking  to  recover  upon 
a  contract  which,  if  the  money  was  paid  to  him  or  his 
order,  as  claimed  by  the  defendant,  was  fully  discharged 
so  far  as  he  is  concerned.  The  cestuis  que  trust  would 
have  a  cause  of  action  upon  their  equitable  title  for  any 
misapplication  of  the  trust  fund  in  which  the  bank  par- 
ticipated, but  there  would  be  no  cause  of  action  on  the 
legal  title  upon  the  contract  of  deposit.  Whenever  a 
trustee  misapplies  the  trust  fund  and  it  can  be  traced 
into  the  hands  of  third  parties,  with  notice  on  their  part 
of  the  misapplication,  the  beneficiaries  of  the  trust  can 
sue  for  the  fund  and  recover  it.  On  this  subject  see  / 
Foxton  V.  Banking  Company,  and  cases  cited,  14  L,  T.  /  y 
Rep.  (New  Series),  406.  | 

The  trustee  in  this  case  insists  that  the  checks  were 
not  drawn  upon  this  fund,  but  that  he  had  made  arrange- 
ments with  the  bank  for  a  loan  to  himself  individually 
of  $10,000  and  had  deposited  a  large  amount  of  collat- 
erals as  security  therefor,  and  although  the  loan  was 
never  fully  consummated,  it  was  understood  that  these 
checks  should  be  paid  upon  his  individual  credit.  The 
court  refused  to  instruct  the  jury  upon  this  theory  of 
the  case.  We  think  the  court  ought  to  have  submitted 
this  theory  to  the  jury,  and  let  them  pass  upon  the  ques- 
tion whether  the  checks  were  really  drawn  against  the 
trust  fund  or  upon  the  individual  credit  of  the  trustee. 
In  so  far,  if  at  all,  as  the  bank  may  have  appropriated 
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the  trust  fund  without  direction  of  the  trustee  and  with- 
out any  check  or  draft  upon  it  by  him  individually  or 
otherwise,  there  can  be  a  recovery  in  this  action.  In  so 
far  as  any  of  the  fund  or  its  proceeds  went  to  the  benefit 
of  the  trust  estate,  whether  drawn  out  irregularly  or  not, 
the  bank  is  not  chargeable  in  this  action  or  any  other. 
2,  3.  Other  questions  in  the  case  are  covered  by  the 
head-notes.  Judgment  reversed. 


United  Underwriters  Ins.  Co.  et  al.  v.  Powell  &  Co,      tm'm 

1.  The  action  being  against  several  defendants,  and  some  of  them 
haying  demurred  severally  to  the  petition  as  presenting  no  cause 
of  action  against  them,  and  the  court  having  overruled  their 
demurrers,  they  were  entitled  by  virtue  of  the  act  approved  Oc- 
tober 16th,  1891,  amending  section  4250  of  the  code,  to  bring  that 
decision  by  a  direct  writ  of  error  to  this  court  for  review,  although 
the  suit  was  still  pending  below  as  to  a  defendant  who  did  not 
demur. 

2.  A  floating  policy  of  insurance  which  declares  that  it  does  not 
cover  cotton  on  which  there  is  any  more  specific  insurance,  does 
not  embrace  or  apply  to  any  cotton  which  is  specifically  insured 
in  another  company,  and  therefore  is  not  subject  to  share  with  the 
other  company  the  burden  of  loss  sustained  by  the  latter  or  by 
the  insured  in  respect  to  the  cotton  covered  by  the  more  specific 
insurance;  and  for  this  reason,  the  company  issuing  the  floating 
policy  cannot  be  called  upon  to  contribute  to  a  loss  resulting  from 
destruction  of  the  cotton  covered  by  the  more  specific  insurance, 
although  the  policy  touching  the  latter  contain  a  clause  declaring 
that  "  in  case  of  any  other  insurance  upon  the  property  hereby 
insured,  whether  made  prior  to  or  subsequent  to  the  date  of  this 
policy,  the  assured  shall  be  entitled  to  recover  of  this  company 
no  greater  proportion  of  the  loss  sustained  than  the  sum  hereby 
insured  bears  to  the  whole  amount  insured  thereon,  whether  by 
specific  or  floating  policies.'' 

August  81,  1884. 

Action   on   fire   insurance   policies.      Before   Judge 
Harris.    Coweta  superior  court.    September  term,  1893. 

Jackson,  Leftwich  &  Black,  for  plaintiffs  in  error. 
DoRSBY,  Brewster  &  Howbll,  contra. 
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SiATMOHS,  Justice. 

1.  Powell  &  Company  filed  their  petition  against  the 
Macon  Fire  Insurance  Company,  the  Liverpool  and  Lon- 
don and  Globe  Insurance  Company,  the  United  Under- 
writers Insurance  Company,  and  the  Hartford  Fire 
Insurance  Company.  The  three  companies  last  named 
filed  demurrers  on  similar  grounds,  which  demurrers 
were  overruled,  and  to  this  ruling  they  excepted.  The 
Macon  Fire  Insurance  Company  did  not  demur,  and  the 
action  is  still  pending  in  the  court  below  against  it.  The 
other  companies  sued  out  their  bill  of  exceptions  to  this 
court ;  and  when  the  case  was  called  here,  the  defendant 
in  error  moved  to  dismiss  it  on  the  ground  that  the  judg- 
ment was  not  final  in  the  court  below,  but  the  case  was 
still  pending  therein.  The  act  approved  October  16^ 
1891,  amending  section  4250  of  the  code  (Acts  1890-91, 
vol.  1,  p.  82),  adds  to  that  section  the  words  "  or  final 
as  to  some  material  party  thereto,"  so  that  the  section 
as  amended  reads:  "No  cause  shall  be  carried  to  the 
Supreme  Court  upon  any  bill  of  exceptions,  so  long  as- 
the  same  is  pending  in  the  court  below,  unless  the  de- 
cision or  judgment  complained  of,  if  it  had  been  ren- 
dered as  claimed  by  the  plaintiif  in  error,  would  have 
been  a  final  disposition  of  the  case,  or  final  as  to  some 
material  party  thereto,"  etc.  If  the  demurrers  filed  by 
the  three  insurance  companies  which  are  now  plaintitts- 
in  error  here  had  been  sustained,  the  judgment  of  the 
court  below  would  have  been  nnal  as  to  them ;  and  un- 
der the  amendment  above  recited,  we  think  they  had  a 
right  to  except  to  the  ruling  of  the  court  below  and 
bring  the  case  here,  although  the  suit  was  still  pending 
against  one  of  the  defendants  who  did  not  demur,  and^ 
by  reason  of  the  decision  complained  of,  against  the 
excepting  defendants  also.  These  plaintiffs  in  error  were 
material  parties  to  the  action  as  brought  in  the  court  be- 
low, and  if  there  was  no  cause  of  action  set  out  against 
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them  in  the  equitable  petition,  it  was  useless  to  keep 
them  in  court  until  the  action  against  the  fourth  com- 
pany had  been  finally  disposed  of.  This  may  have  been 
the  reason  for  the  passage  of  this  act  of  the  legislature;, 
but  whatever  the  reason  may  have  been,  it  is  sufficient 
for  us  to  say  that  the  law  is  thus  written. 

2.  It  appears  from  the  petition  that  Powell  &  Com- 
pany procured  insurance  upon  certain  cotton  in  a  par- 
ticular warehouse  in  Newnan,  Georgia,  with  five  difter- 
ent  insurance  companies,  to  the  amount  of  $2,000  in 
each  company.  They  afterwards  took  out  other  insur- 
ance to  the  amount  of  $10,000,  in  what  are  called 
"  floating  policies,"  with  four  insurance  companies.  A 
fire  occurred,  and  cotton  to  the  amount  of  $13,000  in 
value  was  burned.  Four  of  the  five  companies,  which 
had  issued  what  are  called  "specific"  policies  on  the 
cotton  in  the  particular  warehouse,  paid  up  their  losses^ 
to  the  amount  of  $2,000  each ;  and  the  companies  which 
had  issued  the  "  floating  "  policies  paid  the  loss  in  ex- 
cess of  $10,000,  to  wit  $3,000,  pro  rata  among  themselves* 
When  the  fifth  of  the  companies  which  had  issued 
specific  policies,  to  wit  the  Macon  Fire  Insurance  Com* 
pany,  was  called  upon  to  pay  its  $2,000  of  specific  in- 
surance, it  declined  to  do  so,  on  the  ground  that  its 
policy  contained  a  clause  declaring :  "  In  case  of  any 
other  insurance  upon  the  property  hereby  insured,, 
whether  made  prior  or  subsequent  to  the  date  of  this 
policy,  the  assured  shall  be  entitled  to  recover  of  this 
company  no  greater  proportion  of  the  loss  sustained 
than  the  sum  hereby  insured  bears  to  the  whole  amount 
insured  thereon,  whether  by  specific  or  floating  policies.'' 
The  Macon  Fire  Insurance  Company  claimed  that  under 
this  clause  of  its  policy,  it  was  not  liable  for  the  whole 
amount  thereof,  but  was  only  liable  to  pay  its  propor- 
tion of  the  total  amount  of  insurance,  counting  the  float- 
ing and  specific  policies,  and  refused  to  pay  any  more. 
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The  petition,  after  alleging  that  the  Macon  Fire  In- 
surance Company  was  indebted  to  the  petitioners  the 
full  amount  of  its  policy,  and  praying  judgment  for  that 
amount,  $2,000,  with  interest,  contained  an  alternative 
prayer  that  if  the  court  should  hold  that  the  Macon 
company  was  not  liable  for  the  full  amount  of  its  policy, 
the  other  companies  which  had  been  made  defendants 
and  with  whom  the  petitioners  had  settled  upon  their 
floating  policies  as  before  mentioned,  be  required  to  pay, 
in  addition  to  what  they  had  already  paid,  their  part  of 
such  sum  as  by  a  proper  construction  of  the  policy  of 
the  Macon  company  the  court  might  find  to  be  due  by 
said  companies. 

The  policy  of  the  Macon  Fire  Insurance  Company 
recited  that  it  was  "  on  cotton  in  bales  .  .  •  contained 
in  Smith's  warehouse,  situate  in  Newnan,  Qa."  The 
floating  policies  recited  that  they  were  "  on  cotton  in 
bales  ...  in  all  or  any  of  the  stores,  presses,  ware- 
houses, sheds,  yards,  railroad  yards  and  wharves,  .  .  . 
or  while  in  transit  in  or  while  on  any  of  the  streets 

in  ."     No  particular  warehouse  and  no  cotton 

stored  in  any  particular  warehouse  was  mentioned, 
Each  of  the  floating  policies  contained  also  the  follow- 
ing condition  :  "  This  policy  shall  not  apply  to  or  cover 
any  cotton  which  may  at  the  time  of  loss  be  covered  in 
whole  or  in  part  by any  more  specific  insur- 
ance." The  policies  containing  this  condition  do  not, 
in  our  opinion,  embrace  or  apply  to  any  cotton  specifi- 
cally insured  in  another  company,  and  therefore  are  not 
subject  to  share  with  the  other  company  the  burden  of 
loss  sustained  by  the  latter  or  by  the  insured  in  respect 
to  the  cotton  covered  by  the  more  specific  insurance ; 
and  for  this  reason  the  companies  issuing  the  floating 
policies  cannot  be  called  upon  to  contribute  to  a  loss  re- 
sulting from  destruction  of  the  cotton  covered  by  the 
more  specific  insurance,  notwithstanding  the  clause  in 
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the  Macon  company's  policy,  already  quoted,  under 
which  that  company  claimed  exemption  from  liability 
for  anything  more  than  the  proportion  its  insurance 
bore  to  the  whole  insurance,  counting  floating  as  well 
as  specific  policies.  According  to  their  express  lan- 
guage, the  floating  policies  do  not  apply  to  or  cover  the 
same  cotton  w^hich  was  insured  by  the  Macon  Fire  In- 
surance Company,  for  the  latter  company  insured  cotton 
in  a  designated  warehouse,  and  this  is  specific  insurance ; 
certainly  it  is  more  specific  than  that  of  the  floating 
policies.  Such  being  the  fact,  the  companies  issuing 
these  policies  have  protected  themselves  by  their  con- 
tract with  the  insured  against  liability,  whether  by  con- 
tribution or  otherwise,  for  the  loss  of  any  cotton  which 
the  policy  of  the  Macon  Fire  Insurance  Company  covers. 
Where  the  property  insured  is  not  the  same,  there  is  no 
common  insurance,  and  consequently  no  contribution. 

Judgment  reversed. 


119    257 


Rusher  r.  The  State.  \m  t^\ 

103    668 

1.  The  well  established  rule  that  independent  facts  discovered  in  |  gi  •^\ 
consequence  of  a  constrained  confession  made  by  a  prisoner  are 
admissible  in  evidence  against  him,  is  of  force  in  this  State  unless 
it  appears  that  criminal  violence  was  used  in  procuring  the  confes- 
sion or  making  the  discovery.  And  where  such  independent  facts 
are  admissible,  so  mnch  of  the  prisoner's  acts  and  declarations  as 
are  necessary  to  account  for  the  discovery  and  explain  the  man- 
ner of  it  are  admissible  also,  but  solely  for  this  purpose.  They 
count  for  nothing  as  confessions,  and  as  such  are  to  be  wholly  dis< 
regarded. 

2.  Where  counsel  for  the  accused  objected  to  evidence  of  an  incrim- 
inating admission  on  the  ground  that  the  same  was  made  under 
coercion,  and  at  the  same  time  stated  they  wished  to  interrogate 
the  State's  witness  to  show  that  the  accused  had  been  whipped 
by  the  witness  and  others,  and  the  State's  counsel  replied  that  the 
"confession"  was  not  sought  but  merely  the  information  dis- 
closed by  it,  after  which  there  was  no  further  effort  to  examine 
the  witness  as  to  the  alleged  whipping  and  no  further  objection  to 
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the  admissibility  of  the  evidence,  tfailare  to  reject  the  same  was 
not  error,  there  bein^  no  proof  by  any  witness  that  the  prisoner 
was  whipped  or  that  any  criminal  violence  upon  him  was  com- 
mitted. 
3.  The  evidence  as  to  the  identity  of  the  money  stolen,  and  in  other 
respects,  was  sufficient  to  warrant  the  verdict  of  guilty,  and  there 
was  no  error  in  denying  a  new  trial. 
June  18, 1894.    Arsrued  at  the  last  term. 

Indictment  for  burglary.  Before  Judge  Mc  Whorter. 
Elbert  superior  court.     March  term,  1893. 

F.  H.  CoLLEY  and  M.  P.  Rebse,  for  plaintiff'  in  error. 
W.  M.  Howard,  solicitor-general,  contra. 

Bleckley,  Chief  Justice. 

The  indictment  was  for  burglary,  and  Rusher,  one  of 
the  accused,  was  found  guilty  of  larceny  from  the  house. 
Money  was  stolen  from  the  store  of  J.  H.  Jones  &  Co., 
in  Elberton.  It  was  stolen  at  night,  and  during  the 
night  most  of  it  was  found  concealed  in  the  grass  and 
somewhat  buried  in  the  ground,  a  few  hundred  yards 
from  the  store.  The  circumstances  attending  the  find- 
ing were  detailed  by  the  witness  J.  T.  Heard,  a  part  of 
whose  testimony,  according  to  the  brief  in  the  record, 
was  as  follows:  "Mr.  Chedel,  Mr.  Boyd,  my  brother, 
Jim  Rusher,  Cas  Butler  and  myself  were  present  when 
this  money  was  found.  The  defendant  Jim  Rusher  was 
present.  He  kept  telling  us  we  would  find  the  money 
if  we  would  keep  looking.  He  said  it  was  right  there 
near  by,  and  if  we  would  keep  looking  we  would  find 
it;  and  we  found  it  where  he  said  it  was.  He  said  he 
would  go  with  us  where  the  money  was  found.  We  had 
him  under  arrest.  He  could  not  have  gotten  away.  We 
carried  him  down  there  with  us.  .  .  The  defendant 
said  he  would  take  us  down  there;  he  carried  us;  we 
did  not  know  where  to  go;  he  was  the  man  to  show  u& 
where  to  go."  Question :  "  Yon  gentlemen  had  used 
some  coercion  on  him,  hadn't  you  ?  "  Answer :  "I  sup- 
pose you  might  call  it  that."     The  act  of  the  accused 
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in  condacting  the  witnesB  and  his  associates  to  the  place 
where  the  money  was  found,  and  his  declarations  while 
the  search  was  in  progress  to  "keep  looking  for  the 
money  up  by  the  fence;  it  is  there  somewhere,"  were 
objected  to  as  incompetent  evidence,  on  the  ground  that 
the  act  was  done  and  the  declarations  were  made  under 
coercion.  The  declarations  do  not  appear  in  the  brief 
of  evidence  precisely  as  they  are  recited  in  the  motion 
for  a  new  trial,  but  this  variance  may  be  disregarded  or 
treated  as  immaterial.  They  were  not  offered  and  re- 
ceived as  admissions  or  confessions  of  guilt,  but  as  in- 
formation which  guided  the  search  and  conduced  to  the 
discovery  of  the  money.  Nothing  said  by  the  accused 
either  affirmed  or  denied  guilt,  or  was  an  admission  that 
he  was  the  person  by  whom  the  money  was  concealed. 
All  he  said  was  confirmed  by  the  physical  fact  of  the 
presence  of  the  money  at  the  place  designated,  and  by 
finding  it  there  through  the  search  conducted  as  he  di- 
rected. 

1.  The  independent  fact  that  the  money  was  found 
was  certainly  admissible  in  evidence,  and  there  can  be 
no  doubt  that  it  has  been  a  rule  of  law  long  and  well 
established  that  not  only  such  a  fact,  but  acts  and  dec- 
larations of  the  accused,  in  so  far  as  they  explain  and 
are  necessary  to  account  for  it,  whether  the  acts  or  dec- 
larations be  voluntary  or  involutary,  may  be  received 
for  this  purpose.  1  Phil.  Ev.  116;  2  Stark.  Ev.  87-38; 
Roscoe's  Or.  Ev.  51;  1  Gr.  Ev.  §231;  Whar.  Cr.  Ev. 
§678 ;  3  Am.  &  Eng.  Ency.  Law,  481;  Jones  v.  The  State, 
75  Ga.  826;  Daniels  v.  The  State,  78  Ga.  98.  Such 
evidence  when  admitted  for  this  sole  purpose  is  not 
treated  as  proving  a  confession,  but  as  being  a  part  of 
the  res  gestoe  of  the  independent  evidentiary  fact.  If 
what  the  accused  did  and  said  was  the  result  of  coer- 
<5ion,  however  mild,  it  would  have  been  inadmissible 
had  not  the  search  which  was  made  for  the  money  re- 
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suited  in  its  discovery.  The  discovery  being  a  material 
and  relevant  fact,  what  would  contribute  to  account  for 
and  explain  it  would  be  relevant  also,  not  for  its  own 
sake,  but  for  its  explanatory  function  and  value.  It 
may  be  that  the  whole  of  the  evidence  would  be  inad- 
missible according  to  the  true  meaning  and  spirit  of  the 
rule,  if  it  appeared  that  criminal  violence,  such  as  whip- 
ping, was  used  in  coercing  the  act  or  extorting  the 
speech  which  led  to  the  discovery.  The  fruits  of  physi- 
cal torture  as  distinguished  from  those  of  mere  fear,  it 
would  seem,  ought  to  be  unavailing.  The  honor  and 
decency  of  the  law  would  seem  to  be  involved  in  reject- 
ing them.  The  law  ought  to  hold  out  no  encourage- 
ment to  violent  and  lawless  men  to  commit  crime  for 
the  sake  of  detecting  a  previous  crime  and  bringing  the 
oflender  to  punishment.  The  law  should  never  suflTer 
itself  to  become  an  enemy  or  antagonist  to  its  own 
reign.  The  multiplication  of  crimes  as  a  remedy  for 
crime  would  be  a  very  absurd  and  disastrous  public 
policy,  and  we  think  courts  should  not  lend  themselves 
to  the  advancement  of  any  such  policy,  unless  they  are 
compelled  to  do  so  by  statute  or  some  authority  equally 
obligatory. 

The  constitutional  provision  that  "no  person  shall  be 
compelled  to  give  testimony  tending  in  any  manner  to 
criminate  himself"  (Code,  §4998)  does  not  displace  or 
repeal  the  rule  of  law  which  we  have  been  considering. 
It  IS  manifest  that  the  letter  of  the  provision  does  not 
have  that  effect,  for  the  subject-matter  of  the  common 
law  rule  is  ifot  the  giving  of  testimony  by  the  accused, 
but  the  admissibility  in  evidence  of  facts,  acts  and  dec- 
larations known  to  and  detailed  by  other  witnesses.  It 
IS  contended,  however,  that  the  spirit  of  the  constitu- 
tional provision  extends  to  anything  which  a  person  un- 
der accusation,  or  afterwards  accused,  is  coerced  to  do 
or  say  out  of  court  before  trial  or  in  court  during  the 
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trial.  There  certainly  is  some  authority  tending  to  sup- 
port this  position.  Taken  in  its  full  breadth,  we  deem 
the  contention  unsound.  So  far  as  we  know,  there  is 
nothing  in  our  own  Reports  which  goes  to  the  extent  of 
excluding  the  evidence  where  a  substantive  pre-existing 
physical  fact  bearing  directly  on  the  fruits  of  the  crime 
has  been  discovered  by  means  of  exciting  hope  or  fear. 
In  Day  v.  The  State^  63  Gu.  667,  the  discovery  made  was 
that  the  prisoner's  shoe  fitted  a  certain  track.  In  the 
present  case,  physical  facts  previously  existing  became 
known;  the  discovery  was  of  existing  facts,  all  of  which 
had  been  voluntarily  created  by  the  accused  or  some  one 
else  as  a  sequel  to  the  corpus  delicti.  Knowledge  by  com- 
petent witnesses,  however  acquired,  so  that  it  be  real  and 
accurate,  is  of  some  evidentiary  value,  irrespective  of 
the  means  of  acquisition,  and  there  would  seem  to  be 
no  injustice  against  any  one  in  using  it  in  evidence,  unless 
it  was  acquired  by  criminal  violence,  or  unless  some  rule 
of  public  policy  would  be  violated  by  so  using  it,  as  in 
the  case  of  confidential  communications  to  counsel,  etc. 
It  is  obvious  that  to  compel  a  person  while  on  trial  to 
perform  some  act  or  make  some  prejudicial  discovery  in 
the  presence  of  the  court  and  jury,  as  was  done  in  Black- 
well  V.  The  StatCy  67  Ga,  76,  is  much  more  in  the  nature 
of  compelling  him  to  give  testimony  against  himself, 
than  is  coercing  him  to  do  or  say  something  out  of 
court  which  leads  to  the  knowledge  on  the  part  of  wit- 
nesses of  some  independent  fact  directly  connected 
with  the  criminal  transaction  as  a  whole,  and  which  has 
an  evidentiary  significance  of  its  own,  without  reference 
to  the  means  or  method  of  discovery.  It  has  been  held 
xhat  a  person  while  in  custody  may  be  subjected  to  a 
personal  search  and  examination  against  his  will,  in 
order  to  discover  upon  him  evidences  of  his  criminality. 

Woolfolk  V.  The  StatCy  81  Ga.  551.     And  see  Franklin  v. 

The  StatCy  69  Ga.  36 ;  Drake  v.  The  StatCy  75  Ga.  413- 
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If  this  may  be  done,  it  would  seem  no  less  allowable  for 
those  having  him  in  custody  to  order  him  to  point  out 
the  place  where  he  has  concealed  stolen  money  or  prop- 
erty and  induce  him  to  do  so  either  by  operating  on  his 
hopes  or  his  fears,  provided  they  use  no  unlawful  vio- 
lence. It  must  be  remembered  that  confessions  as  such 
are  equally  inadmissible  when  they  are  the  fruits  of 
hope  as  when  they  are  the  product  of  fear ;  and  cer- 
tainly it  could  not  be  successfully  contended  in  this  case 
that  if  the  discovery  of  the  stolen  money  had  been  made 
by  exciting  hope  of  impunity,  this  would  have  been  any 
impediment  to  proving  the  discovery  and  how  it  was 
brought  t^bout,  including  the  acts  and  sayings  of  the 
accused. 

What  coercion  was  used  we  are  not  informed.  As 
nothing  to  the  contrary  appears,  the  presumption  ought 
to  be  that  there  was  no  use  of  personal  violence  or  any- 
thing that  would  amount  to  criminal  conduct.  Our 
conclusion  coincides  with  that  of  the  trial  court.  We 
think  the  evidence  was  admissible.  In  Byrd  v.  The 
Statey  68  Ga.  661,  no  property  was  found  concealed,  and 
apart  from  the  confession,  there  was  no  certainty  either 
that  any  had  been  stolen,  or,  if  any  stolen,  that  the 
article  produced  by  the  accused  was  part  of  it. 

2.  The  motion  for  a  new  trial  recites  that  the  objec- 
tion to  the  evidence  of  the  declarations  made  by  the 
accused,  as  above  set  out,  was  accompanied  with  the 
announcement  by  counsel  for  the  accused  that  they 
wished  to  interrogate  the  State's  witness  to  show  that 
the  accused  had  been  whipped,  but  there  is  no  trace  ot 
this  form  of  coercion  in  any  of  the  evidence  or  of  any 
particular  form  whatever.  The  right  to  interrogate  the 
State's  witness  on  this  subject,  though  not  denied,  was 
not  exercised.  We  may  infer  that  when  the  State's 
counsel  declared  there  was  no  purpose  to  introduce  con- 
fessions as  such,  the  opposite  counsel,  without  perhaps 
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<jonceding  the  admissibility  of  the  evidence,  concluded 
not  to  resist  its  introduction.  At  all  events,  no  further 
objection  seems  to  have  been  made,  and  the  theory  of 
whipping  was  left  wholly  unsupported.  It  has,  there- 
fore, no  relevancy  to  the  merits  of  the  objection. 

3.  The  money  found  was  sufficiently  identified  as 
money  which  disappeared  from  the  store  when  the  theft 
was  committed.  The  sum  was  a  little  less  than  the 
amount  stolen,  and  the  identification  was  more  by  the 
character  of  the  money  with  reference  to  the  material 
of  which  it  was  composed  than  by  the  particular  char- 
acteristics of  any  specific  piece  or  pieces,  but  taking  all 
the  circumstances  into  consideration  the  jury  could  have 
had  no  moral  doubt  of  the  identity  of  the  mcniey;  and 
there  was  no  deficiency  of  the  evidence  in  any  respect. 
The  verdict  was  warranted  and  the  refusal  of  a  new  trial 
was  correct.  Judgment  affirmed. 


Freeman  et  al.  <?.  Prendergast. 

.  Where,  in  tbe  year  1847,  before  the  adoption  of  the  code,  the  8U-  ^^ 

perior  court  of  the  appropriate  county  entertained  the  petition  of  Ii7_8e2 
trustees  praying  that  they  be  discharged  from  their  trueteeship  94  mq 
and  that  another  be  substituted  in  their  place,  and  where  the  ^i  ^ 
court  in  acting  upon  the  petition  undertook  to  guard  and  protect 
the  interest  of  remaindermen,  all  of  whom  were  minors  at  the 
time,  and  for  that  purpose  exacted  bond  and  security  of  the  newly 
appointed  trustee,  and  where  the  creator  of  the  trust,  who  was 
the  father  of  the  remaindermen,  expressly  assented  in  writing  to 
the  discharge  and  to  tbe  appointment  of  the  particular  person 
who  was  selected  to  fill  the  vacancy,  the  infant  remaindermen 
were  not  indispensable  parties  to  the  proceeding,  but  it  was  dis- 
cretionary with  the  court  to  require  them  to  be  made  parties  or 
not,  and  to  proceed  with  or  without  bavin jr  them  notified  and 
with  or  without  an  express  order  appointing  a  guardian  ad  litem  to 
represent  them.  And  the  court,  in  the  exercise  of  its  discretion, 
having  granted  the  prayer  of  the  petition  and  appointed  a  new 
trustee,  and  he  having  given  the  bond  and  security  required,  the 
Judgment  or  decree,  even  if  irregular,  was  not  void,  and  when  at- 
tacked collaterally  more  than  forty  years  afterwards,  will  not  be 
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disregarded  or  treated  as  a  nullity  but  will  be  upheld  as  good  and 
valid  so  far  as  necessary  to  protect  third  persons  in  rights  of  prop- 
erty fairly  acquired  under  it  or  in  consequence  of  authority  which 
it  was  intended  to  confer  upon  the  court's  appointee.  Under  all 
the  circumstances,  the  father  of  the  minors  should  be  treated  as 
their  guardian  ad  litem  recognized  by  the  court,  though  not  form- 
ally appointed  as  such.  As  to  the  substance  of  the  matter,  he 
was  their  guardian  ad  litem. 

2.  The  power  of  sale  conferred  by  the  trust  deed  upon  the  original 
trustees  passed  to  and  could  be  legally  exercised  by  the  new  trustee 
appointed  by  the  court,  the  order  of  appointment  expressly  pro- 
viding that  he  was  to  be  clothed  with  all  the  powers  which  they 
possessed.  The  power  of  sale,  being  not  merely  unilateral  but 
matter  of  expresscovenantinthedeed  between  the  parties  thereto, 
was  not  one  involving  personal  trust  or  confidence,  but  was  a 
power  pertaining  to  the  trusteeship  or  the  office  and  character  of 
trustee,  and  was  moreover  a  power  coupled  with  an  interest,  the 
trustees^  such  being  clothed  with  the  legal  title  and  estate  in  the 
trust  property,  which  estate  was  the  entire  fee,  inasmuch  as  the 
beneficiaries  consisted  of  a  married  woman  as  tenant  for  life  and 
of  minor  children  in  remainder,  and  the  holding  in  trust  being 
expressly  declared  by  the  deed  to  be  for  the  remaindermen  as  well 
as  for  the  life  tenant,  and  some  of  the  objects  of  the  trust  clearly 
indicating  that  they  were  to  be  executed  irrespective  of  whether 
she  were  alive  or  dead. 

3.  No  extinction  of  the  power  of  sale  resulted  from  the  payment, 
prior  to  the  exercise  of  the  power,  of  all  the  debts  of  the  creator 
of  the  trust,  the  power  being  broad  enough  to  comprehend  all  the 
trust  property  and  to  embrace  a  sale  for  reinvestment  as  well  as  a 
sale  to  pay  debts. 

4.  On  the  facts  in  evidence  there  was  no  error  in  directing  a  verdict 
for  the  defendant. 

June  18,  1894.    Argued  at  the  last  term. 

Complaint  for  land.  Before  Judge  Palligant.  Chat- 
ham superior  court.     June  terra,  1893. 

Anderson  &  Anderson,  Preston,  Giles  &  Polhill^ 
R.  R.  Richards  and  Norwood  &  Cronk,  for  plaintiffs. 

Garrard,  Meldrim  &  Newman  and  Denmark  &  Adams,, 
for  defendant. 

Lumpkin,  Justice. 

Under  a  decree  of  the  superior  court  of  Chatham 
county,  George  D.  Millen  became  entitled  to  certain 
real  and  personal  property  as  his  distributive  share  in- 
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the  estate  of  John  Millen.  The  realty  included  land  in 
that  county,  and  in  the  county  of  Jasper.  On  the  14th 
day  of  June,  1845,  George  D.  Millen  executed  and  de- 
livered to  Cornelia  M.  Millen  and  Jacob  Waldburg,  as 
trustees,  a  deed  which,  after  reciting  the  conveyance  to 
Jacob  Waldburg,  upon  certain  trusts,  of  a  tract  of  land 
in  the  county  last  mentioned,  proceeded  as  follows : 

"  And  whereas  the  said  George  D.  is  now  desirous  of 
conveying  the  rest  and  residue  of  his  distributive  share 
of  the  real  and  personal  estate  of  the  said  John  Millen 
to  said  parties  of  the  second  part  (Cornelia  M.  Millen 
and  Jacob  Waldburg),  upon  the  uses  and  trusts  herein- 
after mentioned :  Now,  this  indenture  witnesseth  that 
the  said  George  D.,  for  and  in  consideration  of  the  nat- 
ural love  and  aftection  which  he  hath  and  beareth  unto 
his  wife  and  children,  and  in  further  consideration  of 
the  sum  of  one  dollar  to  him  in  hand  paid  by  the  said 
Cornelia  M.  and  Jacob,  and  for  other  good  and  valuable 
consideration  him  hereunto  moving,  hath  bargained, 
sold  and  delivered  unto  the  said  Cornelia  M.  and  Jacob, 
and  to  the  survivor  of  them,  and  to  the  executors  or  ad- 
ministrators of  such  survivor,  all  the  estate,  property 
real  and  personal,  claims,  demands,  choses  in  action  and 
ready  money,  which  he,  the  said  George  D.,  is  entitled 
to  as  distributee  of  the  estate  of  the  late  John  Millen, 
as  aforesaid,  except  the  land  in  Jasper  county,  above 
mentioned  as  conveyed  to  Jacob  Waldburg  upon  certain 
trusts.  To  have  and  to  hold  the  same  unto  the  said 
Cornelia  M.  and  Jacob,  and  the  survivor  of  them,  and 
the  executors  and  administrators  of  such  survivor,  in 
trust,  nevertheless,  to  pay  out  of  the  proceeds  derived 
from  the  sale  of  the  said  property  herein  conveyed,  or 
any  part  thereof,  in  the  first  place,  any  debts  lawfully 
and  justly  due  or  owing  by  the  said  George  D.  to  any 
person  or  persons,  without  any  preferences,  except  such 
as  are  or  may  be  given  by  the  laws  of  Georgia ;  and 
after  such  debts  have  been  paid  or  compromised,  so  as 
to  leave  no  legal  or  just  claim  which  now  exists  against 
him,  then,  in  further  trust,  to  hold  the  rest  and  residue 
of  said  estate,  real  and  personal,  for  the  sole  use,  benefit 
and  behoof  of  Mary  8.,  the  wife  of  the  said  George  D., 
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for  and  during  the  term  of  her  natural  life,  and  not  sub- 
ject to  the  future  debts,  contracts  or  engagements  of  the 
said  George  D.,  or  of  any  future  husband  with  whom 
she  may  intermarry ;  and  from  and  after  the  death  of 
the  said  Mary  S.,  then,  in  further  trust,  to  and  for  the 
children  of  the  said  George  D.,  to  them,  their  heirs,  ex- 
ecutors, administrators  and  assigns  forever,  as  tenants 
in  common  and  not  as  joint  tenants;  but  if  any  or  either 
of  said  children  shall  die  unmarried,  or  under  legal  age, 
then  the  share  of  him  or  her  shall  go  to  the  survivors, 
and  so  on  to  the  last  survivor,  and  to  and  for  no  other 
use,  intent  or  purpose  whatsoever.  And  for  the  purpose 
of  carrying  this  instrument  more  fully  into  effect,  he, 
the  said  George  D.,  doth  hereby  appoint  the  said  Corne- 
lia M.  and  the  said  Jacob,  and  the  survivor  of  them,  and 
the  executors  and  administrators  of  such  survivor,  his 
attorneys  or  attorney  irrevocable,  to  ask,  demand,  re- 
ceive and  sue  for  any  and  all  of  the  estate  and  premises 
hereby  conveyed,  and  to  defend,  either  in  their  own 
names  or  in  the  name  of  the  said  George  D.,  any  suits 
that  may  be  brought  against  them  or  him,  having  any 
relation  to  the  matters  herein  contained;  and  it  is  also 
hereby  covenanted  and  agreed  by  and  between  the  par- 
ties to  these  presents,  that  the  said  Cornelia  M.  and 
Jacob,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  shall  have  power  to  sell 
and  dispose  of  any  or  all  of  the  premises  herein  men- 
tioned, to  such  purchaser  and  purchasers,  and  upon  such 
terms,  as  may  to  them,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  seem  ad- 
visable, reinvesting,  however,  so  much  of  the  proceeds 
derived  therefrom  as  may  not  be  necessary  to  pay  oft' 
the  debts  of  the  said  George  D.,  upon  the  same  uses  and 
trusts  as  are  hereinbefore  mentioned." 

In  April,  1847,  Cornelia  M.  Millen  and  Jacob  Wald- 
burg  filed  in  the  superior  court  of  Jasper  county  a  peti- 
tion which,  after  reciting,  among  other  things,  the  mak- 
ing of  the  above  mentioned  deed  of  June  14th,  1845, 
alleged  that  after  the  payment  of  the  debts  of  the  said 
George  D.  Millen  there  were  left  in  their  hands,  as 
trustees,  a  certain  described  lot  of  land  in  Chatham 
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county,  containing  ten  acres,  more  or  less,  and  a  balance 
of  one  hundred  and  se^en  dollars  and  fifty-six  cents  in 
ready  money.  The  petition  further  alleged  that  the 
petitioners  resided  in  the  city  of  Savannah,  "  far  re- 
moved from  the  cestuis  que  trusty"  and,  because  of  "the 
great  inconvenience  and  trouble  necessarily  incurred  in 
the  management  and  direction  of  said  estate,"  prayed 
that  they  "  be  discharged  from  said  trusteeship,  and 
some  other  fit  and  proper  person  be  substituted  in  their 
place." 

Accompanying  this  petition  were  the  following  papers: 

"  We  .  .  do  hereby  express  to  his  honor.  Judge 
Meriwether,  our  entire  willingness  to  the  discharge  of 
Jacob  Waldburg  and  C.  M.  Millen,  as  trustees  for  said 
Mary  S.  Millen  and  her  children,  made  by  said  G.  D. 
Millen,  conveying  the  portion  of  the  estate  of  Col.  John 
Millen,  late  of  Savannah,  which  accrued  to  said  6.  D. 
Millen,  and  for  the  appointment  by  the  court  of  Grief 
Linch  as  trustee  to  carry  out  and  execute  said  trust. 
2eS  April,  1847.  (Signed)  G.  D.  Millen, 

Mary  S.  Millen." 

"  At  the  request  of  George  D.  Millen  and  his  wife, 
Mary  S.  Millen,  I  have  consented  to  be  appointed  trus- 
tee for  said  Mary  S.  and  their  children  in  room  of  J. 
Waldburg  and  C.  M.  Millen,  the  present  trustees. 

(Signed)  Grief  Linch." 

"  Witness:  John  W.  Burney." 

An  order  was  passed  and  entered  upon  the  minutes 
of  Jasper  superior  court,  the  material  portion  of  which 
is  as  follows : 

"Upon  the  application  of  Cornelia  M.  Millen  and 
Jacob  Waldburg,  trustees  of  Mary  S.  Millen,  the  wife 
of  George  D.  Millen,  and  the  children  by  said  marriage, 
asking  for  a  discharge  from  said  trusteeship  and  the 
appointment  of  Grief  Linch  as  trustee;  .  .  it  is  ordered 
that  Grief  Linch  be  appointed  trustee,  and  be  clothed 
with  all  the  powers,  and  subject  to  all  the  responsibili- 
ties, of  the  original  trustees,  upon  his  giving  bond,  with 
good  and  suflicient  security,  in  the  sum  of  five  thousand 
dollars     .     .     .     :  and  that  this  order  shall   not  dis- 
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charge  Cornelia  M.  Millen  and  Jacob  Waldburg,  as 
trustees  as  aforesaid,  from  any  liability  whatever  for  any 
of  their  former  acts  and  doings." 

Grief  Linch  gave  the  bond  required  by  this  order, 
and  undertook  to  discharge  the  duties  of  the  trust.  The 
children  of  George  D.  and  Mary  S.  Millen  were  not 
made  parties  to  the  proceeding  for  a  change  of  trustees, 
nor  was  a  guardian  ad  litem  appointed  for  them. 

Afterwards,  on  the  6th  day  of  April,  1849,  Grief  Linch, 
as  trustee,  under  and  by  virtue  of  the  appointment  made 
as  above  stated,  sold  and  conveyed  to  Michael  Prender- 
gast, of  Chatham  county,  under  whom  the  defendant 
in  the  present  case  holds,  certain  land  embraced  in  the 
property  conveyed  by  George  D.  Millen  under  the  deed 
of  June  14th,  1845,  and  which  includes  the  land  now 
in  controversy.  This  deed  from  Grief  Linch  recited  the 
deed  of  1845,  the  resignation  of  the  trustees  therein 
named,  his  appointment  and  qualification  as  trustee  in 
their  stead,  and  purports  to  have  been  executed  by  virtue 
of  the  power  conferred  by  the  original  trust  deed,  with 
which  he,  under  the  order  appointing  him  trustee,  had 
become  clothed. 

The  plaintiff's  in  the  present  action,  being  the  children 
and  a  grandchild  of  George  D.  and  Mary  S.  Millen, 
claim  title  under  the  deed  of  June  14th,  1845,  as  re- 
maindermen after  the  death  of  Mary  S.  Millen,  the  life 
tenant,  who  died  September  5th,  1884.  Among  other 
things  the  plaintiffs  contended :  (1)  that  the  appoint- 
ment of  Grief  Linch  as  trustee  was  entirely  void ;  (2) 
that  even  if  his  appointment  was  valid,  the  powers  con- 
ferred upon  his  predecessors  in  the  trust  did  not  pass  to 
him,  and  that  therefore  the  deed  made  by  him,  April 
6th,  1849,  was  without  authority  and  passed  no  title  to 
Michael  Prendergast;  and  (3)  that  the  power  of  sale 
conferred  in  the  original  trust  deed  upon  Cornelia  M. 
Millen  and   Jacob   Waldburg  had  been  exhausted  by 
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them  before  any  change  of  trustees,  was  made,  because, 
as  the  plaintifts  insisted,  this  power  was  given  to  the 
trustees  only  for  the  purpose  of  raising  money  to  pay 
oft' the  grantor's  debts,  and  their  petition  to  be  relieved 
of  the  trust  itself  recited  that  they  had  paid  oft'  all  the 
indebtedness  of  George  D.  Millen. 

The  record  of  this  case  is  exceedingly  voluminous. 
Many  intricate  legal  questions  were  raised  by  counsel 
for  the  plaintiffs  in  error,  upon  which  able  arguments 
on  both  sides  were  made,  and  elaborate  briefs  were  also 
filed;  but  under  the  view  of  the  case  taken  by  this 
court,  it  is  unnecessary  to  consider  all  the  points  made 
in  the  record.  We  shall  confine  ourselves  to  a  discus- 
sion of  those  questions  only  which  are  decisive  of  the 
case  upon  its  merits,  and  the  foregoing  preliminary  state- 
ment set«  forth  all  the  facts  essential  to  this  purpose. 

1.  The  first  of  these  is,  whether  or  not  the  appoint- 
ment of  Grief  Linch  as  trustee,  in  lieu  of  the  original 
trustees  named  in  the  deed,  was  valid,  the  contention 
being  that  it  was  not,  because  the  minor  remaindermen, 
who  were  beneficiaries  of  the  trust,  were  not  made  par- 
ties to  the  proceeding  for  the  appointment  of  the  new 
trustee.  It  must,  at  the  outset  of  this  discussion,  be 
borne  in  mind  that  the  appointment  in  question  was 
made  in  the  year  1847,  which  was  long  before  the  adop- 
tion of  the  code,  and  that  the  provisions  of  sections 
4228  and  4224, — prescribing  that  in  all  cases  of  appli- 
cations for  the  removal  of  trustees,  all  persons  interested 
must  have  notice,  and  if  minors  having  no  guardian  are 
interested,  that  guardians  ad  litem  for  them  must  be  ap- 
pointed and  notified  before  the  case  proceeds, — were 
not  then  in  force.  The  petition  for  the  removal  of  Cor- 
nelia M.  Millen  and  Jacob  Waldburg  and  the  appoint- 
ment of  Grief  Linch  in  their  stead  was,  of  course,  an 
equitable  proceeding;  and  the  question  as  to  who  are 
necessary  parties  to  proceedings  in  equity  is  often  a  very 
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difficult  aud  uncertain  one.  Probably  the  greatest  un- 
certainty exists  as  to  when  cestuis  que  trust  should  be 
made  parties.  In  Calvert  on  Parties  to  Suits  in  Equity, 
*212,  reference  is  made  to  the  oft-quoted  assertion  of 
Lord  Eldon,  that  in  most  cases  respecting  trust  property, 
the  cestuis  que  trust  should  be  made  parties,  following 
which  is  the  statement  that :  "  This  expression  naturally 
suggests  an  inquiry  in  what  cases  they  are  not  to  be 
made  parties."  Referring  to  cases  in  which  it  was  held 
that  they  were  necessary  parties,  the  author  continues : 
"  In  the  cases  just  quoted,  the  existence  or  enjoyment  of 
the  property  is  affected  by  the  prayer  of  the  suit.  But 
there  are  cases  in  which  the  existence  of  the  property 
is  not  affected,  and  the  only  object  is  to  transfer  it  into 
the  hands  of  the  trustees.  These  two  classes  of  cases 
must  not  be  confounded  together.  In  cases  of  the  for- 
mer class,  the  interest  of  the  cestui  que  trust  is  immediately 
affected  by  the  proceedings;  not  so  in  cases  of  the  latter 
class,  for  they  will  not  lose  their  lien  upon  the  property, 
whether  the  trustee  does  or  does  not  reduce  it  into  pos- 
session," and  the  conclusion  seems  to  be  that  in  cases 
falling  within  the  second  class  the  cestui  que  trust  need  not 
be  a  party.  The  classification  above  stated  is  periiaps 
as  nearly  accurate  as  any  which  could  be  made;  and  we 
will  undertake  to  show  that  the  rule  deduced,  so  far  at 
least  as  relates  to  cases  involving  only  the  appointment 
of  new  trustees,  is  well  supported.  Before  referring  to 
authorities,  it  is,  perhaps,  well  to  observe  that  many  of 
the  cases  cited  by  counsel,  and  many  not  cited  but  which 
have  been  examined,  are  cases  having  a  twofold  pur- 
pose: first,  the  appointment  of  a  new  trustee;  and  sec- 
ond, an  accounting  for  and  settlement  of  the  trust  estate 
by  the  retiring  or  discharged  trustee,  thereby  releasing 
him  from  further  liability  for  the  trust  property.  Thia 
latter  purpose  necessarily  involves  the  trust  property 
itself,  brings  the  interests  of  the  trustee  in  direct  con- 
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flict  with  those  of  the  cestui  que  trusty  and  puts  the  case 
clearly  within  the  first  class  referred  to  by  Calvert,  in 
which  the  cestui  que  trust  is  an  indispensable  party.  Such 
cases  are  manifestly  no  authority  for  holding  that  the 
cestui  que  trust  must  be  made  a  party  where  the  sole 
prayer  is  for  the  appointment  of  a  new  trustee;  or, 
whatever  may  be  the  praj'^er,  where  the  sole  relief  granted 
is  such  an  appointment.  And  although  it  may  be  the 
more  common  practice  to  include  in  the  bill  or  petition 
a  prayer  for  a  settlement  of  the  trust  estate  as  between 
the  retiring  trustee  and  the  one  to  be  appointed,  yet  it 
is  not  indispensably  necessary  that  the  proceedings 
should  have  this  twofold  purpose.  We  see  no  reason 
why  a  trustee  may  not  be  discharged  and  a  new  one  ap- 
pointed  without  the  proceedings  for  that  purpose  ex- 
tending, or  being  intended  to  extend,  any  further  than 
the  mere  substitution  of  trustees  without  involving  any 
settlement  of  the  trust  accounts  or  any  release  of  the 
old  trustee  from  his  liability  to  account  for  the  trust 
property  which  came  into  his  possession.  The  case  in 
hand  is  exactly  one  of  this  kind,  for  it  must  not  be  over- 
looked that  the  order  appointing  Grief  Linch  trustee 
expressly  declares  "that  this  order  shall  not  discharge 
Cornelia  M.  Millen  and  Jacob  Waldburg,  as  trustees  as 
aforesaid,  from  any  liability  whatever,  if  any,  for  their 
former  acts  and  doings."  It  is  not  essential  to  go  into  the 
question  whether  or  not  the  new  trustee  so  far  repre- 
sented the  minor  beneficiaries  as  to  bind  them  by  any 
settlement  he  might  make  with  the  old  trustees  as  to  their 
accounts.  If  so,  there  is  much  strength  in  the  position 
that  the  minors  should  have  been  heard  upon  the  ques- 
tion as  to  who  should  be  appointed.  It  may  be  that 
under  the  above  quoted  terms  of  the  order,  these  bene- 
ficiaries still  had  the  right  personally  to  hold  Cornelia 
M.  Millen  and  Jacob  Waldburg  accountable  for  the  trust 
funds  in  their  hands,  or  for  any  waste  or  mismanage- 
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ment  of  the  trust  property  wliich  may  have  occurred 
before  the  change  in  trustees  was  made.  Be  these  things 
as  they  may,  it  must  not  be  forgotten  that  we  are  deal- 
ing with  specific  realty,  the  title  to  which  could  pass, 
and  we  think  did  pass,  to  the  new  trustee,  upon  the  uses 
and  trusts  expressed  in  the  original  trust  deed,  and  as  to 
this  particular  property  no  "accounting"  was  at  all 
necessary.  It  was  precisely  the  same  property,  neither 
more  nor  less,  and  could  be  nothing  else,  no  matter  who 
was  trustee.  The  beneficiaries,  therefore,  as  to  it,  could 
not  suffer  by  a  mere  change  of  trustees.  Neither  skill 
nor  integrity,  nor  the  want  of  either  in  the  new  trustee, 
•could  make  any  possible  difference  as  to  the  interests 
of  the  beneficiaries  in  this  real  estate.  Their  equitable 
ownership  in  remainder  of  the  identical  property  itself 
was  exactly  the  same  after  the  substitution  of  trustees 
as  it  was  before ;  and  accordingly,  under  the  doctrine 
asserted  by  Calvert,  they  were  not  necessary  parties  to 
the  proceedings  by  which  the  substitution  was  effected. 
After  the  appointment  of  the  new  trustee,  they  were 
protected  by  his  bond,  and  of  course  he  then  became 
accountable  to  the  cestuis  que  trust  for  all  the  trust  prop- 
erty which  came  into  his  hands,  and  for  the  proper 
management  and  disposition  of  the  same.  Under  the 
English  practice,  when  there  was  a  change  of  trustees, 
there  was  a  formal  conveyance  from  the  old  to  the  new 
trustee.  It  was  therefore  ve^y  properly  said  in  Hill  on 
Trustees,  page  196,  that:  "The  appointment  of  the 
new  trustee  by  the  court  would  not  be  complete  without 
a  conveyance  or  transfer  of  the  trust  property  to  him. 
The  decree  therefore  usually  goes  on  to  direct  a  proper 
conveyance  of  the  legal  estate."  Under  our  system, 
however,  there  is  no  formal  conveyance  from  the  old  to 
the  new  trustee,  but  the  title  passes  to  the  latter  by  vir- 
tue of  his  appointment. 

We  see  no  good  reason  why  there  may  not  be  pro- 
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ceedings  for  the  appointment  of  ^a  new  trustee  which 
do  not  involve  a  final  settlement  with  and  release  of  the 
retiring  trustee ;  and  as,  in  such  case,  the  only  ques- 
tion to  be  passed  upon  is  merely  the  substitution  of 
trustees,  we  are  satisfied  that  the  cestuis  que  trust  are  not 
indispensable  parties.  There  certainly  seems  to  be  no 
serious  difficulty  in  reaching  this  conclusion  in  so  far, 
at  least,  as  the  title  to  definite  and  specific  realty  may 
be  affected  by  a  substitution  of  one  trustee  for  another. 
Keeping  in  mind  the  distinction  between  the  two  classes 
of  cases  mentioned  by  Calvert,  some  of  the  difficulties 
arising  from  the  apparently  confiicting  decisions  will  be 
removed. 

In  the  case  of  Ellison  v.  Cookson,  2  Coll.  (Eng.  Chanc.) 
62,  the  object  of  the  bill  was  to  have  new  trustees  ap- 
pointed in  the  place  of  the  heir-at-law  of  the  survivor 
of  two  persons  who  were  trustees  for  preserving  contin- 
gent remainders.  Antecedent  to  the  estate  of  these 
trustees,  and  to  the  life-estate  preceding  it,  was  a  limi- 
tation of  a  term  of  years  to  other  trustees  to  raise  por- 
tions. The  vice-chancellor  held  that  the  trustees  of  the 
term  should  be  made  parties,  but  that  the  portionists 
(beneficiaries)  were  not  indispensable  parties.  This 
case,  however,  is  entitled  to  but  little  weight,  for,  as  the 
estate  of  the  portionists  could  not  be  affected  by  the 
change  in  the  remainder  trustees,  and  as  the  proceed- 
ings could  not  involve  any  conflict  between  the  portion- 
ists and  their  trustees,  the  former  might  appropriately 
be  represented  by  the  latter.  In  Hunter  v,  Gibson,  16 
Sim.  158,  the  report  is  very  brief,  but  it  appears  that  the 
master  was  directed  to  appoint  a  new  trustee  although 
some  of  the  cestuis  que  trust  were  infants  and  another 
was  out  of  the  jurisdiction.  The  suit  appears  to  have 
been  only  for  the  purpose  of  having  a  new  trustee  ap- 
pointed. In  Noble  v.  Meymott,  7  Eng.  L.  &  E.  Rep. 
94,  s.  c.  20  L.  J.  (N.  S.)  Chanc.  612,  which  case,  though 
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decided  in  1851,  was  not  under  the  English  trustee  act 
of  1850,  the  facts  were  somewhat  complicated,  but  the 
ruling  sufficiently  appears  from  the  following  head-note: 
"  E.  M.  N.  and  his  wife,  under  a  power  in  their  mar- 
riage settlement,  directed  the  trustees,  after  the  decease 
of  the  survivor  of  them,  to  receive  a  sum  of  3000£  and 
pay  it  to  their  three  daughters  equally.  F.  M.  N.,  one 
of  the  daughters,  upon  her  marriage  with  S.  D.,  assigned 
all  her  interest  in  the  appointed  fund,  by  way  of  settle- 
ment, to  C.  R.  and  T.  L.  Upon  C.  R.  requiring  to  be 
discharged  from  being  a  trustee,  T.  L.,  who  had  never 
accepted  the  trusts,  executed  a  deed  of  disclaimer,  upon 
which  B.  W.  N.  and  J.  N.  were  appointed  trustees  in 
the  place  of  C.  R.  and  T.  L.,  and  C.  R.  assigned  the  trust 
fund  to  them,  but  the  trustees  of  the  original  settlement 
alleged  that  T.  L.  had  accepted  the  trusts  and  that  B.  W.  N. 
and  J.  N.  were  not  trustees,  and  they  refused  to  pay  the 
share  of  F.  M.  N.  to  them.  Held,  upon  a  bill  filed  by 
B.  W.  N.  and  J.  N.,  that  they  were  duly  appointed 
trustees;  and  upon  an  objection  for  want  of  parties, 
that  the  cestuis  que  trust  and  T.  L.  were  not  necessary 
parties  to  the  suit."  In  Milbank  v.  Crane,  25  How.  Pr. 
193,  it  is  said  that  the  jurisdiction  in  this  class  of  cases 
is  "a  g'uasi  jurisdiction  in  rem,  a  power  over  the  trust,  and 
is  not  acquired  by  the  service  of  process  upon  the  cestuis 
que  trust,  or  other  person  interested  in  the  trust  fund  or 
its  preservation.  It  is  undoubtedly  proper  and  usual, 
in  most  cases,  to  call  those  more  immediately  interested 
before  the  court,  that  they  may  be  heard  in  the  appoint- 
ment of  a  new  trustee.  But  this  is  in  the  discretion  of 
the  court."  That  the  question  as  to  who  are  the  necessary 
parties  in  such  a  case  is  one  resting  in  the  sound  discretion 
of  the  court,  is  also  recognized  in  several  other  cases.  In 
re  Robinson,  37  N.  Y.  261,  is  a  leading  case  on  the  subject. 
In  it  the  question  as  to  parties  was  raised  directly;  and  as 
the  views  expressed  coincide  closely  with  those  which 
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we  have  adopted,  we  cannot  do  better  than  quote  the 
language  of  Bockes,  J.,  delivering  the  opinion :  "  It  is 
next  urged  that  his  (the  trustee's)  appointment  was  im- 
proper without  notice  to  the  infant  cestuis  que  trust.  This 
was  not  an  application  for  the  removal  of  a  trustee  and 
for  the  passing  and  settling  of  his  accounts.  Had  it 
been  such,  all  persons  interested  in  the  trust  property 
and  estate  should  have  been  notified  and  made  parties 
to  the  proceeding,  in  the  absence  of  all  excuse  for  the 
omission.  But  in  a  proceeding  simply  for  the  appoint- 
ment of  a  trustee  to  execute  trust  duties  and  powers, 
for  the  faithful  performance  of  which  security  is  always 
required,  it  is  a  matter  of  discretion  with  the  court  as 
to  whom  notice  shall  be  given.  The  court  in  which  the 
application  is  made  may  determine  and  direct  in  that 
regard,  the  appointment  being  ulw-ays  open  to  review 
on  the  application  of  any  party  interested  and  who  may 
not  have  been  informed  of  the  proceeding.  In  applica- 
tions of  this  character  especially,  the  determination  of 
the  question  as  regards  parties  rests  very  much  upon 
considerations  of  convenience.  Indeed,  Judge  Story, 
in  speaking  of  the  subject  of  parties  in  actions  and 
proceedings  in  equity  generally,  remarks  that  the  rule 
-*  does  not  seem  to  be  founded  on  any  positive  and  uni- 
form principle ;  and  therefore  it  does  not  admit  of  being 
expounded  by  the  application  of  any  universal  theorem 
as  a  test.'  He  adds :  *  It  is  a  rule  founded  partly  in 
-artificial  reasoning,  partly  in  considerations  of  conve- 
nience, partly  in  the  solicitude  of  courts  of  equity  to 
suppress  multifarious  litigation,  and  partly  in  the  dic- 
tates of  natural  justice,  that  the  rights  of  persons  ought 
not  to  be  affected  in  any  suit  without  giving  them  an 
opportunity  to  defend  them.'  In  Harvey  v.  Harvey,  4 
Beav.  216,  it  was  said  that  it  was  a  question  of  conve- 
nience whether  the  court  would  require  all  the  par- 
vties  interested  in  the  subject-matter  to  be  made  parties. 
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And  in  Birdsong  v.  Birdsong,  2  Head's  Term  Rep.  289, 
it  was  held  to  be  a  question  of  discretion,  rather  than 
of  absolute  right.  So  it  was  held  in  Wiser  v.  Blachley, 
1  Johns.  Ch.  438,  by  Chancellor  Kent,  that  the  general 
rule  that  all  persons  whose  interests  may  be  aftected  by 
the  decree  must  be  made  parties,  was  founded  on  conve- 
nience and  subject  to  exceptions  and  modifications  ac- 
cording to  the  discretion  of  the  court. 

In  DePeyster,  agt.,  v.  Beekman  et  al.y  55  How.  Pr.  90, 
it  was  held  that  the  person  creating  the  trust  was  not 
a  necessary  party  to  a  proceeding  to  remove  a  trustee, 
and  that  the  question  as  to  who  should  be  made  parties 
to  such  a  proceeding  was  within  the  discretion  of  the 
court.  In  Estate  of  Brick,  9  Civ.  Proc.  (N.  Y.)  401,  it 
was  held  that  in  a  proceeding  before  the  surrogate  to 
remove  a  trustee  and  appoint  another  in  his  place,  it 
was  not  necessary  that  all  persons  interested  should  be 
made  parties,  but  that  it  was  within  the  discretion  of 
the  court  to  say  who  should  be  made  parties.  Similar 
rulings  were  made  in  Tompkins  v.  Mozeman,  5  Hedf. 
405,  and  in  Lane  v.  Lewis,  4  Dem.  468.  In  Barclay  r. 
Goodloe's  ex'r,  88  Ky.  498  (cited  in  note  on  page  85  of 
27  Am.  &  Eng.  Euc.  of  Law),  it  was  held  that  benefi- 
ciaries are  not  necessary  parties  to  a  petition  by  a  trus- 
tee for  his  discharge  and  the  appointment  of  a  new 
trustee.  Here  the  trust  deed  conferred  upon  the  trustee 
the  power  to  name  his  own  successor ;  but  the  case  is 
nevertheless  applicable,  for  it  is  well  recognized  that 
where  such  a  power  is  not  used,  but  resort  is  had  to  the 
court,  the  rules  of  law  apply  the  same  as  if  no  such 
power  had  been  conferred. 

From  the  foregoing  cases  it  will  be  seen  that  there  are 
very  high  authorities  supporting  the  proposition  that 
the  question  as  to  who  are  necessary  parties  in  a  proceed- 
ing to  appoint  a  new  trustee  in  lieu  of  one  who  has  re- 
signed or  been  removed,  is  one  resting  in  the  sound  dis- 
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cretion  of  the  court.  And  the  rule  to  this  eftect  is  as 
well  supported  by  reason  as  it  is  by  authority.  One  of 
the  reasons  upon  which  it  rests  we  have  already  noticed 
before  citing  the  authorities.  Another  reason  arises  out 
of  the  practice  in  such  cases.  Under  the  English  chan- 
cery practice,  it  was  customary  to  refer  the  appointment 
of  a  new  trustee  to  the  master,  usually  to  approve  of  a 
new  trustee  to  be  appointed.  And  it  seems  that  the 
chancellor  would  not  appoint  a  new  trustee  without  a 
reference  to  the  master,  except  where  all  persons  were 
represented  and  consented  to  the  appointment.  Hill  on 
Trustees,  195, 196,  and  citations;  O'Keefe  v.  Calthorpe, 
1  Atk.  18.  The  question  being  referred  to  the  master, 
it  was  his  especial  duty  to  hear  evidence  and  investigate 
fully  as  to  the  suitableness  and  eligibility  of  the  person 
proposed  as  the  new  trustee ;  and  if  no  one  was  pro- 
posed, then  to  select  a  fit  and  suitable  person  to  be  ap- 
pointed. The  master,  therefore,  protected  the  interests 
of  the  cestuis  que  trusty  and  all  others  interested,  so  far 
as  the  selection  of  a  fit  and  suitable  person  to  be  ap- 
pointed as  trustee  was  concerned;  and  inasmuch  as  the 
sole  question  involved  in  cases  of  this  character  related 
to  the  suitability  of  the  person  to  be  appointed  (as  we 
have  already  shown),  it  follows  that  every  possible  inter- 
est of  the  beneficiary  was  as  fully  protected  and  guarded 
by  the  master  as  it  could  possibly  have  been  by  a  guar- 
dian ad  litem  especially  appointed  for  that  purpose. 
But  under  our  practice,  the  duties  of  a  master  in  chan- 
cery are  more  circumscribed,  many  matters  devolving 
upon  the  chancellor  himself,  which,  under  the  English 
practice,  would  be  referred  to  the  master.  So  far  as  we 
know,  in  Georgia  the  selection  of  a  trustee  has  never 
been  referred  to  a  master.  The  chancellor  hears  evi- 
dence and  selects  a  suitable  person  to  be  appointed  trus- 
tee, just  as  he  would  act  in  selecting  a  person  to  be  ap- 
pointed receiver;  and  this  being  so,  we  see  no  reason 
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ivhy  the  interests  of  the  cestuis  que  trust  would  suft'er 
at  his  hands  more  than  under  the  English  practice  of 
referring  the  question  to  the  master.  Why  might  not 
a  judge  of  the  superior  court,  before  there  was  an  ex- 
press provision  of  law  to  the  contrary,  appoint  a  trustee 
without  having  the  minor  cestuis  que  trust  actually  rep- 
resented by  a  guardian  ad  litem  f  After  carefully  select- 
ing and  appointing  a  discreet  and  suitable  person  as 
trustee,  and  requiring  ample  security  for  the  faithful 
performance  of  the  duties  of  the  trust,  it  may  be  safely 
assumed  that,  as  this  action  was  favorable  towards,  and 
could  not  reasonably  be  expected  to  injure,  the  interests 
of  the  cestui  que  trusty  it  was  not  of  vital  importance  that 
he  should  be  a  party.  It  is  always,  however,  within 
the  discretion  of  the  court  to  determine  whether  or  not 
the  cestui  que  trust  should  be  formally  made  a  party  and 
a  guardian  ad  litem  appointed  for  him.  As  a  guide  to 
the  exercise  of  that  discretion  in  the  present  case,  the 
court  could  assuredly  take  into  consideration  the  facta: 
that  it  had  before  it  both  parents  of  the  cestuis  que  trusty 
and  knew  their  wishes ;  that  one  of  these,  the  father, 
was  the  creator  of  the  trust,  and  the  other,  the  mother, 
was  the  life-tenant  of  the  trust  estate ;  and  that  there 
was  nothing  in  the  proceedings  hostile  to  the  minor 
cestuis  que  trusty  who  were  remaindermen,  or  which  had 
any  tendency  to  bring  their  interests  in  conflict  with  those 
of  the  life-tenant.  Under  such  circumstances  it  might 
well  be  expected  that  the  father  would  be  no  less  vigilant 
in  guarding  the  interests  of  the  minors  than  a  guardian 
ad  litem  formally  appointed  would  be.  Virtually  the 
father  was  their  guardian  oA  litem^  without  the  formal 
appointment.  In  Brandon  v.  Carter  et  al,y  24  S.  W.  Rep. 
1035  (Mo.),  it  was  held  that  the  fact  that  minor  benefi- 
ciaries were  represented  by  attorney,  and  not  by  guar- 
dian ad  litem,  did  not  vitiate  the  appointment  of  a  new 
trustee ;  and  in  Moss,  admW,  et  al.  v.  S.  W.  M.  R.Co.  et  a/.. 
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53  Ga.  514,  a  decree  aftecting  the  rights  of  minors  for 
whom  no  guardian  ad  litem  was  appointed,  but  for  whom 
an  answer  was  filed  by  their  mother  who  was  their  guar- 
dian by  appointment  under  the  laws  of  New  York,  was 
allowed  to  stand.  Although  this  decree  was  pronounced 
irregular  and  unwise,  it  was  held  to  be  not  void  if  had 
in  good  faith,  without  fraud,  and  with  intent  to  protect 
the  minors.  The  fact  that  the  mother  was  guardian  by 
appointment  in  another  State,  did  not  make  her  guar- 
dian here  nor  authorize  her  to  represent  the  children  as 
guardian  in  the  courts  of  this  State.  She  was  really 
no  more  than  a  de  facto  guardian  ad  litem — if  such  an 
expression  may  be  used.  After  citing  authorities,  Judge 
McCay  says  (page  528):  "The  failure  to  appoint  a  guar- 
dian ad  litem  in  a  regular  chancery  suit  would  seem, 
therefore,  rather  an  irregularity  than  a  defect,  like  want 
of  service."  Again,  on  pages  630,  631,  he  says:  "  Their 
mother  [meaning  the  mother  of  the  minor  defendants] 
appeared  by  acknowledgment  of  service,  as  their  guar- 
dian, and  by  eminent  counsel.  The  only  defect,  so  far 
as  the  parties  are  concerned,  was  that  no  formal  order 
was  passed  appointing  a  guardian  ad  litem.  A  guardian 
did  appear,  the  court  recognized  that  guardian,  and 
throughout  the  whole  proceeding  the  rights  of  the  in- 
fants were  taken  care  of."  In  Waikina  et  al.  v.  Lawton 
-et  al.y  69  Ga.  672,  it  was  held  that  where  one,  for  him- 
self and  as  next  of  kin  for  certain  minors,  filed  a  bill  in 
equity,  and  there  was  a  cross-bill  to  which  the  minor 
complainants  were  made  respondents,  they  were,  in  the 
absence  of  fraud,  bound  by  the  decree  rendered,  though 
there  was  no  formal  order  appointing  the  principal  com- 
plainant in  the  main  bill  their  guardian  ad  litem. 

But  if  we  are  correct  in  holding  that  the  court,  in  its 
discretion,  could  lawfully  pass  the  order  to  change  the 
trustees  without  making  the  minor  cestuis  que  trust  par- 
ties, it  is  unnecessary  to  further  pursue  the  inquiry  as 
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to  the  grounds  upon  which  that  discretion  was  exer- 
cised, or  as  to  whether  the  discretion  of  the  court  was 
wisely  exercised  in  this  particular  instance.  Even  if 
the  court  erroneously  exercised  its  discretion,  yet,  as  it 
had  jurisdiction,  its  judgment  or  decree  would  not  be 
void,  and  would  therefore  be  upheld  as  against  a  col- 
lateral attack  like  that  in  the  present  case. 

The  presumptions  which  attach  in  favor  of  judgments 
and  decrees  rendered  by  courts  of  general  jurisdiction 
apply  even  to  formal  orders  passed  by  a  chancellor  at 
chambers.  See  Pease  v.  WagnoUy  93  Ga.  361,  20  S.  E. 
Rep.  637.  In  Milbank  v.  Crane,  supra^  a  case  involving 
the  legality  of  the  appointment  of  a  new  trustee,  but 
being  a  collateral  attack  on  such  appointment,  it  was 
said:  "The  appointment  of  the  new  trustee  is  valid, 
even  if  it  should  be  thought  to  be  irregular,  or  even  im- 
prudent and  indiscreet,  to  make  the  appointment  with- 
out formal  notice  to,  and  summons  of,  those  interested.'* 
And  in  Dyer  v.  Leach,  91  Cal.  193,  s.  c.  25  Am.  St.  Rep. 
172,  a  case  involving  the  same  question,  it  is  said:  "As 
the  attack  made  here  upon  the  order  of  the  court  ap- 
pointing Hibbard  trustee  is  collateral,  it  cannot  be  suc- 
cessful unless  such  order  is  absolutely  void;  but  we  do 
not  think  it  void.  The  current  of  authorities  is  to  the 
point  that  in  such  a  case  it  is  discretionary  with  the 
court  what,  if  any,  notice  shall  be  given."  To  the  same 
effect  is  the  language  of  Smith,  J.,  in  Curtis  v.  Smith, 
60  Barb.  12  :  "It  is  also  urged  by  the  demurring  parties 
that  the  appointment  of  the  plaintiff  as  trustee  was 
void  for  several  reasons,  among  which  are  the  follow- 
ing: that  he  was  appointed  on  petition  merely,  and  not 
by  bill ;  that  the  cestui  que  trust  was  not  a  party  to  the 
proceeding;  and  that  the  other  persons  contingently  in- 
terested in  the  fund  were  not  made  parties.  It  is  a 
sufficient  answer  to  these  several  points  to  say  that  they 
are  mere  irregularities  at  the  most,  and  do  not  touch 
the  validity  of  the  appointment." 
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We  do  not  care  to  enter  into  a  discussion  of  the  num- 
erous cases  cited  and  relied  upon  by  the  counsel  for  the 
plaintiifs  in  error.  Many  of  them,  by  the  application  of 
the  principles  stated,  can  be  distinguished  from  the  case 
at  bar;  and  such  of  them  as  cannot  be,  but  which  are 
in  direct  conflict  with  the  conclusion  we  have  reached, 
we  feel  constrained  to  say  are  not,  in  our  opinion,  sup- 
ported by  the  weight  of  reason  or  authority.  We  are 
very  well  satisfied  that  the  court  below  correctly  upheld 
the  appointment  of  Grief  Linch  as  trustee. 

2.  The  next  question  of  vital  importance  is,  whether 
or  not  the  powers  conferred  upon  the  trustees  named  in 
the  deed  made  June  14th,  1845,  passed  to,  and  could  be 
legally  exercised  by.  Grief  Linch  as  their  successor  in 
the  trust.  In  so  far  as  the  order  of  appointment  could 
accomplish  this  purpose,  it  did  so,  for  it  expressly  de- 
clared that  Grief  Linch,  the  new  trustee,  "  be  clothed 
with  all  the  powers,  and  subject  to  all  the  responsibili- 
ties, of  the  original  trustees,  upon  his  giving  bond,  with 
good  and  sufficient  security,  in  the  sum  of  five  thousand 
dollars."  We  do  not  wish  to  be  understood  as  asserting 
that  the  order  appointing  the  new  trustee  could  confer 
upon  him  a  power  of  a  sale,  if  none  existed  in  the  origi- 
nal instrument  by  which  his  predecessors  were  ap- 
pointed. Nor  do  we  mean  to  say  that  where  the  origi- 
nal instrument  did  confer  upon  the  trustees  thereby  ap- 
pointed a  power  of  sale,  their  successor  could  not  exercise 
it  unless  the  order  appointing  him  expressly  so  declared. 
But,  certainly  if  the  power  was  one  which  could  legally 
pass  from  the  first  trustees  to  their  successor,  it  was  ap- 
propriate to  so  provide  in  the  order  of  appointment.  At 
any  rate,  the  order  appointing  Grief  Linch  having  un- 
dertaken to  clothe  him  with  all  the  powers  possessed  by 
Cornelia  M.  Millen  and  Jacob  Waldburg,  it  is  at  least 
free  from  attack  because  of  a  failure  so  to  do. 

It  seems  to  be  a  well  settled  and  time  honored  prin- 
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ciple  that  where  a  will  or  deed  confers  upon  trustees  or 
executors  a  power  involving  a  purely  personal  trust  or 
confidence,  and  it  is  apparent  that  the  testator  or  grantor 
expected  and  intended  that  the  person  appointed  to  carry 
out  his  direction  should  exercise  a  personal  discretion  in 
so  doing,  the  power  conferred  will  not  pass  to  a  suc- 
cessor appointed  by  the  court.  Thus,  in  Hibbard  v. 
Lambe,  Ambler's  Rep.  809,  it  appeared  that  the  testa- 
trix, Esther  Bluuden,  by  will  gave  several  legacies  pay- 
able out  of  her  estate,  the  residue  to  be  disposed  of  in 
charity  to  such  persons  and  in  such  manner  as  her  ex- 
ecutors, or  the  survivors  of  them,  should  think  fit.  Four 
executors  were  nominated ;  two  of  them  died,  another 
became  very  infirm ;  and  thereupon.  Lord  Hardwicke 
referred  to  the  master  the  appointment  of  additional 
trustees  to  sustain  the  annuities,  but  said  the  new  trus- 
tees could  not  dispose  of  the  residue  in  charity,  it  being 
a  trust  confined  to  the  executors  personally.  Again,  in 
4  Viner's  Abridgement,  *485,  we  find  reported  a  case 
involving  the  construction  of  the  will  of  one  Timothy 
Wilson,  wherein  the  testator  provided  that,  in  a  certain 
contingency,  the  executors  were  to  dispose  of  his  real 
and  personal  estate  "  to  such  of  his  relations  of  his 
mother's  side  who  were  most  deserving,  and  in  such 
manner  as  they  saw  fit,  and  for  such  charitable  uses  and 
purposes  as  they  should  also  think  most  proper  and  con- 
venient." One  of  the  trustees  declined  to  act,  and  was 
compelled  by  decree  to  assign  the  trust  as  the  master 
should  direct.  The  master  of  the  rolls  held  that  the 
power  given  by  the  will  to  the  trustees,  of  distributing 
the  testator's  estate  as  they  saw  fit,  was  at  an  end  and 
could  not  be  assigned  over;  and  accordingly,  directed 
that  one  half  of  the  estate  should  go  to  the  testator's 
relations  on  the  mother's  side,  and  the  other  half  to 
charitable  uses.  The  doctrine  of  these  ancient  and  re- 
spectable authorities  has,  so  far  as  we  are  informed,  been 
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followed  down  to  the  present  day.  We  happen  to  have 
before  us  just  now  a  case  in  point  on  this  question:  that 
of  Drummond's  adm'r  v.  Jones  (N.  J.),  13  Atl.  Rep. 
611;  and  others  to  the  same  effect,  and  in  great  numbers, 
could  easily  be  found.  The  question,  however,  is  an 
entirely  different  one  when  the  power  conferred  is  not 
merely  unilateral,  but  matter  of  express  covenant  in  the 
deed,  and  not  one  involving  personal  trust  or  confidence, 
but  properly  pertaining  to  the  office  of  trustee;  and 
especially  is  this  so  when  it  is  a  power  coupled  with  an 
interest.  We  think  it  becomes  obvious,  from  an  inspec- 
tion of  the  deed  of  George  D.  Millen,  that  it  was  not 
his  intention  to  create  in  Cornelia  M.  Millen  and  Jacob 
Waldburg  a  mere  personal  trust  as  to  the  sale  of  his 
estate.  The  instrument,  as  will  have  been  seen,  ex- 
pressly confers  upon  them,  **  and  the  survivor  of  them, 
and  the  executors  and  administrators  of  such  survivor," 
a  power  to  sell  "  upon  such  terms  as  may  to  them,  or 
the  survivor  of  them,  or  the  executors  or  administrators 
of  such  survivor,  seem  advisable."  It  is  therefore  mani- 
fest that  the  maker  of  this  deed  did  not  contemplate 
that  the  power  should  be  exercised  by  the  named  trus- 
tees and  none  others,  or  that  it  should  cease  to  be  oper- 
ative in  case  of  their  death  or  resignation.  Undoubt- 
edly, under  this  deed,  the  power  of  sale  would  have 
gone  to  the  "executors"  or  "administrators"  referred  to, 
for  the  deed  expressly  so  declares.  If  the  word  "  suc- 
cessors" had  also  been  used,  there  would  be  no  room  to 
doubt  that  a  successor  duly  appointed  by  the  court  would 
have  succeeded  to  the  power  of  sale  belonging  to  the 
original  trustees.  As,  however,  the  deed  did  not  ex- 
pressly extend  the  power  of  sale  to  the  successors  of  the 
trustees  named;  and  as  the  sale  upon  the  validity  of 
which  this  case  turns  was  not  made  by  Cornelia  M.  Mil- 
len and  Jacob  Waldburg,  or  the  survivor  of  them,  or 
by  any  executor  or  administrator  of  such  survivor,  but 
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by  a  trustee  appointed  by  the  court,  the  question  is :  Did 
the  power  of  sale  go  to  that  trustee?  If  so,  he  acquired 
it  under  the  order  of  court  and  by  operation  of  law  upon 
a  proper  construction  of  the  deed,  and  not  by  the  donor's 
express  declaration.  Under  this  deed,  the  trustees  were 
clothed  with  the  legal  title  and  estate  in  the  trust  prop- 
erty, and  the  same  was  an  estate  in  the  entire  fee,  be- 
cause the  beneficiaries  consisted  of  a  married  woman 
as  tenant  for  life,  and  of  minor  children  in  remainder; 
and  the  deed  plainly  and  distinctly  declares  that  the 
holding  in  trust  shall  be  for  the  remaindermen  as  well  as 
for  the  life-tenant.  Besides,  some  of  the  objects  of  the 
trust  clearly  indicate  that  they  were  to  be  executed  ir- 
respective of  whether  the  tenant  for  life  were  alive  or 
dead.  For  instance,  the  power  to  sell  for  the  purpose 
of  paying  the  debts  of  George  D.  Millen  was  evidently 
to  be  exercised  even  if  Mrs.  Mary  S.  Millen,  the  life- 
tenant,  should  die  before  the  debts  were  all  paid.  Such 
being  the  character  of  the  deed,  we  think  the  power  of 
sale  passed  to  the  duly  appointed  successor  of  the  origi- 
nal trustees.  **A  trustee  who  has  been  duly  appointed 
under  a  power,  and  in  whom  the  legal  estate  in  the  trust 
property  has  been  vested  by  a  proper  conveyance  or 
assignment,  stands  precisely  in  the  same  situation,  and 
is  invested  with  the  same  powers  and  privileges  with 
reference  to  the  trust  estate,  as  if  he  had  been  originally 
appointed  a  trustee;  with  the  exception,  indeed,  of  dis- 
cretionary powers  personally  given  to  the  original 
trustees."  Hill  on  Trustees,  188.  To  the  same  effect, 
see  2  Perry  on  Trusts,  §508,  where  the  following  lan- 
guage is  used:  "But  where  the  estate  is  transferred 
to  trustees  duly  appointed  under  a  power,  the  transferees 
take  the  estate  and  office  together,  and  can  exercise  the 
power.  But  where  the  court  appoints  new  trustees,  it 
cannot  communicate  arbitrary  or  discretionary  powers 
to  them,  unless  the  instrument  of  trust  confers   such 
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powers  upon  the  trustees  for  the  time  being,  or  they  are 
annexed  to  the  office.  If  a  power  is  given  to  a  trustee, 
his  heirs  and  assigns,  and  a  new  trustee  is  appointed, 
and  a  vesting  order  made,  the  new  trustee  may  execute 
the  power  under  the  word  <  assigns.' "  In  Johnson  et  al. 
r.  Gushing,  ex'r,  4  Shar.  &  Budd,  Leading  Cases,  page  5, 
we  iind  an  elaborate  discussion  concerning  the  execu- 
tion of  powers  by  a  surviving  donee,  or  by  substitute. 
On  page  53,  the  following  language  occurs :  '*As  to  a 
power  given  to  executors,  the  old  rule  was,  that  where 
a  mere  power  was  given  to  executors  by  name,  then,  if 
one  died,  the  survivor  or  survivors  could  not  execute  the 
power ;  but  if  there  were  a  devise  to  the  executors  to  sell, 
then  the  survivor  or  survivors,  having  a  power  coupled 
with  an  interest,  could  execute  the  power.  Co.  Litt.  133a. 
This  distinction  is  recognized  in  many  modern  authori- 
ties, and  the  conclusion  may  be  drawn,  that  while  a 
power  coupled  with  an  interest  will  survive  the  death 
of  one  of  its  donees,  a  naked  power  will  not,"  citing: 
Franklin  v.  Osgood,  14  Johns.  553 ;  Bartlett  v.  Suther- 
land, 24  Miss.  395 ;  Peter  v.  Beverly,  10  Pet.  532 ;  Les- 
see of  Williams  v.  Veach,  17  Ohio,  171 ;  Parrott  v.  Ed- 
mondsonj  64  Gd.  332;  Coleman  v.  McKinney,  3  J.  J. 
Mar.  246 ;  Ross  v.  Clore,  3  Dana,  189.  It  must  not  be 
understood  that  the  "  interest "  referred  to  in  the  ex- 
pression, "power  coupled  with  an  interest,"  means  a 
personal  beneficial  interest  on  the  part  of  the  donee  of 
the  power.  The  phrase  just  quoted  simply  means  that 
the  donee  is  possessed  of  the  legal  estate,  or  of  a  right 
therein.  See  page  24  of  the  volume  last  above  men- 
tioned, and  the  cases  there  cited.  In  Drummond's  adm'r 
V.  Jones,  supra^  it  was  held  that :  "  Where  the  power  is 
annexed  to  the  office  of  executor,  and  it  is  created  to 
enable  an  executor  to  perform  his  duties  there,  although 
the  words  creating  it  indicate  that  the  donee  may  exer- 
cise discretion,  yet  it  will  be  held  to  belong  to  the  office, 
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and  may  be  exercised  by  any  person  who  may  happen 
to  fill  the  office."  And  see  Farrar  v.  McCue,  89  N.  Y. 
142,  in  which  it  was  held  that  a  power  of  sale  conferred 
by  will  upon  executors  passed  to  new  trustees  appointed 
by  the  court  in  their  stead.  The  case  which,  upon  its 
facts,  is  most  nearly  in  point  upon  the  question  now  un- 
der consideration,  is  that  of  Druid  Park  Company  v. 
Oettinger,  63  Md.  46.  We  commend  to  the  careful  con- 
sideration of  all  interested  the  able  opinion  of  Irving^ 
J.,  and  the  authorities  cited  by  him,  which  we  think 
abundantly  sustain  our  conclusion  in  the  present  case, 
that  the  power  of  sale  conferred  by  the  deed  of  George 
D.  Millen  upon  Cornelia  M.  Millen  and  Jacob  Wald- 
burg  passed  to,  and  could  be  legally  exercised  by,  Grief 
Liuch,  their  successor  in  the  trust  under  the  court's  ap- 
pointment. 

3.  There  is  one  other  question  requiring  brief  notice 
at  our  hands.  It  will  have  been  observed  that  in  the 
petition  presented  to  the  court  by  Cornelia  M.  Millen 
and  Jacob  Waldburg  to  be  relieved  of  the  trust,  it  waa 
recited  that  they  had  paid  all  the  debts  of  George  D. 
Millen;  and  it  was,  accordingly,  insisted  by  counsel  for 
the  plaintiffs  in  error,  that  inasmuch  as  the  trust  deed 
declared  that,  out  of  the  proceeds  derived  from  the  sale 
of  the  grantor's  property,  the  trustees  should  pay  all  of 
his  debts,  and,  after  the  payment  of  the  same,  "to  hold 
the  rest  and  residue  of  said  estate,  real  and  personal," 
upon  the  trusts  already  mentioned,  the  power  of  sale 
had  become  exhausted  before  any  change  of  trustees  was 
made.  We  think  a  complete  answer  to  this  contention 
will  appear  from  an  examination  of  the  deed  of  trust. 
The  power  of  sale  was  undoubtedly  broad  enough  to 
comprehend  all  the  property  conveyed  by  the  deed,  and 
it  is  evident  that  the  grantor  did  not  intend  to  confine 
the  exercise  of  this  power  to  the  one  purpose  of  raising 
a  sufficient  sum  of  money  to  pay  oft*  his  indebtedness* 
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He  evidently  believed  the  property  in  question  was  worth 
more  than  enough  to  settle  all  his  debts,  and  the  facts 
show  that  he  was  right  in  so  believing.  The  language 
of  the  deed  itself  leaves  no  room  to  doubt  that  George 
D.  Millen  intended  that  the  original  trustees  should  have 
the  power  to  sell,  not  only  for  the  purpose  of  paying 
his  debts,  but  also  for  reinvestment.  This  will  become 
apparent  from  a  mere  glance  at  the  words  used  in  the 
deed  at  the  conclusion  of  the  clause  investing  the  trus- 
tees with  the  power  of  sale.  After  expressly  giving  to 
them  the  power  to  sell  and  dispose  of  any  or  all  of  the 
property  conveyed,  the  following  words  are  used :  "  re- 
investing jhoweveTj  so  much  of  the  proceeds  derived  there- 
from as  may  not  be  necessary  to  pay  oif  the  debts  of  the 
said  George  D.  Millen,  upon  the  same  uses  and  trusts  as 
are  hereinbefore  mentioned."  Th6  language  just  quoted, 
in  connection  with  other  portions  of  the  deed,  estab- 
lishes beyond  controversy,  we  think,  the  correctness  of 
the  proposition  stated  m  the  third  head-note. 

4.  The  charge  of  the  court  amounted,  in  substance,, 
to  a  direction  that  the  jury  should  find  in  favor  of  the 
defendant.  The  case  was  absolutely  controlled  by  the 
legal  principles  which  we  have  announced. and  endeav- 
ored to  sustain  in  the  foregoing  divisions  of  this  opinion. 
Our  views  of  the  law  coincide  entirely  with  those  enter- 
tained by  the  eminent  trial  judge ;  and  if  these  views 
are  correct,  the  only  verdict  legally  possible  from  the 
undisputed  facts  was  that  which  the  jury  returned,  and 
consequently,  his  honor  committed  no  error  in  giving  the 
direction  above  mentioned.  Judgment  affirmed. 


94 

Dukes  v.  The  State.  ht^ 

An  indictment  for  forgery  which  does  not  allege  the  making  or  fabri- 
cation of  anything,  but  which  sets  ont  the  fraudulent  uttering  of 
a  forged  bank  check  in  the  terms  of  {4447  of  the  code,  is  founded 
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upon  that  section  and  n^d  not  allege  an  intent  to  defraud  any 
particular  person.  If  any  holding  to  the  contrary  is  deducible 
from  the  case  of  Williamt  v.  The  State,  51  Ga.  535,  a  decision  by 
two  judges  only,  such  holding  is  unsound  and  will  not  be  fol- 
lowed. Judgment  affirmed. 
March  6,  18M.    Argued  at  the  laet  term. 

Indictment  for  forgery.  Before  Judge  Griggs.  Bibb 
superior  court.     November  term,  1893. 

The  indictment  alleged,  that  Columbus  Dukes  did 
"  unlawfully,  falsely  and  fraudulently  pass,  pay  and  ten- 
der in  payment,  utter  and  publish  as  true  and  genuine, 
to  A.  Greenwood,  a  certain  false,  forged  and  counter- 
feited check  on  the  1st  National  Bank  of  Macon,  Geor- 
gia; he  the  said  Columbus  Dukes  at  the  time  well 
knowing  said  check  to  have  been  falsely  and  feloniously 
made,  forged  and  counterfeited,  and  that  the  same  was 
not  made  and  signed  by  said  L.  R.  Wright,  nor  by  any  for 
him  by  his  authority;  said  check  being  in  word  and  fig- 
ure as  follows:  'Macon,  Georgia,  July  3d,  1898.  First  Na- 
tional Bank  of  Macon,  Georgia.  Pay  to  bearer  or  bearer 
seventeen  (f  17.00)  dollars.  (Signed)  L.  R.  Wright.'" 
After  conviction,  defendant  moved  to  arrest  judgment, 
on  the  ground  that  the  offence  charged  is  forgery,  but 
the  offence  attempted  to  be  described  is  that  of  uttering 
a  forged  bank  check ;  and  that  the  indictment  is  insuffi- 
cient as  for  uttering  a  forged  check,  because  no  intent 
to  defraud  any  given  person  is  alleged.  The  motion 
was  overruled,  and  defendant  excepted. 

O.  A.  Park  and  J.  L.  Gerdine,  for  plaintiff  in  error. 
W.  H.  Pelton,  Jr.,  solicitor-general,  contra. 


Collins  v.  The  State. 

The  evidence  not  absolutely  requiring  the  verdict,  the  accused  is  en- 
titled to  a  new  trial  for  error  in  the  charge  of  the  court,  to  the 
efifect  that  the  jury  in  weighing  the  evidence  might  consider  the 
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character  of  the  witnesses  if  known  to  them  personally.    ChaUa" 

noogay  Eome  dc  Columbita  R,  Co.  v.  Owen^  90  Ga,  266. 

March  6,  1891.    Argued  at  the  last  term.  Judgment  reversed. 

Indictment  for  riot.    Before  Judge  Milker.    Catoosa 
superior  court.     February  term,  1893. 

R.  J.  &  J.  McCamy,  for  plaintiff  in  error. 

A.  W.  FiTE,  solicitor-general,  by  A.  S.  Johnson,  contra. 


Nightengale  et  aL  v.  The  State. 

1.  An  indictment  for  stealing  a  cow  sufficiently  designates  the  species 
to  which  the  animal  belongs,  though  in  lieu  of  the  word  cow  it 
uses  this  phraseology :  "  an  animal  of  the  female  sex  and  of  that 
species  of  animals  known  as  cattle.'' 

2.  If  on  a  trial  for  larceny  the  jury  have  no  reasonable  doubt  as  to 
the  identity  of  the  animal  alleged  to  have  been  stolen  or  as  to  any 
other  essential  fact  involved  in  the  commission  of  the  offence,  it 
will  be  no  cause  for  acquittal  that  they  entertain  a  reasonable 
doubt  as  to  the  truth  or  accuracy  of  some  of  the  descriptive  terms 
applied  in  the  indictment  to  the  animal.  Although  a  needlessly 
minute  or  comprehensive  description  must  be  proved  as  alleged, 
the  superpuous  elements  need  not  be  established  with  the  same 
degree  of  certainty  as  is  requisite  touching  the  essentials  of  the 
case. 

3.  Where  one  kills  a  cow  not  intending  to  steal  it,  he  is  not  guilty  of 
cattle  stealing,  although  immediately  afterwards  t he anmti«/uran(2f 
enters  his  mind  and  he  thereupon  steals  and  appropriates  the 
carcass. 

4.  Though  open  to  verbal  criticism,  the  charge  of  the  court  touching 
the  evidence  of  an  accomplice  was  substantially  correct. 

6.  The  charge  of  the  court  on  the  subject  of  confessions  was  errone- 
ous as  applied  to  the  facts  of  the  case.  Judgment  reversed. 
March  5, 1894.    Ar^ed  at  the  last  term. ' 

Indictment  for  simple  larceny.  Before  Judge  Sweat. 
Camden  superior  court.     November  term,  1893. 

The  indictment  alleged  that  the  defendants,  on  Sep- 
tember 6,  1892,  in  Camden  county,  "  one  animal  of  the 
female  sex  and  of  that  species  of  animals  known  as 
eattle,  red  in  color,  marked  crop  in  each  ear  and  branded 
with  the  letter  *  P,'  of  the  personal  goods  of  D.  R.  Proc- 
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tor,  and  of  the  value  of  $12.00,  unlawfully,  wrongfully 
and  fraudulently,  did  take  and  carry  away  with  in- 
tent to  steal  the  same."  Defendants  demurred  on  the 
grounds,  that  the  indictment  alleges  no  oftence,  and 
that  the  description  of  the  property  alleged  to  have 
been  stolen  is  insufficient.  The  demurrer  was  overruled. 
D.  R.  Proctor,  the  prosecutor,  testified :  On  or  about 
the  date  named  in  the  indictment,  I  owned  a  red  cow 
bearing  the  ear-marks  therein  described,  which  ranged 
about  the  premises  of  Israel  Littlefield.  She  was  worth 
$15.  About  that  time  she  disappeared,  and  I  have  not 
seen  her  since.  A  short  time  thereafter  notice  came  to 
me  that  a  cow  had  been  butchered  upon  Littlefield's 
premises,  and  about  sixty  yards  from  his  residence.  I 
saw  signs  of  a  cow  having  been  butchered.  This  was  in 
Camden  county.  I  own  about  250  head  of  cattle,  among 
them  a  number  of  red  cows.  I  remember  distinctly 
having  seen  one  of  my  red  cowp  around  Littlefield's 
premises;  that  is  the  cow  which  disappeared.  From 
time  to  time  numbers  of  my  cattle  disappear;  I  cannot 
say  by  what  means ;  some  may  be  snake-bitten,  some 
perish  by  the  inclemency  of  the  weather.  My  brand  ia 
the  letter  "P."  I  cannot  say  that  this  particular  cow 
was  branded.  All  of  my  cattle  are  not  branded ;  some 
of  them  are  and  some  are  not ;  those  not  branded  usually 
use  in  a  diii'erent  neighborhood  than  that  where  this  one 
was  killed.  Soon  after  the  disappearance  of  this  cow  I 
had  the  defendants  arrested  and  charged  them  with  lar- 
ceny of  this  animal.  They  were  bound  over  to  answer 
the  charge, and  some  time  thereafter  they  came  to  me  and 
asked  me  to  let  the  matter  be  settled.  I  declined  to  do 
this,  and  told  them  I  believed  they  stole  my  cow.  They 
made  no  reply  to  this  statement,  but  simply  said  it  was 
hard  that  it  could  not  be  settled.  All  they  said  to  me 
was  said  freely  and  voluntarily,  and  without  the  slightest 
hope  of  reward  or  remotest  fear  of  injury  from  me  ta 
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induce  this  statement. — Israel  Littlelield  testified:  In 
September,  1892,  one  of  Proctor's  cows,  a  red  cow  bear- 
ing the  ear-marks  with  which  he  marked  his  cattle, 
ranged  npon  my  place  and  got  to  breaking  into  my  crop. 
One  day  she  broke  in  and  I  could  not  run  her  out  of  the 
field.  I  was  feeble  and  had  no  one  except  my  little  grand- 
daughter, whom  I  sent  after  defendant  Nightengale  to 
come  up  and  run  the  cow  out.  He  soon  came,  bringing 
his  gun,  and  he  shot  the  cow  in  the  field  and  killed  her. 
I  did  not  know  he  was  going  to  kill  her  when  he  came. 
Did  not  tell  him  to  do  so.  He  went  oft*,  and  in  about 
an  hour  returned  with  defendant  Miller,  and  they  skinned 
the  animal,  gave  me  some  of  the  meat  and  took  the 
balance  oft'  themselves.  I  gave  no  information  of  the 
circumstances  until  Abe  Moody  came  and  told  me  he 
had  heard  about  beef  being  in  the  neighborhood  and 
thought  that  I  was  connected  with  the  killing  of  the 
<50w,  and  that  I  had  better  tell  about  it. .  I  then  told 
him  what  I  have  told  here.  I  am  a  very  old  negro, 
about  100  years  old.  I  do  not  know  whether  this  cow 
had  any  brand  on  it;  did  not  look  to  see. — The  defend- 
ants each  made  statements  that  they  had  nothing  to  do 
with  the  killing  of  the  cow,  and  knew  nothing  about  it 
until  several  days  afterwards  when  they  were  arrested. 

After  verdict  of  guilty,  defendants  moved  for  a  new 
trial  on  the  following  among  other  grounds: 

Refusal  to  charge :  "  In  order  to  convict  the  defend- 
ants in  this  case,  it  is  necessary  to  prove  to  a  moral  and 
reasonable  certainty,  and  beyond  a  reasonable  doubt, 
each  and  every  one  of  the  material  allegations  as  they 
are  laid  in  the  indictment,  including  all  of  the  descrip- 
tive averments  of  the  animal  alleged  to  have  been  stolen  ; 
and  if  the  evidence  should  fail  to  prove  to  a  moral  and 
reasonable  certainty  and  beyond  a  reasonable  doubt  that 
the  animal  was  branded  with  the  letter  'P,'  as  alleged 
in  the  indictment,  both  of  the  defendants  should  be  dis- 
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charged  and  acquitted,  although  all  of  the  other  material 
averments  should  be  so  proved." 

Refusal  to  charge :  "  If  it  shall  appear  from  the  evi- 
dence that  Nightengale  shot  the  cow  and  afterwards 
went  oft*  and  got  Miller  to  assist  in  skinning  the  cow, 
then  Miller  could  not  be  convicted  under  this  indictment, 
unless  it  shall  appear  that  he  was  with  the  other  defend- 
ant prior  to  the  killing  of  the  cow,  engaged  in  the  exe- 
cution of  a  common  criminal  design  to  take  and  carry- 
away  the  cow  with  intent  to  steal  the  same.  If  he  had 
no  connection  with  the  criminal  design  of  Nightengale 
until  after  the  cow  was  killed  and  appropriated  by 
Nightengale,  then  under  this  indictment  he  could  not 
be  convicted,  and  the  jury  must  acquit  him.'^ 

The  court  charged,  touching  the  testimony  of  Little- 
field  :  "If  you  shall  find  that  these  defendants  are  guilty 
of  the  offence  charged  against  them,  simple  larceny,  as 
alleged,  and  that  this  witness  was  a  participant  with 
these  defendants  and  engaged  with  them  in  the  com- 
mission of  the  crime,  then  he  would  be  an  accomplice; 
and  in  that  event,  while  you  would  still  be  authorized 
to  consider  his  evidence,  provided  that  you  find  that  he 
was  an  accomplice,  and  weigh  it  as  the  evidence  of  an 
accomplice,  yet  if  such  evidence  was  unsupported 
by  other  corroborating  circumstances  connecting  these 
defendants  with  the  commission  of  the  crime,  sufficient 
to  satisfy  you  of  their  guilt,  you  would  not  be  author- 
ized to  convict  them." 

The  court  charged  the  jury  upon  the  law  of  admis- 
sions and  confessions  of  guilt;  which  is  assigned  as 
error,  because  there  was  nothing  in  the  evidence  to  jus- 
tify a  charge  upon  such  subject. 

Spencer  R.  Atkinson,  for  plaintiffs  in  error. 
W.  G.  Brantley,  solicitor-general,  contra. 


Digiti 


zed  by  Google 


.Reports.]  March  Term,  1894.  899 


Davis  v.  The  State.  I120  'm\ 

|l20    5461 

Although  the  verdict  can  be  supported  only  upon  the  testimony  of  a 
single  witness  who  was  confessedly  guilty  of  a  crime  involving 
moral  turpitude,  and  there  was  evidence  tending  to  show  he  had 
made  contradictory  statements  and  that  his  general  character  was 
bad,  yet  the  jury  having  nevertheless  believed  the  witness,  and  his 
testimony  being  sufficient  if  true  to  authorize  a  conviction,  there 
was  no  abuse  of  discretion  in  denying  a  new  trial.  Evidently  the 
jury  did  not  believe  the  witness  was  effectually  impeached,  or 
they  would  not  have  convicted  upon  his  testim(»ny  alone. 
MATch  6, 1894.    Arerued  at  tbe  last  term.  Judgment  affirmed. 

Indictment  for  aiding  escape.  Before  Judge  Sweat. 
Pierce  superior  court.     October  term,  1893. 

Davis  was  indicted  for  aiding  a  prisoner  (his  son)  to 
escape,  by  forcibly  attempting  to  break  the  lock  of  the 
jail  in  which  he  was  confined,  the  escape  not  having 
been  effected.  The  defendant  was  found  guilty,  and  he 
moved  on  the  general  grounds  for  a  new  trial,  which 
was  denied.  There  was  testimony  by  the  jailer  that 
the  lock  had  been  hammered  on  in  his  absence  at  night; 
and  the  lock  was  put  in  evidence,  together  with  a  chisel 
which  he  found  in  a  crack  in  the  jail.  The  only  testi- 
mony connecting  the  defendant  with  the  commission  of 
the  offence  was  given  by  Dan  Smith,  who  was  in  jail  at  the 
time,  charged  with  burglary  to  which  he  pleaded  guilty. 
His  testimony  was  positive  that  the  defendant  tried  to 
break  the  lock  with  an  axe,  crowbar,  file,  etc.,  and  that 
defendant  shoved  the  chisel  through  a  crack  of  the  door 
to  his  son ;  and  that  if  he  had  broken  the  lock  the  door 
would  have  come  open  and  there  would  have  been  noth- 
ing to  prevent  all  the  prisoners  from  escaping.  There 
was  testimony  by  several  witnesses,  going  to  impeach 
Smith  by  proof  of  his  bad  character  and  of  contradic- 
tory statements  by  him.  The  testimony  for  the  defend- 
ant and  his  statement  tended  to  show  an  alibi. 
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John  C.  McDonald,  for  plaintift'  in  error. 
W.  G.  Brantley,  solicitor-general,  contra. 


Williams  v.  The  State. 

1.  It  is  competent  for  a  witness  to  testify  that  the  accused  sent  for 
him  in  order  to  confess  to  him,  the  accused  himself  having  so 
stated  to  the  witness. 

2.  A  suggestion  from  a  witness  to  the  accused,  after  a  confession  has 
been  freely  and  voluntarily  made  by  him,  that  it  would  be  better 
for  him  if  he  would  disclose  who  were  his  accomplices,  will  not 
render  inadmissible  a  confession  as  to  his  own  guilt  subsequently 
made  by  the  accused  to  another  witness. 

3.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in 
denying  a  new  trial.  Judgment  affirmed. 
March  19,  1894.    Argued  at  the  last  term. 

Indictment  for  burglary.  Before  Judge  Roney.  Burke 
superior  court.     December  term,  1893. 

Alfred  Williams  was  charged  with  breaking  and  en- 
tering the  storehouse  of  Wilkins,  Neely  &  Jones,  and 
stealing  therefrom  one  gun  and  three  pairs  of  shoes.  He 
was  convicted,  and  his  motion  for  a  new  trial  was  over- 
ruled. The  grounds  of  the  motion  are,  that  the  verdict 
is  contrary  to  law  and  evidence;  and  that  "the  court 
erred  in  allowing  witness  Wilkins  to  testify  as  to  con- 
fessions made  to  him  at  the  jail,  and  after  certain  induce- 
ments had  been  made  to  the  defendant  by  a  partner  of 
said  Wilkins,"  and  "in  allowing  witness  Wilkins  and 
William  E.  Jones  to  state  that  they  went  to  the  jail 
because  they  had  received  a  message  from  defendant." 

William  E.  Jones  testified :  Defendant  was  arrested 
on  Tuesday  after  the  burglary  on  Saturday  night.  I 
had  a  talk  with  him ;  we  tried  to  get  him  to  tell  us  if 
he  had  been  down  in  the  store  or  not;  then  I  had  an- 
other talk  with  him  at  the  jail.  He  sent  me  word  by 
his  father  to  come  there  to  see  him,  and  I  went.  I  never 
ottered  him  any  inducement  at  all  to  make  any  confes- 
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sion  to  me.     He  admitted  to  me  that  he  was  in  the  store 
at  time  of  burglary.     He  told  me  all  about  how  bur- 
glary was  committed,  and  that  he  went  to  the  store  be- 
fore we  closed  up.     I  told  him  that  it  would  be  better  if 
he  told  the  whole  thing.     I  told  him  that  the  court  wa& 
sometimes  lighter  on  parties  who  told  it  all.     I  swore 
that  I  said  that  to  him  in  the  committing  court ;  but 
what  I  have  told  that  he  told  me  about  his  committing 
burglary,  was  first  told  me  by  him  without  any  induce- 
ments from  me  whatever;  and  then  after  that  I  told  him 
that  the  court  was  sometimes  lighter  on  the  party  who 
told  it  all,  but  I  offered  him  no  inducement  to  get  him 
to  tell  what  he  did.     He  sent  for  me  to  come  out  there, 
that  he  wanted  to  tell  me  all  about  it ;  and  when  I  got 
there  he  told  me  that  he  had  sent  his  father  for  me  so 
that  he  could  make  to  me  this  confession.     This  pin 
goes  through  the  window-facing,  and  this  key  is  inserted 
in  the  hole ;  and  he  told  me  that  they  would  go  around 
there  on  Saturday  night,  pretending  to  get  water,  and 
pull  the  pin  or  key  out  and  put  it  down  over  the  pin  this 
way  (indicating),  and  then  they  could  go  on  the  outside 
and  pull  the  pin  out  and  get  in  that  way,  and  then  they 
would  close  the  window  and  key  it  properly  and  come  out 
the  door  and  leave  it  open,  so  we  would  not  get  on  to  how 
they  got  in.    We  had  had  burglaries  to  occur,  and  we  had 
endeavored  to  find  out  how  they  got  in,  but  could  not. 
He  said  that  they  had  been  in  there  several  times ;  that 
they  got  two  guns,  two  pairs  of  shoes    and  "rashins,' 
and  carried  them  oft'.     I  tried  to  get  him  to  tell  who 
was  with  him, but  he  would  not;  and  I  told  him  if  he 
would  come  out  and  tell  the  whole  thing,  it  might  be 
lighter  on  him,  and  then  he  gave  me  a  list  of  names 
who  he  said  were  in  there  with  him.    I  came  back  to  the 
store,  and  I  found  the  window  just  as  he  said  it  was; 
and  I  could  see  a  little  sign  on  the  wall  on  the  outside 
^here  they  had  climbed  in  through  the  window.     He 
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also  told  me  that  the  coat  was  his,  and  that  he  pulled  it 
oft'  so  if  he  had  to  run  he  did  not  want  any  coat  on.  (The 
coat  was  identified  by  other  witnesses  as  having  been 
left  in  the  storehouse  on  the  night  of  the  burglary,  and 
as  belonging  to  defendant.)  He  told  me  who  the  other 
parties  were,  and  I  had  them  arrested;  but  I  could  not 
find  out  anything  against  them  except  what  he  said, 
and  I  turned  them  loose. 

W.  A.  Wilkins  testified:  I  had  a  talk  with  Alfred  a 
few  days  after  he  was  arrested.  I  think  it  was  the  same 
day  Jones  had  his  conversation  with  him.  (  Question  : 
"What  did  he  tell  you?"  Counsel  for  defendant  here 
objected  to  Wilkins  testifying  to  any  confession  made 
by  defendant  to  him,  on  the  ground  that  Jones  had  held 
out  inducement.  By  the  court:  "If  there  was  any 
promise  held  out  to  the  defendant,  it  was  to  tell  who 
the  other  parties  were;  and  any  admissions  as  to  who 
the  other  parties  were  I  don't  think  would  be  admissi- 
ble, and  so  rule.  But,  according  to  the  witness's  testi- 
mony, he  held  out  no  promise  to  him  to  get  any  con- 
fession as  to  his  own  guilt.")  Witness :  I  went  there 
in  response  to  a  message  that  I  had  received,  and  he 
told  me  how  they  got  in  (describing  the  mode  of  en- 
trance, etc.,  substantially  as  stated  in  Jones'  testioiony). 
He  told  me  that  he  stole  a  gun,  a  watch  and  some  shoes; 
and  these  articles  were  missed.  He  said  that  they  car- 
ried the  things  oft';  that  they  had  been  in  there  before 
four  or  five  times.  We  always  found  the  door  open  and 
the  window  closed ;  it  was  always  on  Saturday  night, 
because  the  store  would  be  open  until  10  or  11  o'clock, 
and  these  boys  would  go  in  there  and  pretend  to  get 
water  and  unkey  this  window ;  and  if  he  had  not  told 
us,  we  would  not  have  known  anything  about  it  yet. 

G.  F.  Cox  and  R.  0.  Lovett,  for  plaintiff"  in  error. 
W.  H.  Davis,  solicitor-general,  contra. 
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Gardner  v.  The  State. 

1.  This  case  falls  within  the  rule  that  unless  the  ground  of  objection 
to  testimony  presented  to  the  trial  court  at  the  time  the  testimony 
was  admitted  appears,  the  matter  is  not  one  for  review  by  the 
Supreme  Court. 

2.  There  was  sufficient  evidence  to  warrant  the  verdict,  and  no  abuse 
of  discretion  in  denying  a  new  trial.  Judgment  affirmed. 
March  19, 18&4.    Argued  at  the  last  term. 

Indictment  for  assault  with  intent  to  murder.  Before 
Judge  Richard  H.  Clark.  Fulton  superior  court.  Sep- 
tember term,  1898. 

Dr.  Gardner  was  convicted  under  the  code,  §4837(b). 
His  motion  for  a  new  trial  was  overruled,  and  he  ex- 
cepted. In  the  court's  charge  to  the  jury  they  were 
directed  to  consider  whether  the  evidence  showed  the 
defendant's  guilt  under  section  4387(b)  or  section  4337(c). 
The  woman  on  whom  he  operated  was  a  white  girl  of 
nineteen  years,  unmarried  and  pregnant,  when  she  went 
to  him  in  June,  1898.  At  the  time  of  the  trial,  Novem- 
ber 2,  1898,  she  had  been  married  to  HoUingsworth, 
who  testified  that  he  sent  her  to  the  defendant.  IIol- 
lingsworth  was  charged  in  the  same  indictment  with 
being  present,  aiding  and  abetting  in  the  commission 
of  the  offence.  The  woman  testified  that  nobody  sent 
her  to  see  defendant,  she  went  of  her  own  accord ;  but 
afterwards  testified  that  she  went  to  defendant  instead 
of  to  another  doctor  who  was  her  regular  physician,  be- 
cause she  was  sent  there.  She  had  known  defendant 
about  four  months.  She  told  hin^  about  her  condition 
and  why  she  came  to  see  him ;  and  he  subjected  her  to 
an  examination,  and  with  his  hand,  or  some  other  in- 
strument which  she  did  not  see,  he  penetrated  her  with- 
out hurting  her,  and  told  her  she  would  be  sick  in  a  few 
days  and  nobody  would  know  her  troubles.  He  also 
told  her,  if  she  was  not  sick  to  come  back  in  three  days; 


94    403( 

JOO    600 


Digiti 


zed  by  Google 


404  Gardner  v.  Thb  State.  [94  Ga. 

she  went  back  in  the  same  week,  and  he  gave  her  some 
little  tablets,  enough  to  last  two  days,  one  to  be  taken 
every  four  hours,  and  told  her  if  she  would  take  the 
medicine  her  trouble  would  soon  be  over  and  nobody 
would  ever  know  it.  Up  to  that  time  no  one  but  de- 
fendant had  given  her  any  medicine  or  used  any  instru- 
ment on  her.  Nobody  was  with  him  when  he  made  the 
examination  and  used  the  instrument.  She  told  him 
when  she  went  to  him  that  she  was  pregnant,  and  her 
general  health  was  good.  No  advice  was  given  to  her 
by  any  doctor  or  by  defendant  that  this  operation  was 
necessary.  He  charged  her  J15  for  his  services.  She 
did  not  go  to  see  him  for  any  sickness  other  than  the 
pregnancy.  Later  in  the  same  month  she  went  to  the 
house  of  a  negro  and  remained  there  from  Wednesday 
to  Monday.  She  was  delivered  on  Saturday  night  by 
Dr.  Wright,  who  was  called  by  the  negro.  She  thought 
she  had  been  pregnant  about  three  months;  had  felt  no 
symptoms  that  the  child  was  alive,  and  did  not  know 
what  was  the  matter  with  her  before  she  was  told.  The 
testimony  of  Dr.  Wright  tended  to  show  that  the  child 
was  probably  quick  and  that  the  pregnancy  had  ad- 
vanced to  about  five  months.  The  motion  for  new  trial 
alleges  that  the  verdict  is  contrary  to  law  and  evidence, 
and  the  following  (8d  ground):  "The  court  erred  in 
allowing  the  witness  Dr.  Wright,  over  objection  of  de- 
fendant's attorney  made  at  the  time,  to  testify  as  follows, 
in  answer  to  the  following  question  put  to  the  witness 
by  the  court:  *I  want  to  ask  you  whether  it  was  five 
months.'  Answer:  *I  think  it  was  about  the  end  of  the 
fifth  month.  1  asked  her  particularly  about  her  last 
sickness  and  all  that  night,  and  she  told  me  all  about  it, 
and  I  counted  it  up.'"  Also,  "the  court  erred  in  not 
ruling  out  the  testimony  set  out  in  the  third  ground 
hereof,  that  ruling  having  been  invoked  by  defendant, 
and  it  further  showed  that  the  witness  formed  an  opinion 
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as  to  the  age  of  the  foetus  from  what  the  woman  told 
him,  and  not  as  a  medical  expert." 

R.  J.  Jordan,  for  plaintiff  in  error. 
C.  D.  Hill,  solicitor-general,  contra. 


Tittle  v.  Bennett,  ordinary,  for  use,  and  vice  versa. 

1.  A  surety  upon  a  guardian's  bond,  after  obtaining  his  discharge 
under  21817  of  the  code,  although  liable  to  the  ward  for  any  past 
default  of  the  guardian,  is  not  liable  to  a  surety  of  the  guardian 
upon  a  second  bond  who  has  answered  for  that  default  in  conse- 
quence of  his  own  statutory  liability  upon  the  second  bond.  This 
liability  of  the  second  surety  is  primary,  as  between  himself  and 
the  first  surety,  and  he  has  no  right  either  of  indemnity  or  of  con- 
tribution from  the  latter. 

2.  A  proposal  by  the  administrator  of  the  first  surety  to  the  second, 
pending  litigation  against  them  jointly  upon  both  bonds  in  a  suit 
by  the  ward,  to  the  effect  that  however  the  litigation  might  turn 
out  they  would  share  the  burden  equally,  and  the  assent  thereto 
by  the  second  surety,  constituted  no  binding  contract,  especially 
as  against  a  surety  upon  the  administrator's  bond  who  had  no 
share  in  the  making  or  the  acceptance  of  the  proposal,  and  neither 
consented  to  nor  ratified  the  same. 

3.  It  results  from  the  foregoing  that  the  declaration  of  the  plaintiff 
below  set  forth  no  cause  of  action,  and  that  the  court  erred  in  not 
dismissing  the  same  on  motion  of  the  defendant. 

Judgment  reversed.    On  cro8»-bUl  of  exceptions^  judgment  affii'med, 
Hmreh  19, 1884.    Argued  at  the  last  term. 

Action  on  bond.  Before  Judge  Milner.  Dade  supe- 
rior court.     March  term,  1893. 

To  an  action  by  the  ordinary  for  use  of  J.  A.  Case 
against  J.  M.  Sutton  and  Thomas  Tittle,  a  general  de- 
murrer was  filed  by  Tittle,  who  was  the  only  defendant 
served.  The  demurrer  was  overruled,  and  defendant 
excepted.  Plaintiff  took  a  cross-bill  of  exceptions  to 
other  rulings  not  material  here.  The  declaration  sets 
forth  the  following:  On  December  7th,  1874,  J.  M.  Sut- 
ton as  principal,  and  Thomas  Tittle  and  others  named 
as  securities,  entered  into  an  administrator's  bond  for 
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the  faithful  performance  by  J.  M.  Sutton  of  his  duties 
as  administrator  of  the  estate  of  Leroy  Sutton,  upon 
acceptance  of  which  bond  J.  M.  Sutton  took  possession 
of  the  estate.  In  his  lifetime  Leroy  Sutton  became 
bound  as  surety  on  the  bond  of  one  Jenkins  as  guardian 
of  his  wards  J.  W.  Williams  and  Jane  Williams,  the 
latter  of  whom  married  one  Sammons.  Jenkins  died 
without  accounting  for  his  trust.  While  Leroy  Sutton 
was  so  bound  he  applied  to  the  ordinary  to  be  released 
from  the  suretyship ;  whereupon  the  ordinary  required 
Jenkins  to  give  another  bond,  which  he  did,  giving  as 
one  of  his  sureties  J.  A.  Case.  After  the  death  of  Jen- 
kins, his  wards,  having  arrived  at  majority,  began  their 
action  against  both  sets  of  sureties,  and  on  the  trial  re- 
covered judgment,  March  25th,  1887,  against  J.  M.  Sut- 
ton, administrator  of  Leroy  Sutton,  McKenzie  Nicholas 
and  J.  A.  Case,  for  $287.20  for  the  waste  arising  upon 
the  bond  first  given  by  Jenkins,  and  $867.53  arising 
after  the  execution  of  the  second  bond  and  unaccounted 
for  by  Jenkins.  During  the  pendency  of  said  litigation, 
J.  M.  Sutton,  administrator,  went  to  J.  A.  Case,  and  not 
knowing  how  the  accounting  would  show  up,  offered 
Case  a  proposition,  that  however  it  might  turn  out  they 
would  equally  share  the  burden,  to  which  Case  assented. 
At  the  time  of  the  rendition  of  the  judgment  in  favor 
of  the  wards  of  Jenkins,  J.  M.  Sutton  had  already  con- 
verted into  money  the  property  of  the  intestate  liable 
to  levy  and  sale,  and  had  himself  removed  to  Tennessee. 
McKenzie  Nicholas,  the  other  surety,  was  wholly  insol- 
vent, having  no  property  liable  to  seizure  under  the  law, 
and  Case  was  forced  to  pay  oft*  the  whole  of  the  judg- 
ment, and  the  execution  issued  to  enforce  the  same  was 
returned  by  the  sherift*  with  an  entry  of  no  property  as 
to  Leroy  Sutton,  whereby  J.  M.  Sutton  as  principal, 
and  his  sureties,  became  liable  to  an  action  to  enforce 
contribution.     All  of  said  sureties  except  Tittle  have 
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removed  from  the  State,  and  have  no  property  therein, 
except  Larkin  Payne  who  is  dead,  and  there  is  now  no 
administrator  on  his  estate. 

W.  U.  &  J.  P.  Jacoway,  T.  J.  Lumpkin  and  Jones  & 
Martin,  for  Tittle. 

R.  J.  &  J.  McCamt  and  McCutchen  &  Shumate,  contra. 


Oasey  &  Hedges  Manufacturing  Co.  v.  Dalton  Ice  Co.        L27  J?! 

1.  A  declaration  which  alleges  a  contract  between  the  plaintiff  and 
defendant,  by  which  the  latter  agreed  to  famish  to  the  former  by 
a  certain  day  one  boiler  complete,  and  a  failure  and  refasal  to  de- 
liver it  whereby  the  plaintiff  was  damaged,  sets  forth  a  cause  of 
action. 

2.  A  special  demurrer  which  complains  that  the  declaration  '*  states 
no  item  of  damage,"  is  not  good  to  a  declaration  which  does  state 
an  item  of  damage  but  only  needs  further  certainty  and  particu- 
larity. The  demurrer  should  have  pointed  out  this  defect  instead 
of  complaining  that  no  item  of  damage  was  stated. 

3.  The  amendment  to  the  declaration,  properly  construed,  does  not 
set  up  a  new  and  distinct  cause  of  action.  While  a  declaration  in 
attachment  is  amendable  after  the  first  term,  damages  cannot 
properly  be  laid  either  in  the  original  or  amended  declaration  at 
more  than  the  amount  claimed  in  the  attachment. 

March  19, 18W.    Ar^ed  at  the  last  term.  Judgment  affirmed. 

Action  for  damages.  Before  Judge  Milner.  Whit- 
field superior  court.     April  term,  1893. 

The  Dalton  Ice  Company  sued  out  an  attachment 
against  the  Casey  &  Hedges  Manufacturing  Company, 
and  filed  its  declaration  laying  damages  at  $250.  De- 
fendant demurred  on  the  grounds,  that  the  declaration 
set  forth  no  cause  of  action,  and  stated  no  item  of  dam- 
age. The  declaration  was  amended,  and  the  defendant 
demurred  to  the  amendment  on  the  grounds,  that  it  set 
up  a  new  and  distinct  cause  of  action  and  showed  no 
cause  of  action  or  right  to  damages,  and  stated  no  item 
of  damage,  and  was  not  filed  at  the  first  term.  The  de- 
murrers were  overruled.     The  declaration  alleged,  that 
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in  1891  defendant  contracted  to  furnish  plaintiff  certain 
machinery,  to  wit  one  boiler  complete  ;  that  relying  upon 
the  same,  they  made  said  contract,  the  machinery  to  be 
delivered  to  them  by  the  8th  of  May,  without  which 
plaintiff  could  not  operate  its  other  machinery  used  in 
manufacturing  ice  for  some  of  plaintiff's  customers,  of 
which  defendant  had  full  notice;  that  defendant  did  not 
deliver  said  machinery  as  it  had  engaged  to  do,  but  failed 
and  refused  to  deliver  it  or  any  part  of  it;  and  that  by 
reason  of  this  failure  and  refusal  plaintiff  was  unable  to 
operate  its  machinery  or  to  manufacture  ice,  and  had  ta 
go  to  other  parties  and  purchase  the  same  and  pay  much 
more  therefor.  By  reason  of  which  it  has  been  dam- 
aged J250.  The  amendment  alleged,  that  defendant 
from  time  to  time,  after  the  boiler  was  to  be  delivered, 
kept  promising  to  deliver  it  and  requesting  plaintiff  to 
wait,  and  at  such  requests  plaintiff  did  wait  until  July, 
1891,  when  defendant  refused  to  deliver  the  machinery; 
and  that  during  said  delay  the  reasonable  profits  arising 
from  the  running  of  plaintiff's  machinery  used  in  mak- 
ing ice  would  have  amounted  to  $500,  at  which  sum 
plaintiff  fixes  its  damages  for  defendant's  failure.  It 
was  conceded  that  the  words  "  of  which  defendant  had 
full  notice"  in  the  original  declaration  were  interlined 
by  plaintiff's  counsel  at  the  time  when  the  amendment 
was  written  and  dated. 

John  W,  Akin,  for  plaintiff  in  error. 
R.  J.  &  J.  McCamy,  contra. 


The  Lowb  Brothers  Cracker  Co.  v.  Ginn* 

Where  a  person  is  sued  in  a  justice's  court  upon  an  acceptance  made, 
not  in  bis  own  name,  but  in  the  name  of  another,  the  summon? 
having  a  copy  of  the  acceptance  annexed  and  being  addressed  ta 
him  in  his  own  name,  "  doing  business  under  the  name  and  style 
of  '*  the  acceptor,  the  acceptance  is  admissible  in  evidence  without 
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proof  of  its  execution,  unless  the  defendant  has  filed  a  sworn  plea, 
of  non  est  factum  within  due  time.  The  action  being  founded  upon 
theacceptance,  and  the  summons eubatantially  alleging  it  to  be  his 
act  and  deed,  sections  2851,  3454,  3472,  4149  of  the  code  apply  in 
principle.  Judgment  reversed  as  to  instnuuions  given  the  magistraie, 
March  19, 1894.    Argued  at  the  last  term. 

Certiorari.  Before  Judge  Milner.  Bartow  superior 
court.     January  term,  1893. 

Suit  was  brought  in  a  justice's  court  against  "Luke  C^ 
Ginn,  doing  business  under  the  name  and  style  of  W.  H. 
Terrell,"  on  a  draft  in  favor  of  the  plaintiff,  drawn  on 
W.  H.  Terrell  and  accepted  by  him.  No  plea  was  filed 
until  the  third  term,  when  L.  C.  Ginn  pleaded  that  he 
was  not  indebted  to  plaintiff  on  the  contract  sued  on,, 
nor  in  any  manner  whatever,  and  that  he  did  not  under- 
take or  assume  this  debt  in  writing  or  otherwise,  and 
does  not  owe  it.  On  plaintiff's  motion  the  court  struck 
this  plea,  on  the  ground  that  it  was  not  filed  at  the  first 
term.  Plaintiff  offered  in  evidence  the  acceptance  sued 
on,  to  which  defendant  objected  on  the  ground  that  it 
was  not  signed  by  Ginn,  and  that  there  was  no  proof 
showing  that  it  was  signed  by  Ginn  or  authorized  by 
him.  The  objection  was  sustained  and  the  paper  ex- 
cluded. INo  further  evidence  was  offered,  and  the  court 
rendered  judgment  against  the  plaintiff  and  in  favor  of 
the  defendant  for  cost.  To  these  rulings  plaintiff  excepted 
by  certiorari;  upon  the  hearing  of  which  it  was  ordered 
that  the  same  be  sustained  and  the  judgment  below  be 
set  aside,  and  that  the  case  be  remanded  to  the  justice's 
court  with  instructions  to  dismiss  the  same  unless  plain- 
tiff should  prove  the  allegation  in  the  summons,  the 
court  holding  that  plaintiff  should  show  that  defendant 
did  business  under  the  name  and  style  of  W.  H.  Terrell. 
To  this  ruling,  and  to  the  refusal  to  render  final  judgment 
against  defendant  on  motion,  plaintiff  excepted. 

John  W.  Akin,  for  plaintiff. 
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r^nm\  Stroup  et  al.  v.  Chase. 

1120    528| 

The  facts  showing  that  the  paternal  grandparents,  by  express  gift  of 
the  mother  on  her  deathbed  and  by  subsequent  acquiescence  of 
the  father  until  he  himself  died,  acquired  full  and  complete  pa- 
rental right  to  the  child  in  question,  the  maternal  grandmother 
cannot  by  habeas  corpus  deprive  them  of  the  custody  of  the  child 
on  the  ground  that  they  detain  it  Illegally  from  her,  Janes  v.  Cteg- 
hom^  54  Oa.  9;  Hammond  y.  Hammond^  90  Qa.  627. 
March  19,  law.    Argued  at  the  last  term.  Judgment  reversed. 

Certiorari.  Before  Judge  Milner.  Catoosa  superior 
court.     August  term,  1893. 

Mrs.  Chase,  the  maternal  grandmother  of  Jessie 
Stroup,  a  girl  of  four  years,  brought  a  petition  for  habeas 
corpus  to  recover  the  custody  of  the  child  from  Jacob 
Stroup  and  wife,  the  child's  paternal  grandparents. 
The  ordinary  awarded  the  child  to  petitioner,  which 
ruling  was  sustained  on  certiorari.  The  petition,  sworn 
to  by  Mrs.  Chase,  alleges  that  the  child's  father  before 
his  death,  which  occurred  a  few  months  previously, 
gave  her  to  petitioner  to  take  charge  of  when  Mrs. 
Jacob  Stroup  should  become  so  she  would  be  unable  to 
take  care  of  her ;  that  Jacob  Stroup  and  wife  are  not 
able  to  care  for  the  child  properly ;  that  they  are  very 
poor,  and  Jacob  Stroup  is  mentally  infirm  and  his  wife 
physically  so ;  that  the  child,  being  of  tender  years  and 
being  herself  somewhat  infirm,  needs  care  and  attention 
which  neither  Jacob  Stroup  nor  his  wife  can  bestow ; 
that  petitioner  is  entitled  to  the  custody  of  the  child 
and  her  detention  by  defendants  is  illegal  and  wrongful; 
that  their  claim  of  right  to  the  custody  is  unfounded  > 
that  the  child  is  needing  medical  attention,  and  peti- 
tioner desires  her  custody  so  that  proper  treatment  may 
be  afforded  her  and  her  wants  supplied.  The  testimony 
for  petitioner  was,  in  brief:  The  child's  mother  died 
about  four  years    ago,   and   her   father   only   a   short 
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time  ago.  Defendants  are  old  and  poor  and  not 
able  financially  or  physically  to  take  care  of  and  sup- 
port the  child  properly.  Jacob  Stroup  is  very  infirm 
and  able  to  work  but  little ;  his  eyesight  is  bad ;  he 
never  goes  to  church,  and  has  peculiar  notions  about 
religion.  Mrs.  Chase  heard  him  say  that  God  was  an 
unjust  God  and  had  dealt  with  him  unjustly,  and  heard 
him  cursing  in  the  presence  of  the  child  not  long  ago. 
The  child  is  and  has  been  all  her  life  sickly.  She 
needs  medical  attention  and  does  not  get  any  from  de- 
fendants; they  are  not  able  to  give  her  such  as  she  needs, 
and  do  not  clothe  her  properly.  On  some  occasions 
while  the  child  was  at  the  house  of  Mrs.  Chase,  she 
needed  underclothing,  and  Mrs.  Chase  gave  it  to  her, 
Mrs.  Stroup  saying  she  was  not  able  to  get  it.  Mrs. 
Chase  has  about  f  160,  and  her  two  sons  owe  her  about 
|50 ;  has  no  other  property ;  her  sons  work  on  the  rail- 
road, divide  with  her  their  wages  and  help  her  along, 
but  are  not  obliged  to  do  so.  With  their  help  she  ex- 
pects, if  she  gets  the  child,  to  be  able  to  supply  its  wants 
properly.  One  of  her  sons  gets  $45  and  the  other  $50 
per  month.  At  the  end  of  each  month  they  give  her 
the  greater  part  of  their  wages,  and  are  anxious  to  help 
raise  and  educate  the  child.  Once  Jacob  Stroup  spoke 
about  what  a  hard  time  he  had  to  make  a  living ;  that  he 
was  nearly  blind  and  able  to  work  but  little ;  that  he 
had  paid  $40  towards  the  land  he  and  his  son  lived  on, and 
his  son  had  paid  $50.  He  said  something  about  trying 
to  get  on  the  county,  in  connection  with  his  talk  of  the 
hard  time  he  had  getting  along.  The  child's  father, 
some  time  prior  to  his  death  and  while  sick,  went  with 
his  wife  to  her  father's  house,  where  he  died,  leaving 
the  child  with  the  defendant«.  Jacob  Stroup  went  after 
some  of  the  neighbors  to  help  work,  which  was  needed. 
He  worked  in  the  field.  He  is  not  lazy  at  all ;  goes  about 
where  he  pleases ;  is  peculiar  in  his  ways ;  will  eat  with 
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his  hat  on,  etc.  The  child  always  had  clothes  to  wear 
when  witness  saw  her.  Defendants  are  poor,  and  Jacob 
Stroup  is  somewhat  infirm,  but  is  very  industrious ;  stays 
close  at  home  and  works  in  the  field.  His  wife  is  a  nice 
lady.  A  witness  took  meals  at  their  house  and  saw 
plenty  to  eat ;  heard  Jacob  Stroup  say  he  would  starve, 
was  not  able  to  work  and  was  blind.  Ilad  heard  him 
talking  this  way  for  twenty  years.  He  seems  to  be  a 
chronic  complainer.  He  can  see  to  work  and  does  work 
on  the  farm.  He  and  his  wife  are  able  (as  a  witness 
thought)  to  support  themselves  and  the  child.  Two  doc- 
tors Jiad  examined  the  child  and  found  that  she  was  af- 
fected with  some  constitutional  trouble,  and  needed  a 
tonic,  which  any  one  could  administer  after  it  was  pre- 
pared. Her  mother  and  father  were  similarly  affected. 
They  died  of  consumption.  Plaintiff*  is  a  nice  lady  and 
would  be  in  every  way  a  suitable  person  to  have  the  cus- 
tody of  the  child. 

Jacob  Stroup  testified :  The  child's  mother,  when  on 
her  dying  bed,  gave  the  child,  then  an  infant  of  five  or 
six  months,  to  his  wife  to  raise  and  take  care  of  until 
she  was  grown.  Under  this  gift  he  and  his  wife  took 
possession,  and  have  had  the  child  since.  They  have 
cared  for  her  and  supplied  her  wants.  Her  father  never 
disputed  their  right  to  her.  He  lived  on  the  same  land 
with  witness,  and  they  cultivated  the  crop  together, 
witness  furnishing  stock,  until  the  spring  of  1892,  when 
his  son  became  sick  and  unable  to  work.  Witness  gath- 
ered the  crop  himself.  During  the  first  two  years  of  the 
child's  life  she  was  sickly  and  hard  to  raise.  Mrs.  Stroup 
waited  on  her  all  this  time  and  cared  for  her  by  day  and 
night  until  she  got  stout,  and  has  at  no  time  neglected 
her.  Plaintift'  wanted  to  keep  the  child  a  while,  and 
defendants  let  her  stay  with  the  plaintiff,  and  while  there 
plaintift*  made  her  a  few  clothes  without  any  request 
from  either  of  the  defendants.     This  was  all  that  plain- 
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tift'  did  for  her.  She  never  offered  to  keep  her  while  she 
was  little  and  sickly.  Defendants  have  plenty  of  corn 
to  make  their  bread  until  this  year's  crop  is  made,  plenty 
of  meat  to  do  them  two  years,  a  good  cow  and  all  the 
milk  and  butter  they  need.  The  child  is  stout  and  well. 
Sometimes  she  has  a  rising  in  one  of  her  ears,  which 
does  not  last  long  and  does  not  seem  to  hurt  her.  De- 
fendants do  any  kind  of  work  that  is  needed.  Witness 
sometimes  complains  and  says  he  cannot  work,  when  he 
does  not  mean  it;  supposes  he  is  a  chronic  complainer; 
has  done  this  for  years.  Does  not  .go  to  church  much, 
but  is  a  constant  reader  of  the  Bible.  Never  teaches  the 
child  anything  improper.  Never  called  on  any  one  to 
help  him  in  the  crop. — Mrs.  Grubb  testified  that  she  was 
present  when  the  child's  mother  was  sick  and  gave  her  to 
Mrs.  Jacob  Stroup  and  told  her  to  take  her  and  raise  her 
until  she  was  grown,  and  to  let  no  one  have  her  as  long 
•  as  she  lived,  and  told  her  not  to  let  plaintiff  have  her. 
She  is  now  a  fine  stout  child.  Defendants  have  treated 
her  well  and  kept  her  clothed.  Her  father  never  took 
control  of  her.  Defendants  always  had  plenty  to  eat, 
and  witness  thinks  they  are  well  able  to  take  care  of  the 
child  properly. 

Paynb  &  Walker,  for  plaintiff*  in  error. 
W.  E.  Mann,  by  R.  J.  McCamy,  contra. 


The  Nashville,  Chattanooga   and  Saint  Louis  Rail-      t^  Sil 
WAY  Company  et  al.  v.  Clbghorn  &  Company. 

.Section  3272  of  the  code  declaring  that  an  attachment  against  a  non- 
resident of  the  State,  where  the  debt  sworn  to  exceeds  one  hun- 
dred dollars,  may  be  made  returnable  to  the  superior  court  of  any 
county,  construed  in  the  light  of  section  3270,  seems  to  mean  that 
such  an  attachment  may  be  made  returnable  to  the  superior  court 
of  any  county,  without  respect  to  whether  or  not  the  debtor  has 
effects  therein,  either  in  the  form  of  property  subject  to  levy,  or 
of  credits  subject  to  gamisliment.  Judgment  affirmed, 

March  19,  ISM.    Ar^ed  at  the  last  term. 
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Attachment.  Before  Judge  Janes,  Chattooga  su- 
perior court.     March  term,  1898. 

Attachment  was  sued  out  in  Chattooga  county  against 
defendants  as  non-residents,  returnable  to  Chattooga 
superior  court.  Copies  of  the  attachment,  together  with 
the  affidavit  therefor  and  the  bond,  were  certified  as  such 
by  the  magistrate  by  whom  the  attachment  was  issued, 
and  it  was  levied  by  the  sheriif  of  Whitfield  county.  At 
the  first  term  thereafter  the  defendants  moved  to  dismiss 
the  levy,  on  the  ground  that  the  attachment  was  void, 
being  returnable  to  Chattooga  superior  court,  when 
defendants  had  no  property  to  attach  and  none  was  in 
fact  attached  in  Chattooga  county,  nor  was  there  any 
personal  service  on  either  of  defendants ;  and  because 
the  attachment  should  have  been  made  returnable  to 
Whitfield  superior  court.  The  motion  was  overruled, 
and  defendants  excepted. 

R.  J.  &  J.  McCamy,  for  plaintiffs  in  error. 
J.  M.  Bellah,  contra. 


Rice  &  Saxe  v,  Dodd  &  Company  et  al. 

1.  A  petition  for  injunction  and  receiver,  which  is  imperfectly  veri- 
fied at  the  time  a  restraining  order  is  made  and  a  temporary  re- 
ceiver appointed,  may,  with  leave  of  the  presiding  judge,  be  duly 
verified  at  the  interlocutory  hearing  before  the  appointment  d  a 
permanent  receiver. 

2.  In  this  case  the  verification  as  finally  made  was  sufficient. 

3.  Unsecured  creditors  of  an  insolvent  debtor,  each  of  whose  claims 
by  open  account  is  partly  due  and  partly  not  due,  may  proceed 
under  the  insolvent  traders'  act  (Code,  }3149(a)  et  s^q,)  upon  so 
much  of  their  accounts  respectively  as  is  due,  with  or  without 
setting  forth  such  parts  of  the  same  as  are  not  due.  And  an  affi- 
davit submitted  at  the  hearing  as  evidence  of  demand  for  pay- 
ment, which  states  that  demand  was  made  ''  for  payment  of  the 
debt  due,"  may  be  construed  as  meaning,  not  that  the  whole 
amount  was  demanded,  but  only  so  much  of  it  as  was  due. 

4.  On  the  pleadings  and  evidence,  there  was  no  abuse  of  discretion 
in  granting  an  injunction  and  appointing  a  receiver. 

March  28,  ISM.    ArfiTu^d  At  the  last  term.  Judgment  affirmed 
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Petition  for  injunction  and  receiver.  Before  Judge 
Lumpkin.     Fulton  county.     December  23,  1893. 

Three  unsecured  creditors  of  Rice  &  Saxe,  an  insol- 
vent firm  of  traders  in  the  retail  grocery  business,brought 
their  petition  praying  for  injunction,  and  for  receiver  to 
hold  the  assets  of  the  firm.  Upon  the  hearing  the  prayer 
was  granted  on  condition  that  plaintiffs  give  a  bond  for 
S500,  conditioned  to  pay  defendants  such  damages  as 
they  might  sustain  in  case  the  order  for  injunction  and 
receiver  be  thereafter  vacated  and  adjudged  erroneous. 

The  aflidavit  to  the  original  petition  was  by  an  agent 
of  one  of  the  plaintiffs,  that  the  statements  contained 
therein  were  true  so  far  as  they  related  to  his  own  acts, 
and  as  derived  from  information  and  belief  he  believed 
them  to  be  true.  Upon  this  petition  a  temporary  re- 
ceiver was  appointed;  and  plaintiffs  filed  an  amendment, 
adding  as  exhibits  itemized  statements  of  their  accounts 
against  the  defendants,  showing  the  dates  of  each  sale 
and  the  time  of  maturity  of  each  account;  and  alleg- 
ing demand  and  refusal  to  pay,  and  that  a  portion  of 
the  accounts  was  not  due  but  the  remainder  was  past 
due  at  the  time  of  filing  the  petition.  There  were  other 
allegations,  attacking  mortgages  given  by  defendants  to 
other  persons  not  parties  to  the  cause,  alleging  that  the 
same  were  given  with  intent  to  hinder  and  delay  plain- 
tiffs and  other  creditors,  and  setting  forth  other  acts  and 
statements  by  defendants  as  having  the  same  purpose 
and  eftect.  The  aflidavit  to  this  amendment  was  made 
by  one  of  the  plaintiffs,  stating  "  that  the  facts  contained 
in  the  foregoing  amendment  are  true,  and  such  state- 
ments as  are  made  on  information  and  belief  he  believes 
them  to  be  true."  Various  other  creditors  were  made 
parties  plaintiff,  whose  accounts  were  sworn  to  be  due 
and  unpaid,  some  past  due,  and  demand  and  refusal  of 
payment  sworn  to.  Defendants  moved  before  the  hear- 
ing to  vacate  the  order  appointing  a  temporary  receiver, 
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for  want  of  sufficient  verification  of  the  petition,  for 
want  of  sufficient  allegations  as  to  the  amounts  due 
plaintiffs,  and  as  to  demand  and  refusal  of  payment ;  for 
want  of  equity,  and  for  lack  of  necessary  parties  de- 
fendant. No  direct  ruling  upon  this  motion  was  made, 
the  case  being  fully  heard ;  and  during  the  hearing  there 
were  affidavits  by^plaintifts  and  other  persons,  that  af- 
fiants made  demands  on  Saxe  for  the  payment  of  the 
debt  due  plaintiffs,  before  the  bringing  of  the  petition, 
and  payment  was  refused,  Saxe  admitting  the  failure  of 
his  firm ;  and  that  the  statements  made  in  the  original 
petition  were  true,  except  as  to  one  of  the  mortgages 
attacked,  the  allegations  as  to  which  affiants  believed  to 
be  true.  The  pleadings  and  evidence  were  voluminous 
and  conflicting. 

Broyles  &  Son,  for  plaintiffs  in  error. 
Mayson  &  Hill,  Calhoun,  King  &  Spalding,  Simmons 
A  CoRRiGAN  and  Gaines  &  Etheridge,  contra. 


Uoward  v.  The  Dayton  Coal  &  Iron  Company  et  al. 

1.  In  a  joint  action  against  two  defendants  for  trespass  upon  land, 
the  plaintiff  may  recover  against  one  if  it  appear  that  the  trespass 
was  several  and  not  joint. 

2.  The  evidence  showing  that  the  plaintiff  was  probably  entitled  to 
recover  at  least  nominal  damages  to  vindicate  bis  right,  it  was 
error  to  grant  a  nonsait.  Judgment  reversed, 
March  26, 1891.    Argued  at  the  last  term. 

Equitable  petition.  Before  Judge  Henry.  Walker 
superior  court.     August  term,  1892. 

On  November  4, 1890,  plaintiff  made  a  contract  with 
West,  Acosta  &  Tharp,  by  which  he  agreed  to  convey 
to  them  certain  land  (except  the  mineral  interest  therein, 
which  they  owned),  for  a  sum  to  be  paid  by  January  1, 
1892,  default  of  such  payment  to  cause  a  forfeiture  by 
them  of  all  rights  under  the  contract.     It  was  further 
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agreed  that  they  should  at  once  survey  the  land,  divide  it 
into  lots,  blocks,  streets,  etc.,  have  maps  made  and  sell  the 
lots,  paying  the  proceeds  to  him  upon  the  amount  due 
him,  until  his  claim  was  paid  oft',  he  making  deeds  to 
the  purchasers.  They  failed  to  carry  out  the  agreement, 
made  no  effort  to  put  the  lots  on  the  market  and  no  sale 
of  lots,  and  paid  him  but  a  very  small  part  of  the  pur- 
chase price.  After  the  agreement,  they  commenced  to 
mine  for  iron  ore  on  the  land,  and  constructed  a  railroad 
from  the  mine  to  the  Chattanooga  Southern  railroad, 
and  operated  the  same  for  transporting  ore  to  the  latter 
road.  They  subsequently  transferred  to  the  Dayton 
Coal  and  Iron  Co.  their  right  to  the  mineral  on  the  land, 
and  to  the  Chattanooga  Southern  Railroad  Co.  their 
right  to  operate  the  railroad  leading  from  the  mine.  On 
January  6, 1892,  after  demand  on  West,  Acosta  &  Tharp 
for  payment,  plaintiff'  brought  his  petition  against  them 
and  against  the  Dayton  company  and  the  railroad  com- 
pany. The  first  named  defendants  were  afterwards 
stricken.  The  object  of  the  petition  was,  to  have  a 
forfeiture  of  the  contract  declared ;  to  obtain  free  and 
uninterrupted  possession  of  the  land ;  to  enjoin  the  Day- 
ton company  from  trespassing  thereon,  and  the  railroad 
company  from  operating  the  railroad  on  the  land ;  and 
to  obtain  judgment  against  defendants  for  damages,  etc. 
It  was  alleged  that  the  Dayton  company  and  the  railroad 
company,  at  the  time  of  the  transfers  to  them,  .knew  of 
the  contract  referred  to.  On  final  trial  plaintiff'  intro- 
duced a  deed  conveying  the  land  to  himself,  dated  in 
1877,  and  properly  recorded.  He  informed  the  super- 
intendent of  the  Dayton  company  of  his  contract  with 
West,  Acosta  &  Tharp,  and  of  the  amount  they  owed 
him,  before  that  company  took  possession.  He  made 
no  objection  to  the  laying  of  the  railroad  track  at  the 
time  it  was  laid.  He  knew  nothing  of  the  transfer  of 
the  railroad  to   the   Chattanooga   Southern  conapany 
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until  long  after  the  Dayton  company  took  possession. 
The  Dayton  company  commenced  working  at  the  ore 
about  September  1,  1891.  They  built  houses  on  the 
land,  cut  timber  therefrom,  some  of  which  they  used 
in  mining  operations  and  some  they  cast  aside  to  clear  ' 
space  for  digging,  cut  several  roads  through  the  land, 
opened  immense  excavations  in  getting  out  ore,  and 
threw  slate  on  other  parts  of  the  land.  Plaintiff*  and 
other  witnesses  gave  estimates  of  various  amounts  of 
damage  caused  by  these  acts.  He  did  not  know  that 
the  company  had  done  much  in  the  way  of  cutting 
ditches  except  what  was  necessary  to  get  their  ore  out, 
but  did  not  think  it  was  necessary  to  throw  the  dirt  and 
slate  on  his  land  as  they  did.  He  had  two  or  three  acres 
of  the  land  cleared,  which  he  had  been  using.  They 
tore  away  and  burned  part  of  the  fence,  and  built  houses 
on  the  cleared  land. 

Defendant  moved  for  a  nonsuit  on  the  grounds,  that 
no  privity  between  them,  in  contract  or  tort,  was  shown ; 
that  the  testimony  was  too  indefinite  and  uncertain  to 
show  what  damage  was  done  by  the  several  defendants; 
that  it  showed  no  act  except  what  was  necessary  to  raise 
and  mine  the  ore ;  and  that  it  did  not  appear  that  the 
railroad  company  knew  of  the  contract  in  question,  nor 
that  plaintiif  ever  objected  to  or  opposed  any  of  the 
acts  complained  of.     The  motion  was  sustained. 

Payne  &  Walker  and  Copeland  &  Jackson,  for  plain- 
tift*.     Lumpkin  &  Shattuck,  for  defendants. 


BuicE  V.  McCrary. 


The  action  being  npon  an  account  for  lumber  sold  and  delivered,  and 
the  verdict  being  for  the  plaintiflf  in  these  terms:  "We  the  jury 
find  for  plaintiff  forty-one  doUars  and  four  cents  principal  and  in- 
terest," the  verdict  is  ambiguous,  inasmuch  as  it  does  not  clearly 
disclose  whether  the  interest  referred  to  was  interest  to  be  com- 
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pnted  on  the  amoant  specified,  or  was  interest  already  computed 
and  included  in  that  amount.  For  this  ambiguity  the  court  was 
warranted  in  granting  a  new  trial,  and  the  judgment  granting  it  is 
affirmed.  But  inasmuch  as  the  only  prejudicial  result  to  the  de- 
fendant below  would  be  that  he  mig^t  be  charged  with  interest  on 
interest  as  well  as  interest  on  the  principal  of  the  debt,  and  as  this 
result  can,  at  the  option  of  his  adversary,  be  avoided,  direction  is 
given  that  if  the  plaintiff  will,  during  the  term  at  which  the  remU- 
titur  from  this  court  shall  be  entered,  vacate  the  judgment  he  has 
heretofore  entered  up  on  the  verdict,  and  in  lieu  thereof  will 
enter  judgment  for  the  specific  amount  named  in  the  verdict,  with 
costs  in  the  court  below,  with  an  express  renunciation  of  any  inter- 
est thereon  and  an  express  declaration  in  the  face  of  the  judgment 
that  it  shall  bear  no  interest  whatever,  then  no  new  trial  shall  be 
had,  but  the  verdict,  thus  limited  in  its  effect,  shall  stand. 

Judgment  affirmed^  vnlh  direction, 
March  26, 1894.    Argued  at  the  last  term. 

Appeal.  Before  Judge  Henry.  Floyd  superior  court. 
March  term,  1893. 

Buice  sued  McCrary  in  a  justice's  court  upon  an  ac- 
count for  7,661  feet  of  lumber,  at  <flO  per  thousand 
feet,  furnished  at  various  dates  from  June  15  to  Decem- 
ber 27,  1888.  The  case  was  appealed  by  defendant  to 
the  superior  court,  where  he  pleaded  not  indebted,  and 
that  before  the  bringing  of  the  suit  he  sued  plaintift'  on 
a  note,  claiming  (46  principal,  and  plaintifi'  in  defence 
of  this  suit  filed  a  plea  of  set-oft*  in  which  he  claimed 
as  due  him  for  lumber,  three  items,  one  of  which  was 
the  item,  "November  24,  1888,  lumber,  <f  18.42";  and 
judgment  was  obtained  against  plaintiff*  for  $28.30  prin- 
cipal ;  wherefore  defendant  alleges  that  one  of  the  items 
now  sued  for  by  plaintiff*,  "  November  24,  1888,  lumber 
from  river  mill,  1,842  "  feet,  has  been  adjudicated  in  said 
former  suit.  The  verdict,  dated  April  19,  1898,  was: 
"We,  the  jury,  find  for  plaintiff  forty-one  dollars  and  four 
cents  principal  and  interest."  Defendant  moved  for  a 
new  trial  upon  the  general  grounds,  and  because  the 
verdict  should  have  been  for  a  certain  sum  as  principal 
and  another  sum  as  interest,  and  the  principal  and  in- 
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terest  should  not  have  been  consolidated  in  one  gross 
sum.  Upon  the  latter  ground  a  new  trial  was  granted. 
Plaiutift*  excepted,  alleging  that  the  court  should  have 
given  the  verdict  a  reasonable  and  legal  construction 
and  intendment;  contending  that  the  meaning  is  forty- 
one  dollars  and  four  cents  as  principal,  with  interest  to 
be  added,  the  computation  of  the  interest  to  be  made  upon 
said  principal,  from  the  time  the  principal  became  due, 
which  was  January  1,  1889,  all  of  which  could  be  ascer- 
tained and  fixed  by  reference  to  the  pleadings. 

McHbnry,  Nunnally  &  Neel,  for  plaintiff. 
Dean  &  Smith,  by  brief,  for  defendant. 


Ig*  \^  Dempsey^v.  The  City  of  Rome. 

94    420l 

s99  1931  2.  The  evidence  showing  that  the  plaintiff  was  injured  at  night  by 

^  *^  getting  his  foot  fast  in  a  hole  which  had  existed  for  two  weeks  or 

g^  ^20  longer  in  a  plank  crossing  upon  one  of  the  most  frequented  streets 

123  823'  of  the  city,  the  plaintiff  at  the  time  using  the  crossing  as  one  of 

123  825'  the  public  for  a  footway  in  passing  over  it,  the  case  was  one  for 

94  420  submission  to  the  jury  on  the  question  of  negligence  by  the  city 

authorities  in  having  and  leaving  the  crossing  in  that  condition. 
2.  The  evidence  further  showing  that  the  hole  extended  longitudi- 
nally along  the  crossing  and  was  about  ten  or  fifteen  inches  long, 
three  inches  wide  and  two  or  three  inches  deep,  and  that  the 
plaintiff  had  observed  it  a  week  or  two  before  he  was  injured,  and 
that  at  the  time  he  stepped  into  it  he  '*  had  his  hands  in  his  pants 
pockets,  was  walking  very  peart  and  wasn't  paying  any  atten- 
tion," it  was  a  question  for  the  jury  whether,  under  these  circum- 
stances, he  was  negligent  in  not  thinking  of  the  defect  in  the  cross- 
ing, looking  out  for  it  and  taking  care  for  his  own  safety.  It  was 
error  to  grant  a  nonsuit.  Judgment  reversed. 

March  S6, 18M.    Arfcned  at  the  last  term. 

Action  for  damages.  Before  Judge  Henry.  Floyd 
superior  court.     March  term,  1893. 

Dempsey  sued  the  city  for  personal  injuries.  At  the 
conclusion  of  his  evidence,  defendant  moved  for  a  non- 
suit upon  the  grounds  that  there  was  no  evidence  show- 
ing the  city  had  notice  of  the  defect  in  the  sidewalk,  or 
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was  guilty  of  negligence  causing  the  injury ;  and  that 
the  evidence  showed  that  plaintift*,  by  the  exercise  of 
ordinary  care  and  diligence,  could  have  avoided  the  in- 
jury.    The  nonsuit  was  granted. 

Plaintiff'  testified :  About  seven  or  eight  o'clock  on 
the  night  of  December  13,  1891,  while  walking  down 
Broad  street,  the  most  public  street  in  Rome,  his  foot 
was  caught  in  a  hole  in  a  plank  crossing  on  the  street, 
and  he  was  thrown  violently  to  the  ground  and  injured 
in  manner  described.  He  was  with  his  wife  going  home, 
and  perfectly  sober.  The  plaAk  crossing  was  a  contin- 
uation of  Broad  street  sidewalk,  and  crossed  another 
street  flat  on  the  ground.  In  coming  this  way  he  gen- 
erally walked  on  the  opposite  side  of  the  street,  though 
possibly  once  or  twice  a  week  he  came  down  this  side. 
He  had  seen  the  hole  a  week  or  two  before  he  was  in- 
jured. He  had  his  hands  in  his  pockets,  was  walking 
"  very  peart,"  and  was  paying  no  attention.  His  foot 
was  caught  in  a  hole  about  ten  or  fifteen  inches  long, 
three  inches  wide  and  two  or  three  inches  deep,  and  he 
was  twisted  around  and  thrown  down.  The  hole  was 
nearly  half  across  the  street  on  one  side,  and  was  located 
so  as  to  be  in  the  direct  pathway  of  one  when  two  per- 
sons were  walking  together.  He  did  not  see  the  hole 
until  after  he  fell.  Did  not  remember  whether  there 
was  a  light  burning  or  not. — Other  witnesses  testified 
that  they  had  seen  this  hole  several  weeks  before  plain- 
tiff was  hurt ;  that  a  woman  fell  and  was  hurt  at  the 
same  place  afterwards,  and  after  this  one  of  the  city's 
hands  filled  up  the  hole ;  and  that  the  hole  was  about 
eight  or  ten  inches  long,  three  or  four  inches  wide  and 
two  or  three  inches  deep,  not  quite  the  size  of  a  brick. 
Another  testified,  that  she  was  hurt  at  the  same  place 
in  the  daytime,  her  foot  being  caught  in  the  hole  in  the 
crossing  and  she  being  thrown  down;  that  it  was  a  little 
place  and  did  not  look  like  any  one  could  be  hurt  in  it; 
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and  that  she  was  walking  along  and  not  thinking,  and 
her  foot  went  down  in  the  hole. 

McHenry,  Nunnally  &  Neel,  for  plaintiff. 
Reece  &  Denny,  for  defendant. 


Rome  Railroad  Co.  v.  Chattanooga,  R.  &  C.  R.  R.  Co. 

1.  Where  a  railroad  company,  by  contract  express  or  implied,  admits 
another  company  into  the  possession,  use  and  occupation,  jointly 
with  itself,  of  its  depot,  yards,  yard-tracks,  and  other  terminal 
facilities,  the  relation  of  landlord  and  tenant  is  established  be- 
tween the  two  companies  and  continues,  if  no  term  be  fixed  by 
contract,  so  long  as  such  joint  possession,  use  and  occupation  may 
last.  And  if  no  amount  of  compensation  be  agreed  upon,  the 
law  will  imply  an  undertaking  to  pay  such  amount  as  may  appear 
to  be  fair  and  reasonable.  Under  the  statutory  system  established 
by  the  code,  this  compensation  is,  in  its  nature  and  character, 
rent,  and  may  be  collected  by  distress  warrant  sued  out  by  the 
landlord  company  on  affidavit  setting  forth  and  claiming  a  specific 
amount  as  due  for  rent,  the  tenant  having,  of  course,  a  right  to 
controvert  the  claim  by  counter-affidavit,  as  may  be  done  in  other 
cases  of  distress  for  rent. 

2.  If,  in  the  arrangement  between  the  two  companies,  it  was  contem- 
plated and  understood  that,  as  part  of  the  means  of  enjoyment 
of  the  rented  premises,  the  tenant  should  have  the  use  upon  the 
premises  of  some  of  the  landlord's  servants  and  rolling-stock, 
whether  continuously  or  only  occasionally,  and  these  were  let 
with  the  premises  in  one  and  the  same  contract,  the  compensation 
for  the  whole  in  one  gross  sum,  the  realty  element  being  the  main 
consideration  and  the  other  elements  only  incidental,  may  be 
treated  as  rent  and  collected  by  distress  warrant. 

3.  It  is  not  manifest  that  the  price  paid  by  another  company  for  a 
similar  occupation  of  the  premises,  after  the  occupation  of  the 
outgoing  tenant  company  had  ceased,  would  be  admissible  evi- 
dence upon  the  question  of  the  amount  of  rent  which  this  com- 
pany ought  to  pay.  Judgment  reversed^ 
March  28.  1S91.    Argued  at  the  last  term. 

Distress  warrant.     Before  Judge  Henry.     Floyd  su- 
perior court.     March  term,  1893. 

The    affidavit  dated    May  4,  1891,  upon    which  the 
warrant  issued,  alleged,  that  the  Chattanooga,  Rome 
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A  Columbus  Railroad  Company  was  indebted  to  the 
Rome  Railroad  Company  $82,500  "for  the  rent  of  de- 
pots and  depot  buildings  and  yards,  tracks  and  side- 
tracks of  the  Rome  Railroad  Company  in  the  city  of 
Rome,  Georgia,"  describing  their  location,  "and  also  for 
the  rent  of  the  rights  and  privileges  incident  to  the  use 
and  occupation  of  the  said  above  named  property  since 
the  18th  day  of  July,  1888,  and  for  the  rent  of  the  ter- 
minal facilities,  rights,  privileges  and  franchises,  and  for 
the  rent  of  the  freight  and  passenger  privileges  in  the 
city  of  Rome  and  enjoyed  by  the  said  Chattanooga, 
Rome  &  Columbus  Railroad  Company  since  the  18th  day 
of  July,  1888,  and  also  for  the  rent  of  box-cars,  caboose- 
cars  and  switch-engines  since  the  18th  day  of  July, 
1888,  in  the  sum  aforesaid."  Counter-affidavit  was  made, 
that  the  sum  distrained  for  was  not  due.  At  the  con- 
clusion of  the  testimony,  defendant  moved  a  nonsuit  on 
the  grounds,  that  under  the  evidence  the  remedy  by  dis- 
tress warrant  does  not  lie;  that  no  contract  is  shown  to 
pay  any  fixed  sum  as  rent  in  money  or  specifics,  nor  is 
any  custom  shown  by  which  a  payment  in  specifics  may 
be  implied  or  the  value  thereof  shown ;  that  no  term  is 
shown ;  that  the  use  of  plaintift''8  property  was  a  mere 
license,  revocable  at  the  will  of  plaintiff';  that  the  sum 
<;laimed  was  for  the  use  of  certain  railroad  tracks, 
switches,  depots  and  privileges,  all  of  which  were  in  the 
possession  of  and  controlled  by  plaintiff*,  and  for  the  hire 
of  personalty  and  the  services  of  the  plaintift'^s  servants, 
and  said  sum  cannot  be  apportioned  so  as  to  authorize 
a  verdict  for  any  sum  on  account  of  rent.  This  motion 
was  sustained,  and  plaintiff*  excepted. 

The  testimony  shows,  that  from  July  18,  1888,  to 
May,  1891,  the  Chattanooga,  Rome  &  Columbus  Rail- 
road Company  used  the  depot  buildings,  yards,  grounds, 
side-tracks  and  other  railroad  terminal  facilities  belong- 
ing to  the  Rome  Railroad  Company  in  the  city  of  Rome, 
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as  its  tenant.  There  was  no  written  contract,  but  there 
was  a  distinct  and  definite  agreement  between  the  offi- 
cers of  the  companies  that  the  C,  R.  &  C.  Co.  was  to 
pay  to  the  Rome  Co.,  as  rental  for  the  premises  and  the 
use  of  its  terminals,  whatever  they  were  worth  for  rent* 
Nothing  has  been  paid  on  this  rental  account.  About 
ten  or  twelve  thousand  dollars  per  annum,  during  the 
period  it  occupied  and  used  the  premises  mentioned^ 
would  be  a  fair  rental  for  the  premises  and  for  the  uses 
to  which  the  tenant  put  them.  There  was  never  any 
question  of  liability  as  to  the  C,  R.  &  C.  Co.,  as  it  at  all 
times  acknowledged  its  liability  for  rent,  but  on  account 
of  its  financial  necessities,  at  the  repeated  request  of  ita 
president,  the  directors  of  the  Rome  Co.  postponed  tak- 
ing any  action  to  recover  their  rents  until  just  prior  to 
May  5,  1891.  The  C,  R.  &  C.  Co.  was  unable  to  buy 
terminals,  and  was  compelled  to  rent  those  of  the  Rome 
Co.  On  account  of  the  grades  through  the  city  it  was 
almost  impossible  to  operate  the  C,  R.  &  C.  R.  R.  with- 
out getting  into  the  Rome  R.  R.  yards,  and  in  order  to 
do  business  in  Rome  the  C,  R.  &  C.  was  virtually  com- 
pelled to  obtain  the  use  of  the  yards,  tracks,  depot,  etc.,. 
of  the  Rome  R.  R.  This  necessity  was  absolute  and 
pressing ;  no  other  course  was  practicable.  These  ter- 
minals were  used  by  the  C,  R.  &  C,  not  only  for  its 
local  business  in  Rome,  but  also  for  its  transfer  business 
between  other  connecting  roads  in  Rome,  and  it  used 
the  tracks  of  the  Rome  R.  R.  as  a  storage  for  cars  go- 
ing to  and  coming  from  other  roads  at  Rome.  It  also 
used  the  depot  buildings  and  offices  for  various  officers, 
and  virtually  operated  its  transportation  department 
from  this  point.  By  the  use  of  these  railroad  facilities 
it  was  enabled  to  reach  directly  various  manufacturers 
in  Rome,  without  paying  trackage  or  usual  transfer 
(Charges,  thus  saving  much  money.  Some  of  these  Rome 
railroad  tracks  were  also  used  by  the  C,  R.  &  C.  for  it«^ 
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bulk  carload  deliveries.  It  was  beneficial  and  necessary 
to  the  C,  R.  &  C.  to  rent  these  terminals.  At  first  it  was 
thought  that  the  union  of  the  business  of  the  two  roads 
in  the  same  yard  and  depot  would  benefit  the  Rome  road 
to  some  extent,  and  probably  it  was  benefited  thereby, 
but  the  benefits  were  mutual,  and  in  the  end  it  was  clearly 
demonstrated  that  the  defendant  company  enjoyed  the 
larger  share  of  the  benefits  arising  from  this  arrange- 
ment. Besides  the  depot  buildings,  the  terminals  con- 
sisted of  tracks  and  side-tracks.  The  Rome  road  switched 
cars  for  the  C,  R.  &  C.  road,  and  would  have  had  the 
right,  under  ruling  of  the  State  railroad  commission,  ta 
charge  trackage  on  all  these  cars ;  but  did  not  charge 
the  C,  R.  &  C.  anything  for  trackage  but  simply  for 
rent.  For  part  of  the  time  the  crew  and  engine  of  the 
Rome  Co.  did  some  of  the  switching,  or  the  C,  R.  &  C. 
may  have  run  cars  by  itself  with  the  permission  of  the 
Rome  Co.  Most  of  the  time  it  was  the  crew  and  engine 
of  the  Rome  Co.,  etc. 

Plaintitt'  oftered  to  proved  that  the  Central  Railroad 
Co.  which  bought  the  C,  R.  &  C,  and  was  its  immediate 
successor,  paid  plaintift*  $1,000  a  month  rent  for  the  use 
of  the  same  property  as  that  leased  to  the  C,  R.  &  C.^ 
and  did  less  business  over  these  terminals  than  did  the 
C,  R.  4;  C.     This  was  rejected. 

W.  W.  Brookes  and  W.  T.  Turnbull,  for  plaintiff*. 
J.  Branham,  for  defendant. 


Samuels  r.  Briscoe,  executor. 


the  judgment  of  the  magistrate  was  contrary  to  law  and  evidence, 
and  the  parties  having  bjeen  at  issue  in  a  justice's  court  on  matters 
of  fact,  u  review  of  the  judgment  would  necessarily  involve  a  re- 
vision of  these  matters.  Consequently  the  remedy  of  the  losing 
party  was  appeal  and  not  certiorari^  and  the  superior  court  did  not 
err  in  dismissing  the  certiorari  for  this  reason.  Judgment  affirmed. 
March  26, 1891.    Argued  at  the  last  term. 


94    426 
100    406 


Some  of  the  errors  assigned  in  the  petition  for  certiorari  being  that         j  94  42ft| 
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Certiorari.  Before  Judge  Henry.  Floyd  superior 
court.     March  term,  1893. 

Suit  was  brought  in  a  justice's  court  by  attachment 
for  the  purchase  money  of  a  mule.  Plaintiff  obtained 
judgment  of  the  justice  for  $95  with  interest  and  cost. 
Defendant  carried  the  case  to  the  superior  court  bj''  cer- 
tiorari joMeging  that  the  justice  erred,  in  sustaining  plain- 
tiff's motion  to  strike  the  plea  that  the  vendor's  pur- 
chase money  debt  had  been  satisfied;  in  giving  judg- 
ment for  plaintiff,  contrary  to  law  and  evidence,  in  that 
the  testimony  of  defendant  of  a  former  suit  was  received 
without  objection,  and  yet  judgment  was  given  for  plain- 
tiff; in  giving,  judgment  for  plaintiff,  contrary  to  law 
and  evidence,  in  that  the  testimony  introduced  by  plain- 
tiff showed  that  she  was  not  defendant's  vendor,  and 
that  his  vendor  had  his  purchase  money  debt  satisfied 
by  plaintift'  paying  said  vendor  a  valuable  consid- 
eration on  the  purchase  money  note,  without  hold- 
ing the  vendor  liable  in  the  event  the  note  was  not 
paid  by  the  maker  (defendant);  and  in  giving  judg- 
ment for  plaintiff,  contrary  to  law  and  evidence,  in 
that  it  appeared  from  the  testimony  for  the  plaintift* 
that  she  did  not  sell  the  mule  to  defendant,  and  there- 
fore she  could  not  sustain  her  attachment  for  purchase 
money.  In  the  superior  court  the  certiorari  was  dismissed 
on  plaintift*'s  motion,  because  there  should  have  been  an 
appeal,  the  amount  involved  being  over  $50,  and  there 
being  a  disputed  question  of  fact.  Defendant  assigned 
this  judgment  as  error,  because,  (1)  "there  was  no  ques- 
tion of  disputed  facts  involved  in  the  certiorari'';  and 
(2)  "there  was  an  unmixed  proposition  of  law,  the  ad- 
judication of  which  would  have  completely  and  finally 
overruled  the  justice's  judgment*  and  disposed  of  the 
-case." 

Dean  &  Smith  and  A.  G.  Ewing,  for  plaintiff  in  error. 
J.  B.  F.  Lumpkin,  contra. 
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Coleman  v.  Nbvin. 

1.  A  mortgagor  of  a  stock  of  goods  having,  with  consent  of  the  mort- 
gagee, sold  and  delivered  the  stock  to  a  person  who  bought  it  with 
notice  of  the  mortgage  and  upon  the  understanding  that  It  was  to 
remain  bound  until  he  himself  paid  off  and  discharged  the  mort- 
gage, which  he  agreed  to  do-,  and  the  mortgage  having  been  duly 
recorded  before  this  transaction  took  place,  all  the  stock  as  it  then 
existed,  except  as  to  the  articles  afterwards  sold  by  the  purchaser, 
remained  subject  to  the  mortgage  lien  for  any  balance  of  the  mort- 
gage debt  left  unpaid ;  and  this  mortgage  would  take  priority  as  to 
this  identical  property  and  its  proceeds  at  a  judicial  sale  over  a 
subsequent  mortgage  executed  by  the  purchaser  to  his  own  credi- 
tor, but  the  lien  of  the  latter  mortgage  on  additions  made  to  the 
stock,  and  their  proceeds,  would  be  unaffected  by  the  existence  of 
the  former  mortgage. 

2.  There  being  an  agreement  of  the  parties  to  sell  by  the  receiver 
free  from  the  liens  of  both  mortgages,  and  to  contend  for  the  pro- 
ceeds, and  the  evidence  showing  that  at  the  time  of  the  receiver's 
sale  the  value  of  that  part  of  the  property  sold  by  him  which  was 
covered  by  the  first  mortgage  was  equal  to  or  greater  than  the 
value  of  the  other  part  of  the  property,  and  both  parcels  having 
been  sold  together  and  their  proceeds  intermixed,  the  court  erred 
in  not  awarding  at  least  half  of  these  proceeds  to  the  first  mort- 
gage, and  in  giving  the  second  mortgage,  as  to  the  whole  amount 
due  upon  it,  priority  over  the  first.  Judgment  reversed. 
HArcb  26, 1394.    Argued  at  the  last  term. 

Motion  to  distribute  money.  Before  Judge  Henry. 
Floyd  superior  court.     March  term,  1893. 

On  February  18,  1891,  McGuire  borrowed  of  Mrs. 
Coleman  $575,  and  to  secure  its  repayment  gave  her  a 
mortgage  on  his  stock  of  goods,  fixtures,  furniture,  tools 
and  all  property  of  every  kind  in  his  plumbing  estab- 
lishment in  Rome,  the  names  of  the  various  articles 
mortgaged  being  set  forth.  The  mortgage  was  duly 
recorded.  On  July  13,  1891,  McGuire  sold  and  deliv- 
ered to  Childs  the  goods  covered  by  this  mortgage,  with 
the  consent  of  Mrs.  Coleman;  the  terms  of  sale  being 
that  Childs  should  pay  the  Coleman  mortgage  (which 
should  follow  the  stock  in  his  hands),  compromise  a 
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junior  mortgage  in  favor  of  James,  and  give  McGuire 
employment  at  a  certain  salary.  Childs  borrowed  $300 
from  Nevin  and  compromised  the  James  mortgage  at 
the  time  of  the  sale.  Mrs.  Coleman,  on  January  2, 
1892,  foreclosed  her  mortgage,  and  execution  issued. 
Three  days  later  she  brought  suit  against  Childs  to  re- 
cover the  amount  of  the  debt*  due  her,  and  caused  gar- 
nishments to  be  issued  from  which  she  realized  a  sum 
sufficient  to  reduce  her  debt  to  $380.50  principal.  The 
garnishees  were  discharged  in  the  same  month.  Childg 
had  become  insolvent,  and  on  the  petition  of  sundry 
creditors  McGuire  was  appointed  receiver  for  his  assets. 
As  receiver  McGuire  sold  the  goods  remaining  on  hand 
for  $470.  He  testified  that  of  these  goods  there  was 
$550  of  the  old  stock  sold  by  him  to  Childs,  and  $810 
of  the  new  stock,  according  to  invoices.  The  new  stock 
consisted  of  light  goods,  and  was  not  very  salable ;  the 
old  stock  was  of  heavy  staple  goods,  was  very  salable 
and  worth  more  than  the  new  stock.  It  was  admitted 
that  the  property  was  sold  by  the  receiver  freed  from 
all  incumbrances;  this  fact  was  announced  at  the  sale,, 
and  consent  thereto  was  given  by  the  attorney  for  Mrs. 
Coleman  and  by  Childs,  it  being  further  announced  that 
the  mortgagees  would  look  to  the  fund  arising  from  the 
sale  for  payment.  Nevin's  mortgage,  given  to  him  by 
Childs,  was  dated  January  22,  1892,  and  was  given  to 
secure  a  note  for  $300,  dated  November  13, 1891,  and  due 
February  13, 1892.  It  was  foreclosed  on  April  13, 1892. 
It  covered  all  the  stock  of  goods,  furniture  and  per- 
sonalty of  every  kind  then  in  the  plumbing  establish- 
ment, and  all  stock  thereafter  purchased.  It  did  not 
appear  that  Nevin  knew  of  the  terms  of  the  sale  by 
McGuire  to  Childs,  but  he  knew  at  the  time  of  the  trans- 
fer that  Childs  took  possession  and  succeeded  McGuire 
in  the  business. 

On  contest  for  the  fund  raised  by  the  receiver's  sale, 
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the  case  having  been  submitted  to  the  judge  without  a 
jury,  he  decided  that  the  Coleman  execution  should  be 
postponed  to  that  of  Nevin.     Mrs.  Coleman  excepted. 

Henry  Walker,  by  J.  Branham,  for  plaintift'  in  error. 
FoucH^  &  Fouch6,  contra. 


Brumby  v.  Rickoff. 


1.  According  to  the  act  of  October  25tby  18S9,  which  declares  that  all 
affidavits  that  are  the  foandation  of  legal  proceedings  shall  be 
amendable  to  the  same  extent  as  ordinary  declarations,  an  affi- 
davit to  obtain  an  attachment,  and  alleging  the  ground  of  attach- 
ment to  be  that  the  debtor  is  **  about  to  remove  without  the  limits 
of  the  State/'  is  amendable  by  adding  to  these  terms  the  words 
•*  and  county,"  so  as  to  make  it  read,  "without  the  limits  of  the 
State  and  county."  When  so  amended  on  oath,  whether  the 
amendment  be  sworn  to  orally  or  in  writing,  the  affidavit  should 
be  construed  as  expressing  what  was  originally  intended  by  the 
affiant,  and  thus  construed  is  sufficient.  There  was  consequently 
no  error  in  overruling  the  certiorari  as  to  points  made  touching  the 
affidavit 

2.  The  ground  of  the  attachment  having  been  duly  traversed  as  pro- 
vided for  in  section  3312  of  the  code,  the  defendant  was  entitled 
to  introduce  evidence  to  sustain  his  traverse,  and  the  presiding 
justice  erred  in  holding  that  it  was  too  late  to  do  this  after  the  de- 
fendant had  replevied  the  property  attached.  With  respect  to  this 
element  of  the  case,  the  superior  court  erred  in  not  sustaining  the 
certiorari.  Judgment  reversed. 
Ifarch  26, 1884.    Argued  at  the  last  term. 

Certiorari.  Before  Judge  Henry.  Floyd  superior 
-court.     March  term,  1893. 

Attachment  was  sued  out  on  the  ground  that  the  de- 
fendant was  "about  to  remove  without  the  limits  of  the 
State."  Levy  was  made,  and  the  defendant  replevied 
the  property.  He  also  filed  a  traverse,  alleging  that  he 
was  not  about  to  remove  without  the  limits  of  the 
county.  At  the  trial  he  moved  to  dismiss  the  attach- 
ment, for  the  reason  that  the  ground  therefor  was  not 
one  of  those  laid  down  in  the  code.     The  motion  was 
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overruled,  and  the  plain tift'  was  allowed  to  amend  by  ad- 
ding the  words  "  and  county  "  after  the  word  "  State." 
The  plaintiff  proved  that  the  defendant  owed  him  the 
amount  for  which  the  attachment  was  sued  out,  but 
made  no  proof  of  the  fact  stated  as  the  ground  of  at- 
tachment ;  whereupon  defendant  moved  to  dismiss  the 
the  case  as  by  nonsuit.  The  motion  was  overruled,  and 
the  court  also  refused  to  allow  defendant  to  introduce 
evidence  to  sustain  the  traverse,  holding  that  the  ground 
of  attachment  could  not  be  traversed  after  the  property 
attached  had  been  replevied.  Judgment  for  the  plaintiff 
was  rendered;  and  by  certiorari  defendant  assigned  each 
of  the  foregoing  rulings  as  error.  The  certiorari  was 
overruled,  and  defendant  excepted. 

W.  S.  RowELL,  by  R.  T.  Fouch£,  for  plaintift'  in  error. 
G.  A.  H.  Harris,  contra. 


!«»fl  68»  The  Western  Union  Teleoraph  Company  v.  Hines. 

In  an  action  by  the  sendee  of  a  telegram  a^inst  the  company  for 
special  damages,  the  case  being  one  in  which  the  contents  of  the 
telegram  sent  are  material ,  the  loss  by  the  plaintiff  of  the  tele- 
gram received  will  not  lay  the  foundation  for  introducing  parol 
evidence  of  its  contents,  without  accounting,  by  notice  to  produce 
or  otherwise,  for  the  non-production  of  the  telegram  written  and 
delivered  by  the  sender  for  transmission.  If  the  case  of  CindnnaH 
<kc,-Eailway  v.  Disbrow  dt  Co,,  76  Ga,  253,  is  to  be  construed  as  at 
variance  with  this  ruling,  it  is  in  conflict  with  sections  8767, 3768, 
of  the  code,  as  well  as  with  the  established  law  as  it  existed  prior 
to  the  code.  For  this  reason  the  case  mentioned  should  be  treated 
as  colored  and  controlled  by  its  own  peculiar  facts,  including  the 
circumstance  that  the  party  whose  duplicate  of  the  contract  was 
not  lost  was  probably  put  upon  notice  prior  to  the  trial  that  the 
duplicate  of  the  other  party  had  been  lost,  this  notice  resulting  from 
the  examination  of  a  witness  by  interrogatories  before  the  trial 
to  prove  the  loss  and  verify  a  copy  of  the  instrument 
Muroh  86, 1894.   Argued  at  the  last  t«rm.  Judgment  revened. 

Action  for  damages.     Before  Judge  Henrt.     Floyd 
superior  court.     March  term,  1898. 
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The  suit  was  for  failure  of  the  telegraph  company  to 
deliver  to  plaintiff  a  message,  to  wit:  "Birmingham, 
Ala.,  March  11,  1889.  To  John  C.  Hines,  616  Broad 
street,  Rome,  Ga.  Have  work ;  come  at  once.  J.  B. 
Dabney."  Plaintift'  alleged,  that  because  of  said  non- 
delivery he  did  not  go  to  Birmingham,  and  thereby 
failed  to  obtain  employment  which,  under  previous  con- 
tract with  Dabney  (setting  it  forth),  he  would  have  ob- 
tained had  he  received  the  notice  contained  in  the  mes- 
sage and  gone  to  Birmingham  in  response  thereto.  He 
obtained  a  verdict,  and  defendant's  motion  for  a  new 
trial  was  overruled.  The  only  ground  of  the  motion 
material  to  this  report  is,  that  the  court  allowed  plain- 
tiff to  testify  to  the  contents  of  the  message  set  out  in 
the  declaration,  over  objection  that  it  did  not  appear 
that  the  original  message  filed  in  the  Birmingham  office 
was  lost  or  mislaid,  and  that  said  original  was  the  best 
evidence  of  its  own  contents.  It  appeared  from  plain- 
tiff's evidence,  that  the  message  set  out  in  the  declara- 
tion was  delivered  to  him,  but  not  until  twelve  days 
after  its  date,  and  not  until  he  had  gone  to  the  telegraph 
office  and  inquired  if  there  was  a  message  for  him;  and 
that  he  delivered  this  dispatch  to  his  counsel,  and  it 
was  afterwards  lost,  and  though  diligently  searched  for, 
could  not  be  found.  He  testified  that  the  copy  set  out 
in  the  declaration  was  correct. 

BiGBY,  Reed,  Berry  &  Footb  and  Wrights  &  Harper, 
for  plaintift'  in  error. 
W.  T.  TuRNBULL  and  W.  H.  Mitchell,  contra. 


The  Western  Union  Telegraph   Company  v.  Blancb. 

1.  In  an  action  against  a  telegraph  company  for  the  statutory  pen- 
alty for  failure  to  transmit  and  deliver  with  due  diligence,  the 
message  actually  delivered  by  the  company  to  the  sendee  is  ad- 
missible as  original  evidence,  and  is  not  secondary  in  its  nature. 
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Conyers  v.  Postal  Tel,  Cable  Co.,  92  Ga.  619 ;  Western  Union  Telegraph 
Go.  V.  Bates,  93  Ga.  352. 
2.  The  pleadings  raising  no  issue  as  to  any  stipulation  with  reference 
to  the  time  or  mode  of  presenting  a  claim  for  the  penalty,  and  the 
record  furnishing  no  indication  that  any  question  on  that  subject 
was  raised  or  decided  in  the  court  below* ;  and  the  evidence  appli- 
cable to  the  issue  tried  fully  warranting  the  verdict,  it  is  not  ap- 
parent to  this  court  that  there  was  any  error  in  denying  the  mo« 
tion  for  a  new  trial.  Judgment  affirmed. 

March  26, 1894.    Ariru^  ^^  ^^^  l^at  term. 

Action  for  penalty.  Before  Judge  Janes.  Haralson 
superior  court.     January  term,  1893. 

On  July  30,  1891,  Blance  delivered  a  message  at  de- 
fendant's office  in  Cedartown,  for  transmission  to 
Buchanan  and  delivery  to  Craven  at  that  place.  De- 
fendant's agent  at  Buchanan  received  the  message  but 
forgot  to  deliver  it  until  he  was  asked  about  it  three 
days  afterwards.  Suit  was  brought  on  June  7,  1892, 
for  the  statutory  penalty.  No  plea  except  that  of  the 
general  issue  appears  in  the  record.  Plaintiff  intro- 
duced the  message  which  was  finally  delivered  at  Buch- 
anan, and  it  was  received  over  objection  that  the  original 
message  delivered  for  transmission  had  not  been  pro- 
duced or  accounted  for.  Afterward  the  defendant  com- 
pany introduced  the  original  message  as  received  by  it 
at  Cedartown.  On  the  back  of  it  were  printed  the  usual 
statements  as  to  the  terms  on  which  all  messages  are 
received  by  the  company,  including:  "This  company 
will  not  be  liable  for  damages  or  statutory  penalties  in 
any  case  where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  the  message  is  filed  with  the 
company  for  transmission."  The  jury  found  for  the 
plaintiff.  Defendant  moved  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  evi- 
dence; and  for  error  in  admitting  the  message  delivered 
at  Buchanan,  over  the  objection  stated. 

*Seeifa<^v^.  Tdegraph  Co.,  anU,  988. 
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DoRSBY,  Brewster  &  Howell  and  J.  M.  McBride,  for 
plaintift'  in  error. 

S.  L.  Craven  and  Colvillb  &  Noyes,  contra. 


DicKEN  V.  The   Western   Union   Telegraph  Company,  jot  m 

There  being  no  court  in  this  State  on  which  jurisdiction  to  entertain 
suits  for  penalties  is  expressly  conferred  by  the  constitution  or  by 
statute,  and,  with  the  exception  of  equity  cases,  suits  for  divorce 
and  cases  involving  titles  to  land,  restricted  jurisdiction  in  civil 
cases  being  generally  with  reference  to  the  amount  in  controversy, 
and  this  restriction  being  applied  expressly  to  justice's  courts  both 
in  the  constitution  and  the  statutes,  it  follows  that  an  act  imposing 
a  penalty  of  one  hundred  dollars  upon  telegraph  companies  for 
neglect  of  duty,  and  declaring  that  the  same  **  may  be  recovered 
by  suit  in  a  justice  or  other  court  having  jurisdiction  thereof," 
should  be  construed  as  intending  to  confer  jurisdiction  upon  any 
court  whatsoever  whose  jurisdiction  in  any  class  of  actions  against 
telegraph  companies  would  extend  to  suits  for  one  hundred  dol- 
lars. It  is  no  argument  against  this  construction  and  this  inter- 
pretation of  the  legislative  intent,  that  the  attempt  to  invest  jus- 
tice's courts  with  jurisdiction  was  defeated  by  the  constitutional 
provision  which  restricts  the  jurisdiction  of  these  courts,  in  cases 
of  tort,  not  only  to  one  hundred  dollars,  but  to  injuries  to  per- 
sonal property,  thus  excluding  penalties  for  the  non-performance 
of  a  public  duty.  The  case  of  Solomon  v.  WeBlem  Union  Telegraph 
Company,  92  Oa,  360,  reviewed  and  affirmed.  Judgment  reversed. 
April  21, 1894.    Argued  at  the  last  term. 

Action  for  penalty.     Before  Judge  Jenkins.     Morgan 
-superior  court.     March  term,  1893. 

The  suit  was  brought  to  the  county  court,  where  the 
judge  found  for  the  defendant.  Plaintiff  appealed  to 
the  superior  court,  where  defendant  filed  a  demurrer  on 
the  ground  that  the  county  court  had  no  jurisdiction  of 
the  case,  it  being  a  suit  to  recover  a  penalty,  and  the 
jurisdiction  of  the  county  court  being  limited  to  suits  on 
-contracts  and  torts.     The  demurrer  was  sustained. 

W.  R.  MusTiN,  for  plaintift' 

GusTiN,  GuERRY  &  Hall,  for  defendant. 

▼  9428 
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The  Western  Union  Telegraph  Company  v.  Brightwell, 

This  case  is  ruled  on  the  question  of  jurisdiction  by  Dicktn  v.  WeUem 
Uni4m  Telegraph  Co.,  decided  at  this  term  (ante) ;  and  on  the  ques- 
tion of  release  by  refunding  the  toll  paid  to  the  company  for  trans- 
mission, by  Western  Union  Telegraph  Co.  v.  Taylor^  84  Oa.  419,  (3). 
April  16, 1894.    Argrued  at  the  last  term.  Judgment  affirmed. 

Action  for  penalty.  Before  Judge  Bartlbtt.  Ter- 
rell Buperior  court.     May  term,  1893. 

The  suit  was  brought  in  the  county  court,  and  went 
by  appeal  to  the  superior  court,  where  defendant  de- 
murred on  the  ground  that  the  county  court  had  no 
jurisdiction  of  the  subject-matter.  The  demurrer  was 
qverruled.  Defendant's  counsel  requested  the  court  to 
charge  the  jury  that  if,  after  failure  to  transmit  the  mes- 
sage, the  defendant's  agent  refunded  to  plaintift'  the 
money  paid  by  him  for  such  transmission,  the  contract 
between  the  parties  was  rescinded,  all  rights  growing 
out  of  it  were  abrogated,  and  plaintift*  could  not  recover. 
The  request  was  denied,  and  the  verdict  was  for  the 
plaintift*.  Defendant  assigned  error  on  the  rulings  stated. 

GusTiN,  GuERRY  &  Hall  and  Nottingham  &  Brunson, 
for  plaintiif  in  error.     Hoyl  &  Parks,  contra. 


Wolf  v.  The  Western  Union  Telegraph  Company. 

Where,  in  transferring  a  telegraphic  message  from  the  instrument  to. 
paper  for  delivery  to  the  sender,  the  operator  by  mistake  substi- 
tuted for  the  surname  of  the  sender  the  surname  of  another  per- 
son, this  was  a  mere  error  in  transmission ;  and  under  the  prin- 
ciple decided  in  Western  Union  Telegraph  Company  v.  Bountree,  92 
Oa.  611, 188.  R  Rep.  979,  the  company  was  not,  merely  because 
of  this  error,  liable  for  the  penalty  prescribed  by  the  act  of  1887. 
Aprils,  1894.    Argued  at  the  laat  term.  Judgment  affirmed. 

Action  for  penalty.     Before  Judge   Butt.     Marion 
superior  court.     April  term,  1898. 
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The  message  w^a;  "Can  you  look  at  clothing  samples 
Thursday  or  Friday  ?  Abe  E.  Wolf."  It  was  correctly 
transmitted  from  SavannaK  to  Columbus.  At  the  Co- 
lumbus office  the  name  of  "Abe  E.  Wolf"  was  changed 
to  "Abe  Ellis  "  by  mistake  of  the  operator.  As  thus 
changed  the  message  was  transmitted  wid  promptly  de- 
livered to  the  sendee  at  Buena  Vista.  There  is  a  man 
named  Abe  Ellis  in  Columbus,  who  sends  many  messages 
over  defendant's  wires. 

J.  H.  Lumpkin,  for  plaintiff'. 

GusTiN,  GuBRRY  &  Hall,  for  defendant. 


HoLTON  V.  Thb  Western  Union   Telegraph  Company* 

The  code,  section  3333,  fixes  the  filing  of  the  declaration  as  the  com- 
mencement of  the  action.  Therefore,  where  no  new  cause  of  action 
is  introduced  by  an  amendment,  but  the  amendment  simply  com- 
pletes the  statement  of  the  cause  which  the  pleader  meant  to  set 
forth  when  the  declaration  was  prepared  and  filed,  the  statute  of 
limitations  is  satisfied  if  the  declaration  was  filed  before  the  action 
was  barred.  See  Atigusta  Railway  Co,  v.  Andrews,  92  Oa,  706,  and 
cases  there  cited.  Judgment  reversed. 

April  23, 1894.   Argued  at  the  last  term. 

Action  for  penalty.  Before  Judge  Smith.  Telfair 
superior  court.     April  terra,  1898. 

The  message  was  dated  February  26,  1892,  and  was 
sent  from  Helena  to  Hazelhurst,  Ga.  The  sendee  of  the 
message  was  sworn  as  a  witness,  and  asked  where  he 
resided  at  the  date  it  was  sent.  To  this  defendant  ob- 
jected on  the  ground  that  it  was  not  alleged  he  resided 
in  Hazelhurst.  The  objection  was  sustained,  and  plain- 
tiff thereupon  amended  the  declaration  by  alleging  that 
the  sendee  resided  at  the  date  of  sending  in  Hazelhurst, 
and  within  one  mile  of  the  defendant's  office.  The 
amendment  was  allowed;  and  defendant  then  demurred 
on  the  grounds,  that  the  declaration  set  forth  no  cause 
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of  action  without  the  amendment,  and  that  the  cause  of 
action  was  barred  by  the  statute  of  limitation,  there  hav- 
ing been  more  than  one  year  from  the  date  of  the  origi- 
nal cause  of  action  to  the  date  of  the  amendment  (April, 
1893).     The  demurrer  was  sustained. 

D.  C.  McLennan  and  T.  J.  Holton,  for  plaintiff. 
GusTiN,  GuERRY  &  Hall,  for  defendant. 
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The  Western  Union  Telegraph  Company  v.  Michelson. 

1.  Nothing  in  interstate  law,  whether  constitutional  or  statutory, 
offers  any  impediment  to  enforcing  the  statute  of  Georgia  imposing 
upon  telegraph  companies  a  penalty  for  not  transmitting  messages, 
the  message  involved  in  the  given  case  not  having  been  even 
started  to  its  destination,  and  thus  the  whole  of  the  negligence  by 
which  the  statute  was  violated  having  occurred  within  the  terri- 
tory and  jurisdiction  of  the  State. 

2.  Any  question  as  to  complying  with  special  contract  terms  touch- 
ing presentation  of  claim  or  making  demand,  or  the  time  of  so 
doing,  does  not  arise  where  the  default  sued  for  is  failure  to  start 
the  message.  A  contract  which  one  party  abandons  without  ex- 
cuse or  justification  cannot  be  enforced  against  the  other. 

3.  llie  settled  rule  that  the  objection  to  evidence  which  was  made 
and  decided  below  must  appear,  and  that  the  evidence  improperly 
admitted  must  be  set  out  either  in  the  motion  for  a  new  trial  or 
the  bill  of  exceptions,  applies  to  several  of  the  grounds  of  the 
motion  in  this  case,  and  therefore  these  grounds  are  not  consid- 
ered. The  charge  of  the  court  was  free  from  error,  and  there  was 
no  error  in  denying  a  new  trial.  Judgment  affirmed. 
April  30,  1894.     Augued  at  the  last  term. 

Action  for  penalty.  Before  Judge  Sweat.  Glynn 
superior  court.     May  term,  1893. 

The  sender  of  a  message  from  Brunswick,  Ga.,  to 
New  York,  sued  the  telegraph  company  for  the  statutory 
penalty  for  failure  to  transmit  and  deliver  the  same,  to 
wit:  "Aug.  20, 1892.  To  J.  David,  250  West  128th  St., 
New  York.  Hetty  and  children  will  arrive  by  Mallory 
steamer  Monday  morning  nine  o'clock."  This  was 
written  on  one  of  the  company's  blanks  for  anight  mes- 
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sage,  and  was  marked  as  filed  at  10  p.  m.,  "check  12, 
paid  84."  This  blank  contained  the  following :  "Send 
the  following  night  message  subject  to  the  terms  on  back 
thereof,  which  are  hereby  agreed  to."  On  the  back  was 
the  following:  "The  .  .  company  will  receive  mes- 
sages to  be  sent  during  the  night,  for  delivery -not  ear- 
lier than  the  morning  of  the  next  ensuing  business  day, 
at  reduced  rates.  .  .  The  company  will  not  be  liable 
for  damages  or  statutory  penalties  in  any  case  where 
the  claim  is  not  presented  in  writing  within  thirty  days 
after  the  message  is  filed  with  the  company  for  trans- 
mission." The  suit  was  brought  on  November  16, 1892. 
In  the  plaintift'^s  testimony  the  following  appears: 
Hetty  and  children  referred  to  in  the  telegram  are  my 
wife  and  children.  J.  David  is  my  father-in-law,  who 
resides  in  New  York  city,  within  three  blocks,  each  180 
feet  in  length,  from  an  office  of  defendant.  Miss  Clem- 
inson  is  the  agent  and  manager  of  defendant  in  Bruns- 
wick. She  wrote  me  a  note  about  this  telegram,  and 
afterwards  came  to  see  me  in  person  when  I  had  got  a 
dispatch  from  my  wife  after  her  arrival  in  New  York. 
I  went  to  defendant's  office  in  Brunswick  on  Tuesday 
following  the  Saturday  night  I  had  delivered  the  mes- 
sage to  defendant  for  transmission.  I  found  Miss  Clem- 
inson  there,  and  she,  after  searching,  found  the  dispatch 
which  I  had  sent  to  the  office  on  Saturday  night.  She 
offered  me  the  money  which  I  had  paid  to  have  the  mes- 
sage transmitted,  saying  she  was  sorry  there  had  been 
a  failure  to  transmit  it.  I  refused  to  take  the  money. 
That  is  the  telegram  Miss  Cleminson  found,  and  that  is 
the  note  I  received  from  her.  I  did  not  send  any  other 
telegram  that  day.  I  carried  that  note  to  her,  and  she 
said  she  had  written  it  to  me.  I  paid  85  cents,  the 
charge  for  the  transmission  of  the  telegram,  to  the  de- 
fendant. Miss  Cleminson  told  me  the  telegram  was 
never  sent  from  Brunswick  by  defendant.     She  said  it 
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had  been  laid  upon  a  desk  and  accidentally  overlooked, 
and  that  it  was  a  mistake  of  one  of  the  young  men  em- 
ployed in  the  office.  My  book-keeper  wrote  the  tele- 
gram by  my  direction,  and  I  sent  it  to  the  telegraph 
office  by  my  porter  to  whom  I  gave  the  money  for  send- 
ing it.  The  message  was  delivered  to  the  defendant 
between  10  and  11  o'clock  Saturday  night  by  sun  time. 
Defendant  had  no  contract  with  me  to  deliver  this  tele- 
gram on  Sunday  morning.  I  simply  delivered  it  to 
them  to  be  transmitted  and  delivered.  I  supposed  it 
would  be  delivered  on  Sunday.  The  porter  left  my 
store  for  the  telegraph  office  about  half  past  10  o'clock 
sun  time,  and  returned  in  about  five  minutes.  He  did 
not  bring  the  telegram  back  with  him.  That  is  my  sig- 
nature to  the  demand  made  on  the  defendant  for  the 
payment  of  the  penalty  and  damages  for  the  failure  to 
transmit  and  deliver  the  telegram.  I  delivered  a  copy 
of  this  paper  to  Miss  Cleminson  on  the  17th  day  of 
September,  1892.  I  am  sure  that  my  father-in-law  has 
not  instituted  suit  against  this  company.  He  never  said 
anything  to  me  about  it.  I  have  not  heard  anything 
from  him  about  it.  — The  copy  of  the  demand  just  re- 
ferred to  appears  in  the  brief  of  evidence.  The  note 
from  Miss  Cleminson  to  plaintiff,  identified  by  him, 
states,  "I  refund  you  the  84  c.  for  msg.  Will  also  refund 
for  your  wife's  msg.  and  your  answer,  if  you  wish.  Please 
sign  rect."     No  witness  other  than  the  plaintiff  testified. 

The  jury  found  for  the  plaintiff,  and  defendant's  mo- 
tion for  a  new  trial  was  overruled.  The  motion  alleges 
that  the  verdict  is  contrary  to  law  and  evidence,  and 
sets  forth  the  following  special  grounds: 

Error  in  not  sustaining  a  motion  for  nonsuit  on  the 
grounds:  (a)  That  the  message  was  an  interstate  mes- 
sage for  transmission  and  delivery  from  Gteorgia  to  New 
York,  and  therefore  the  cause  of  action  was  one  of  which 
this  State  had  no  power  to  take  cognizance  or  to  pass 


Digiti 


zed  by  Google 


Heports.]  March  Term,  1894.  439 

any  law  to  regulate  or  enforce,  but  the  same  was  within 
the  operation  and  wholly  controlled  by  the  third  clause 
of  section  8,  article  I,  of  the  constitution  of  the  United 
States.  (Code,  §5266.)  (b)  It  did  not  appear  that  the 
plaintiff  was  the  first  to  sue  for  the  penalty,  or  that  no 
action  therefor  had  been  brought  by  the  sendee,  although 
plaintiff's  declaration  so  alleged,  (c)  It  appeared  that 
the  message  was  delivered  on  Saturday  night  to  be  trans- 
mitted by  the  company  during  that  night  and  delivered 
to  the  sendee  on  the  Sabbath  day,  and  not  being  a  work 
of  necessity  or  charity,  the  contract  between  the  parties 
was  void,  and  defendant  was  not  liable  for  the  penalty. 

The  court  allowed  plaintiff',  over  defendant's  objection, 
to  testify  as  to  the  admissions  alleged  to  have  been  made 
to  him  by  Miss  Cleminson,  '^aid  admissions  having 
been  made  some  days  subsequent  to  the  delivery,  or  the 
alleged  delivery,  of  said  telegram  in  behalf  of  the  plain- 
tiff to  the  defendant,  and  which  said  statements  of  Miss 
Cleminson  are  fully  set  out  in  the  brief  of  evidence 
offered  in  said  case,  filed  herewith  and  made  a  part  of 
this  motion.** 

The  court  erred  in  allowing  the  plaintiff  to  read  to 
the  jury  and  place  in  evidence  the  note  signed  by  Miss 
Cleminson  individually,  "a  copy  of  which  is  to  be  found 
in  the  brief  of  evidence  offered  in  said  case,  filed  here- 
with and  made  a  part  hereof,  and  to  testify  concerning 
the  same,  the  said  note  not  appearing  to  have  been  made 
or  written  by  Miss  Cleminson  as  the  agent  of,  or  at  the 
instance  of,  or  for  and  in  behalf  of  said  defendant,  but 
simply  appearing  to  be  the  individual  act  of  Afiss  Clem- 
inson ;  to  all  of  which  defendant  then  and  there  ob- 
jected." 

The  court  erred,  after  the  close  of  the  testimony,  "in 
permitting  the  plaintiff'  to  reopen  the  case,  and  to  oft'er 
in  evidence,  and  to  permit  the  jJaintift'  to  testify  in  per- 
son concerning  the  making  of  the  demand  upon  the 
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defendant  for  the  payment  of  the  sum  sued  for  by  hint 
in  his  declaration  in  said  case,  a  copy  of  which  said  de- 
mand is  to  be  found  in  brief  of  evidence  offered  in  said 
case,  filed  herewith  and  made  a  part  hereof.  To  the 
reopening  of  which  case,  the  defendant  then  and  there 
objected,  and  to  the  admission  of  which  testimony  of 
plaintiff,  and  the  introduction  of  the  copy  of  said  de- 
mand, the  defendant  likewise  then  and  there  objected, 
the  same  not  being  the  original  demand  served  upon  the 
defendant,  but  expressly  alleged  to  be  a  copy,  and  it  not 
having  been  made  first  to  appear  that  said  original  waa 
lost  or  could  not  be  found  and  obtained,  and  there  being 
no  evidence  in  writing  of  the  service  of  such  original 
demand  upon  defendant ;  to  the  introduction  and  recep- 
tion and  admission  of  all  which  the  defendant  then  and 
there  objected." 

Error  in  the  following  instructions  to  the  jury:  "You 
may  take  all  of  the  testimony  which  has  been  submitted 
to  you ;  the  testimony  upon  the  part  of  the  plaintiff  as 
to  whether  this  message  was  written  by  his  clerk  and 
signed  by  his  authority  and  was  delivered  to  his  porter 
with  money  to  pay  the  charge;  as  to  whether  the  porter 
left  the  store  with  instructions  to  go  to  the  Western 
Union  Telegraph  office;  whether  he  returned  soon  there- 
after; whether  it  was  Saturday  night  or  not,  and  in  the 
usual  office  hours  for  that  kind  of  business ;  and  you 
are  likewise  authorized  to  take  any  and  all  admissions 
which  it  has  been  shown  the  agent  of  the  defendant,  the 
Western  Union  Telegraph  Company,  may  have  made 
concerning  this  matter;  and  from  all  this,  find  the  truth 
in  reference  to  this  case,  as  to  whether  the  plaintiff*  has 
sustained  by  necessary  proof  the  allegations  as  made  ia 
the  declaration,  and  is  authorized  to  recover  under  the 
law  which  the  court  has  given  you. 

"It  is  claimed  by  the  plaintiff  in  this  case  that  oa 
August  20, 1892,  he  caused  to  be  delivered  at  the  office- 
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of  the  Western  Union  Telegraph  Company  in  Bruns- 
wick, Ga.,  a  certain  dispatx3h  to  be  forwarded  by  that 
company,  together  with  the  amount  of  money  necessary 
to  pay  the  charges  therefor ;  that  the  dispatch  in  ques- 
tion was  not  sent  at  all;  that  it  was  received  at  the  office 
on  Saturday  night,  together  with  the  money  to  pay  the 
charges,  and  was  permitted  to  remain  there  without  be- 
ing forwarded,  as  was  the  duty  of  the  telegraph  com- 
pany to  have  done  with  promptness  and  dispatch  and 
with  impartiality  as  required  by  law;  that  the  plaintilT 
himself  called  at  their  office  on  the  following  Tuesday, 
found  his  message  still  there,  and  that  it  had  not  been 
sent  by  the  telegraph  company.  Now,  gentlemen  of  the 
jury,  if  you  find  this  claim  upon  the  part  of  the  plain- 
tiff to  be  true,  then  the  court  charges  you  that,  under 
the  law,  the  defendant  telegraph  company  would  be 
liable  for  the  penalty  of  flOO  as  provided  in  the  law 
which  the  court  has  read  to  you ;  otherwise,  the  defend- 
ant would  not  be  liable,  and  you  would  not  be  author- 
ized to  find  a  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant." 

Crovatt  &  Whitfield,  for  plaintiff  in  error. 
Symmbs  &  Bbnnet,  contra. 


Smith  v.  The  Western  Union  Telegraph  Company. 

In  an  action  against  a  telegraph  company  for  the  recovery  of  the 
Btatutory  penalty,  a  declaration  alleging  that  the  company  held, 
and  permitted  a  message  delivered  to  it  for  transmission  *'  to  re- 
main there  in  the  sending  office,  or  in  the  receiving  office/'  for  a 
period  of  about  thirty-six  hours,  and  that  ''said  company  was 
grossly  careless  and  negligent  in  the  delivery  of  said  message  "  to 
the  plaintiff,  and  ''  that  for  said  gross  negligence  and  disregard  of 
duty  said  company  became  liable  to  pay  [the  plaintiff]  the  penalty 
of  $100,  as  the  statute  provides,"  sufficiently  charged  a  want  of 
due  diligence  on  the  part  of  the  defendant.  It  was,  moreover,  the^ 
right  of  the  plaintiff  to  amend  by  alleging  in  terms  that  the  com- 
pany failed  to  deliver  the  message  "  with  due  diligence." 
July  28, 1894.  Judgment  revened. 
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Action  for  penalty.  Before  Judge  Hutchins.  Clarke 
superior  court.     October  term,  1893. 

R.  L.  J.  Smith  and  Lumpkin  &  Burnett,  by  Harrison 
&  Peeples,  for  plaintiff/  Dorset,  Brewster  &  Howell 
and  George  Dudley  Thomas,  for  defendant. 


Durant  v.  The  Western  Union  Telegraph  Company. 
Rodgers  v.  The  Western  Union  Telegraph  Company. 

The  declaration  in  an  action  against  a  tel^raph  company  to  recover 
the  statutory  penalty  for  failing  to  deliver  a  message  with  due  dili- 
gence is  amendable  so  as  to  make  it  allege  that  the  sendee,  at  the 
time  of  the  sending  of  the  message,  resided  in  the  town  to  which 
the  message  was.  directed,  and  within  one  mile  of  the  defendant 
company's  oflBce  in  that  town.  Western  Union  Telegraph  Company 
V.  Smithf  93  Oa,  635.  Judgment  reversed. 

August  20»  1894. 

Actions  for  penalty.     Before  Judge  Smith.     Wilcox 
auperior  court.     September  term,  1893. 

Hal  Lawson,  for  plaintifts. 

GusTiN,  GuBRRY  &  Hall,  for  defendant. 


Chandler  v.  Western  Union  Telegraph  Co.  et  al. 
Georgia,  Carolina  &  Northern  Rwy.  Co.  v.  Chandler. 

1.  A  company  receiving  a  telegraphic  message  for  transmission,  and 
a  connecting  company  whose  agent  at  the  point  of  destination 
failed  to  deliver  it  with  due  diligence,  cannot  be  joined  in  the  same 
action  for  the  statutory  penalty,  the  action  being  brought  for  an 
alleged  default  of  each  severally,  and  no  joint  default  or  joint  con- 
duct of  the  business  of  telegraphing  by  the  defendants  being  al- 
leged. 

2.  A  declaration  against  a  telegraph  company  for  the  statutory  pen- 
alty, which  alleges  that  the  message  delivered  to  the  company  for 
transmission  was  never  transmitted,  may  be  amended  by  striking 
out  everything  which  follows  in  the  declaration  which  is  inconsist- 
ent therewith,  and  by  introducing  new  matter  which  is  consistent 
and  which  merely  amplifies  this  allegation,  and  if  the  declaration. 
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after  being  thus  amended,  is  consistent  and  sets  forth  a  cause  of 
action  under  the  statute,  it  should  not  be  dismissed  on  general  de- 
murrer. 

Lumpkin,  J.,  dissenting.  Where  it  plainly  and  unmistakably  appears 
from  the  allegations  of  the  plaintiff's  declaration,  in  an  action 
against  a  telegraph  company  for  the  statutory  penalty,  that  the 
gist  of  the  action  was  that  the  company  failed  to  transmit  correctly 
the  message  delivered  to  it,  although  the  declaration  did  allege 
that  the  message  '*  was  never  transmitted,*'  yet,  it  being  perfectly 
obvious  from  the  other  all^ations  therein  that  the  pleader  meant 
by  the  words  quoted  merely  to  allege  that  the  message  was  incor- 
rectly transmitted,  it  is  not  allowable  by  striking  out  these  latter 
allegations,  or  otherwise  amending  the  declaration,  to  make  it  aver 
unequivocally  that  the  message  was  never  in  fact  transmitted  at 
all.  Properly  construed,  the  original  declaration  was  based  on  an 
incorrect  transmission  only.  The  amendment  sought  to  introduce 
as  a  basis  of  the  action  actual  non-transmission,  which  makes  an 
entirely  new  and  distinct  cause  of  action. 

Judgment  reversed  as  to  the  telegraph  company ^  Lumpkin,  J.,  dtMen/tny; 
and  affirmed  as  to  the  railroad  company ,  all  concurring.    CroBS-bill  of 
exceptions  dismis&ed. 
Jaly  23,  1894. 

Action  for  penalty.  Before  Judge  Hutchins.  Jack- 
son superior  court.     August  term,  1893. 

The  declaration  was  against  both  the  telegraph  com- 
pany and  the  railway  company.  It  alleged,  as  to  each, 
that  it  was  a  corporation  with  a  line  of  wires  partly  in 
this  State,  engaged  in  telegraphing  for  the  public,  and 
having  an  office  and  agent  in  the  county  where  the  suit 
was  brought;  and  that  they  were  liable  to  plaintiff  for 
the  statutory  penalty,  for  that :  He  delivered  to  the  tele- 
graph company,  during  usual  office  hours  on  July  20, 
at  Harmony  Grove,  an  office  and  station,  a  paid  message 
to  wit:  "To  L.  F.  Sims,  c/o  postmaster.  Jug  Tavern, 
Ga.,  via  Athens,  Ga.  One  of  the  twin  babies  dead ; 
bury  to-morrow  three  o'clock.  D.  F.  Chandler."  Such 
message  so  delivered  was  never  transmitted.  About 
noon  on  July  21,  a  message  was  delivered  to  the  post- 
master at  Jug  Tavern,  Ga.,  in  these  words  :  "L.  F.  Sikes, 
c/o  postmaster,  Jug  Tavern,  Ga.     One  of  the  twin  babies 
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died ;  bury  to-morrow  three  o'clock.  P.  T.  Chandler. 
Jug  Tavern  is  located  on  the  line  of  the  railway  com- 
pany, and  the  delivery  of  said  message  was  made  by 
said  company  at  Jug  Tavern.  The  telegraph  company 
is  liable  for  having  failed  to  faithfully  and  correctly 
transmit  the  message  delivered  to  it  by  plaintiff*;  and 
the  railway  company  is  liable  for  its  telegraph  agent 
having  failed  to  deliver  any  message  in  time,  etc.  De- 
murrers were  filed  by  each  defendant,  and  that  of  the 
railway  company  was  sustained  on  the  ground  that  it 
was  improperly  joined  as  a  defendant  with  the  telegraph 
company.  Upon  intimation  that  the  declaration  failed 
to  set  forth  a  cause  of  action,  plaintiff*  offered  to  amend 
by  alleging  that  defendant  did  not  transmit  and  deliver 
said  message  with  impartiality  and  good  faith  and  with 
due  diligence,  nor  did  it  transmit  the  same  at  all ;  and 
by  striking  from  the  declaration  all  allegations  as  to 
any  sort  of  transmission  or  delay.  The  amendment  was 
disallowed,  as  setting  up  a  new  cause  of  action;  and 
the  demurrer  of  the  telegraph  company,  for  want  of  a 
cause  of  action  stated,  was  sustained.  To  each  of  the 
foregoing  rulings  plaintiff  excepted.  By  cross-bill  the 
railway  company  assigned  error  on  the  failure  of  the 
court  to  sustain  that  ground  of  its  demurrer  alleging 
that  no  ground  of  action  against  it  was  set  out. 

Thomas  &  Strickland,  by  Harrison  &  Pbeplbs,  for 
plaintiff'.  Dorsby,  Brewster  &  Howell,  G.  D.  TnoMAa 
and  Erwin  &  Cobb,  for  defendants. 


94    444 

9i_m\  Western  Union  Telegraph  Co.  v,  Georgia  Cotton  Co. 

1.  Where,  at  one  of  its  miuor  offices,  a  telegraph  company  does  not 
directly  employ  an  agent  of  its  own,  but  by  some  arrangement 
with  a  railroad  company  obtains  the  services  of  its  agent  in  the 
business  of  sending,  receiving  and  delivering  telegraphic  messages, 
the  office  hours  established  by  the  railroad  company,  if  reasonable^ 
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are  upon  the  same  footing  as  if  they  were  established  directly  by 
the  telefrraph  company.  Although  the  operator  so  employed  may 
voluntarily,  and  as  matter  of  accommodation,  habitually  return  to 
his  office  after  the  office  hours  have  expired,  and  in  this  way  may 
be  more  attentive  to  the  interests  and  wishes  of  the  public  than 
his  duties  require  him  to  be,  the  company  will  not  be  bound  to 
keep  the  office  open  on  all  occasions  because  the  operator  has  done 
so  habitually  on  most  occasions. 

2.  It  is  a  question  for  the  jury,  and  not  for  the  court,  to  determine 
whether  the  condition  of  the  operator's  family  on  a  particular  oc- 
casion would  justify  him  in  closing  his  office  and  absenting  him- 
self therefrom  somewhat  earlier  than  usual.  And  although  he 
may  have  foreseen  that  his  duty  to  his  family  would  probably  re- 
quire him  to  do  this  on  that  occasion,  it  was  not  obligatory  upon 
him,  as  matter  of  law,  to  forewarn  the  telegraph  company,  nor 
upon  the  company  to  employ  a  substitute  for  him  at  that  time. 

3.  In  the  absence  of  a  special  contract  to  transmit  immediately,  or 
of  an  express  request  for  information,  it  is  not  obligatory  upon  a 
telegraph  company  to  acquaint  a  customer  with  the  office  hours 
of  the  company  at  the  point  to  which  a  message  delivered  by  him 
for  transmission  is  directed.  Judgment  reversed, 
August  14, 1891. 

Action  for  penalty.  Before  Judge  Bower.  Dough- 
erty superior  court.     October  term,  1893. 

The  suit  was  upon  two  messages  sent  from  Albany  to 
Pelham.  One  was  filed  for  transmission  at  6.40  p.  m., 
September  17;  the  other  at  6.45  p.  m.,  September  18. 
They  were  delivered,  respectively,  at  8.05  and  8.35  a.  m., 
September  18  and  19.  The  evidence  tends  to  prove 
that  there  were  attempts  to  transmit  them  on  the  even- 
ings they  were  filed,  and  that  the  failure  in  earlier  trans- 
mission and  delivery  was  due  to  the  absence  of  the 
agent  and  operator  from  the  Pelham  office  until  the  fol- 
lowing morning  in  each  case.  He  testified  that  he  was 
employed  and  paid  by  the  S.,  F.  &  W.  Railway  Co., 
which  had  an  arrangement  with  the  telegraph  company 
for  the  operation  of  the  telegraph  line ;  that  he  received 
his  instructions  from  the  railway  company,  none  from 
the  telegraph  company,  and  was  allowed  thereunder  to 
•close  the  office  at  6.30  p.  m.,  but  he  frequently  had  work 
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to  do  and  stayed  in  the  office  until  8  or  9  o'clock,  and 
had  been  in  the  habit  of  sending  and  receiving  dis- 
patches for  the  telegraph  company  later  than  8  o'clock, 
sometimes  at  9  or  10  o'clock  when  he  was  there; 
that  he  was  at  home  on  the  nights  in  question,  on  ac- 
count of  the  condition  of  his  wife,  etc.  Among  the  in- 
structions in  the  charge  of  the  court,  which  were  as- 
signed as  error  in  the  motion  for  new  trial  after  verdict 
for  the  plaintiflF,  were,  that  although  the  agent  had  the 
privilege  of  leaving  the  office  at  6.30  p.  m.,  under  the 
rules  established  by  the  railway  company,  if  he  usually 
and  ordinarily  remained  there  until  8  o'clock,  sending 
and  receiving  dispatches  for  the  telegraph  company, 
that  conduct  on  his  part  would  make  that  the  usual 
office  hour  for  closing,  and  the  company  would  be  bound 
by  it;  and  that  while  the  company  would  be  excused 
for  delay  occurring  by  reason  of  the  a'gent  being  required 
to  leave  the  office  by  sudden  or  extraordinary  providen- 
tial occurrence,  yet  if  the  same  was  of  such  nature  and 
of  such  slow  progress  that  the  agent  was  aware  of  it  be- 
forehand and  had  opportunity  to  notify  the  company  to 
have  some  one  to  take  his  place  at  the  office,  so  that  the 
public  would  not  be  inconvenienced  in  the  receiving  and 
forwarding  of  dispatches,  the  company  would  not  be 
excused  by  his  absence  from  the  office  under  such  cir- 
cumstances. 

GusTiN,  GuERRY  &  Hall,  for  plaintiff  in  error. 
D.  H.  Pope,  contra. 


The  Rome  Railroad   Company  v.  Barnett. 

U18  819|  2^  rpjjg  denial  of  a  continuance  where  the  sole  ground  of  the  applica* 
tion  was  the  absence  of  a  non-reeident  witness  whose  testimony 
might  have  been  taken  by  interrogatories  but  was  not,  the  movant 
having  relied  upon  his  promise  to  attend  court  and  showing  as  an 
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excuse  for  his  non-attendance  that  he  was  hindered  by  providen- 
tial cause,  was  certainly  no  abuse  of  discretion. 

2.  It  is  no  cause  for  a  new  trial  that  counsel  read  reported  cases  to  the 
court  and  commented  upon  them  in  arguing  a  question  of  law  to 
the  court,  whether  this  was  done  in  the  hearing  of  the  jury  or  not. 

8.  In  a  civil  action  against  the  master  for  damages  for  a  willful  or 
reckless  homicide  committed  by  his  servant,  it  is  not  requisite  that 
any  element  of  the  case  should  be  establislied  with  such  certainty 
as  to  leave  no  reasonable  doubt  upon  the  minds  of  the  jury. 

4.  The  facts  in  evidence  did  not  render  it  necessary  to  charge  the 
jury  that  anything  which  would  excuse  the  servant  criminally 
would  excuse  the  master  civilly. 

5.  Unless  a  particular  witness  in  behalf  of  the  plaintiff  below  testified 
truly,  the  verdict  would  be  an  outrage  upon  justice.  The  credi- 
bility of  this  witness  was  attacked  by  every  means  known  to  the 
law,  including  contradiction  by  another  witness,  evidence  of  bad 
character,  and  his  own  previous  affidavit  to  a  written  report  of  the 
facta  at  variance  with  his  testimony  at  the  trial ;  yet  the  jury,  if 
not  themselves  corrupt,  must  have  believed  him,  for  they  found 
for  the  plaintiff;  and,  the  court  below  having  approved  their  find- 
ing, this  court  is  constrained  by  law  to  acquiesce.  Relatively  to 
the  revising  powers  of  this  court,  the  jury  are  the  exclusive  judges 
of  the  credibility  of  witnesses.  The  law  provides  for  setting  aside 
judgments  obtained  by  perjury  after  conviction  of  that  offence. 
March  26, 1884.    Argued  at  the  last  term.  Judgment  affirmed. 

Action  for  damages.  Before  Judge  Henry.  Floyd 
superior  court.     March  term,  1893. 

The  plaintiif 's  allegations  may  be  seen  by  reference 
to  a  former  report  of  the  case.  89  Oa.  718.  The  last 
trial  resulted  in  a  verdict  for  the  plaintift*,  and  defend- 
ant's motion  for  a  new  trial  was  overruled.  The  main 
witness  for  the  plaintiff*  was  Joe  Herrick,  who  was  fire- 
man upon  the  engine  that  killed  Barnett.  According 
to  his  testimony,  the  engineer  was  aware  of  Barnett's 
presence  in  time  to  avoid  injuring  him,  but  gave  no  sig- 
nal or  warning,  and  made  no  effort  to  check  the  engine, 
but  recklessly  or  willfully  ran  it  forward.  As  to  testi- 
mony in  conflict  with  that  of  Herrick,  see  the  fifth  head- 
note.  The  motion  for  new  trial  was  upon  the  follow- 
ing grounds : 

1.  Refusal  to   continue  the  case  for   the  absence  of 
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Ashley,  a  material  witness  for  defendaut,  by  whom  de- 
fendant expected  to  prove  that,  frequently  after  the 
accident,  Joe  Herrick  stated  to  him  that  no  one  on  the 
engine  saw  Barnett  in  time  to  stop,  and  that  Herrick 
4id  not  know  he  was  there  until  after  the  accident. 
Ashley  had  frequently  assured  counsel  that  he  would 
come  promptly  whenever  the  case  was  called  for  trial. 
He  was  an  engineer  of  the  Central  Railroad  Co.,  run- 
ning from  Griffin  to  Chattanooga,  and  dividing  his  time 
l)etween  those  two  places  when  not  running.  The  rail- 
roads by  courtesy  always  send  their  employees  to  testify 
in  behalf  of  other  railroads,  giving  them  leave  of  absence 
and  transportation  for  that  purpose.  About  a  week  be- 
fore the  trial,  counsel  returned  from  Florida,  where  he 
had  been  for  his  health,  made  inquiry  for  Ashley,  and 
learned  that  several  days  previously  he  had  obtained 
leave  of  absence  and  gone  to  Hot  Springs  for  his  health, 
but  would  return  in  a  month.  The  application  was  not 
made  for  delay,  etc. 

2.  Permitting  plaintiff's  counsel  in  opening  argument, 
over  objection,  to  read  to  the  court,  in  the  presence  and 
hearing  of  the  jury,  the  statement  of  facts  and  decision 
in  the  case  of  Railroad  Co,  v.  Deiison^  84  Ga,  774,  dis- 
cussing the  former  decision  in  the  present  case,  and  con- 
tending that  the  facts  of  the  Denson  case  were  analogous 
to  those  of  the  case  on  trial,  and  that  the  decision  thereon 
controlled  the  present  case. 

8.  Refusal  to  charge,  that  the  jury  could  not  find  for 
the  plaintiflF  unless  they  believed  beyond  a  reasonable 
doubt  that  the  engineer  was  guilty  of  murder  or  some 
other  indictable  offence;  and  that  in  considering  the 
issue  as  to  whether  the  engineer  was  guilty  of  willful 
homicide,  the  railroad  company  would  be  entitled  to  all 
reasonable  doubt;  and  if,  after  considering  all  the  evi- 
dence in  the  case,  the  jury  should  have  a  reasonable 
4oubt  of  his  guilt,  it  would  be  their  duty  to  give  the 
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railroad  company  the  benefit  of  the  doubt  and  find  for 
the  defendant. 

4.  Refusal  to  charge  as  stated  in  the  fourth  head-note. 

5.  Verdict  contrary  to  law  and  evidence. 

W.  W.  Brookes  and  W.  T.  Turnbull,  for  plaintift*  in 
error.  Wright,  Meyerhardt  &  Wright  and  C.  N. 
Feathbrston,  contra. 


Driver  v.  Driver  et  ah 


A  wife,  in  her  suit  for  alimony,  having  made  a  purchaser  from  her 
husbaud  of  certain  land  a  joint  defendant  with  him,  and  in  her  pe- 
tition having  prayed  for  both  permanent  and  temporary  alimony, 
and  having  therein  attacked  the  conveyance  of  the  land  as  fraud- 
ulent because  made  to  defeat  her  claim  for  alimony  and  prevent 
its  collection,  and  pending  the  suit  a  general  Judgment  in  her  favor 
having  been  rendered  against  her  husband  for  temporary  alimony, 
without  any  adjudication  touching  her  right  to  subject  the  land  in 
question  for  its  payment,  and  an  execution  founded  upon  that 
judgment  having  been  issued  against  the  husband  alone  and 
levied  upon  some  of  the  land  in  controversy,  in  resistance  to  which 
levy  a  claim  was  interposed  by  the  other  defendant  in  the  alimony 
■suit;  and  while  this  claim  was  pending  a  final  decree  in  the  ali- 
mony case  having  been  rendered  upon  and  in  conformity  with  a 
verdict  of  the  jury  which  found  in  favor  of  the  wife  as  permanent 
alimony  a  certain  specific  parcel  of  land,  which  parcel  embraced 
one  fourth  of  the  particular  land  levied  upon  and  claimed,  and  the 
verdict  and  decree  being  silent  touching  temporary  alimony  and 
touching  the  judgment  therefor,  the  levy  and  the  claim  case,  and 
being  silent  also  as  to  the  purchaser's  right  and  title,  the  result 
was,  upon  a  proper  construction  of  the  verdict  and  decree  in  the 
light  of  the  pleadings  and  of  the  extrinsic  facts  above  recited,  that 
the  wife's  rightful  claim  against  the  land,  as  between  her  and  the 
purchaser  thereof,  was  limited  to  so  much  of  the  land  as  she  re- 
covered by  her  suit  for  alimony,  and  that  the  balance  of  it  was  the 
property  of  the  purchaser,  free  from  alimony,  both  permanent  and 
temporary.  Consequently,  upon  a  subsequent  trial  of  the  claim 
<isae  a  verdict  should  have  been  rendered  for  the  claimant  as  to 
three  fourths  of  the  premises  embraced  in  the  levy,  and  it  was 
error  to  direct  a  general  verdict  in  favor  of  the  plaintiff"  in  execu- 
tion. Judgment  reversed, 
March  26,  189i.  Argued  at  the  last  term. 
TM-S9 
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Levy  and  claim.     Before  Judge  Janes.     HaralBon 
superior  court.     January  term,  1893. 

The  facts  are  sufficiently  stated  in  the  syllabus. 

J.  S.  Edwards  and  W.  F.  Brown,  for  plaintift'in  error. 
Adamson  &  Jackson  and  B.  L.  Craven,  contra. 


04    4501 

100 jwj  rpgg  Southern  Express  Company  v.  Hilton. 


1.  The  suit  being  against  a  common  carrier  and  the  contract  being 
one  for  the  carriage  of  $1,100  in  money,  and  the  breach  alleged 
being  a  failure  to  deliver  $100  of  that  sum,  and  the  amount  sued 
for  being  $100  with  interest  thereon,  the  action  was  a  civil  case 
arising  ex  contractu^  and  was  within  the  jurisdiction  of  a  justice'a 
court. 

2.  Though  a  judgment  in  the  justice's  court  be  rendered  upon  a  con* 
fession  of  judgment,  the  party  making  the  confession  may  appeal 
therefrom  to  a  jury;  and  since  the  act  of  December  11th,  1882, 
the  appeal  may  be  taken,  where  the  amount  claimed  is  over  $50, 
to  a  jury  either  in  the  justice's  court  or  the  superior  court,  at  the 
option  of  the  appellant. 

3.  There  was  no  error  in  overruling  the  certiorari.  Judgment  affirmed. 
March  26, 1894.    Argued  at  the  last  term . 

Certiorari.  Before  Judge  Janes.  Haralson  superior 
court.     January  term,  1893. 

Hilton  sued  the  express  company  in  a  justice's  courts 
alleging  that  it  received  at  Tallapoosa  $1,100  to  be  by 
it  carried  and  delivered  to  him  at  Kramer ;  that  it  car- 
ried to  Kramer  the  bag  in  which  it  received  the  $1,100^ 
and  there  delivered  the  bag  with  $1,000,  but  failed  and 
refused  to  deliver  to  him  the  remaining  $100 ;  and 
that  it  was  therefore  due  him  $100  with  interest.  He 
confessed  judgment  for  costs,  and  appealed  to  a  jury  in 
the  justice's  court.  The  jury  found  for  hira  $100  prin- 
cipal, with  interest.  The  evidence  showed,  that  the 
cashier  of  a  bank  at  Tallapoosa,  with  one  Guthrie,, 
counted  the  money  twice,  and  they  were  positive  there 
was  $1,100,  which  was  put  into  a  bag  and  by  Guthrie 
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delivered  to  the  defendant's  agent  at  Tallapoosa,  to  be 
sent  to  plaintiff*.  Defendant's  agent  at  Kramer,  before 
delivering  the  bag  to  plaintiff',  called  his  attention  to  the 
fact  that  the  seal  on  the  tag  was  broken.  The  sack  was 
all  right,  so  far  as  plaintiff*  could  see.  The  agent  took 
the  bag  from  him,  cut  the  string  around  it,  and  poured 
the  money  upon  a  table  in  defendant's  office.  The  bag 
was  turned  inside  out,  and  all  the  money  that  was  in  it 
was  counted  several  times  by  the  agent  and  plaintiff*,  and 
there  was  only  $1,000.  Defendant's  messenger  who  ran 
on  the  train  at  the  time  was  discharged  from  its  em- 
ployment. 

By  certiorari  defendant  alleged,  that  the  justice  erred 
in  submitting  the  case  to  the  jury,  plaintiff'  having  pro- 
cured the  judgment  against  himself  to  be  rendered,  and 
therefore  not  being  "dissatisfied"  with  that  judgment 
within  the  meaning  of  the  statute.  Also,  that  the  ver- 
dict was  contrary  to  law  and  evidence,  because  plaintiff* 
failed  to  show  that  the  bag  itself  was  not  in  the  same 
condition  when  delivered  at  Kramer  that  it  was  when 
received  at  Tallapoosa;  because  there  was  no  evidence 
that  defendant,  its  officers  or  agents,  took  any  money 
from  the  bag,  nor  that  the  condition  of  the  bag  as  re- 
ceived at  Kramer  indicated  that  any  money  had  been  or 
could  have  been  taken  from  it,  it  being  necessary  to  a 
recovery  that  plaintiff*  show  actually,  and  not  inferen- 
tially,  that  the  money  was  lost  while  in  the  custody  of 
defendant;  and  because  the  evidence  made  an  action 
for  damages,  if  any,  and  the  complaint  and  summons 
were  not  such  action,  and  if  the  verdict  is  to  be  con- 
strued as  for  damages,  the  court  had  no  jurisdiction,  the 
amount  claimed  and  recovered  being  more  than  $100. 
The  certiorari  was  overruled. 

B.  Qt.  Griggs  and  William  Phillips,  for  plaintiff'  in 
error.    J.  M.  McBride  and  Colvillb  &  Noybs,  contra. 
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Winn  v.  Morris  et  al. 

The  agreed  price  for  a  mule  being  seventy  dollars  at  the  place  where 
the  contract  of  sale  was  made  and  where  the  mule  was,  with  $1.80 
added  for  delivering  the  animal  at  another  place  (both  amounts 
being  paid  down),  and  the  contract  embracing  an  express  stipula- 
tion for  delivery  at  the  latter  place,  and  no  delivery  having  been 
made  at  either  place  or  elsewhere,  the  purchaser  is  entitled  to  re- 
cover of  the  seller,  in  an  action  for  a  breach  of  the  contract,  a  sum 
equivalent  to  that  paid,  with  interest  thereon.  The  death  of  the 
mule  after  the  expiration  of  the  time  within  which  delivery  should 
have  been  made  under  the  contract,  would  be  no  obstacle  to  a 
recovery.  Judgment  reversed, 

March  26,ad94.  Argued  at  the  last  term. 

Complaint.  Before  Judge  Janes.  Paulding  superior 
court.     January  term,  1893. 

Winn  bought  a  muleof  Morris  and  Cathcart  in  Atlanta, 
and  paid  them  $70  for  it.  He  also  paid  them  $1.80  more, 
at  the  same  time,  to  deliver  the  mule  at  Watson's  stable 
in  Douglasville,  which  they  agreed  to  do.  They  hired  a 
man  to  carry  the  mule  to  Douglasville,  but  it  was  never 
delivered  at  Watson's  stable,  where  Winn  sent  for  it 
on  two  different  days  after  it  should  have  arrived  there. 
On  the  fourth  day  after  the  trade,  he  found  the  mule 
dead  at  McClarty's  stable.  He  would  not  have  bought 
it  but  for  the  agreement  to  deliver,  and  told  Cathcart, 
at  the  time  of  the  trade,  that  he  did  not  want  the  mule 
unless  they  would  deliver  it  at  Watson's  stable  in 
Douglasville.  He  sued  them  to  recover  the  $71.80  with 
interest.  They  pleaded  not  indebted,  and  the  jury  found 
in  their  favor.  Plaintiff'  moved  on  the  general  grounds 
for  a  new  trial,  which  was  denied,  and  he  excepted. 

A.  L.  Bartlett  and  L.  M.  Washington,  for  plaintiff^ 
George  P.  Roberts,  for  defendants. 
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Brown  v.  Griffith,  receiver. 
McQarrity  &  Brown  v.  Grippith,  receiver. 

1.  An  appeal  from  a  justice's  court  to  the  superior  court  does  not  ex- 
ist, and  therefore  cannot  be  transmitted,  until  after  the  law  has 
been  complied  with  by  making  an  affidavit  in  forma  pauperis  or 
giving  security;  and  if  the  magistrate  transmits  the  papers  before 
one  or  the  other  has  been  done,  expecting  the  appellant  to  give 
security  afterwards,  not  before  him  but  before  the  clerk  of  the 
superior  court,  and  no  security  is  in  fact  given  until  the  time  for 
appealing  has  expired,  there  is  an  attempted  evasion  of  the  law, 
and  the  appeal  should  be  dismissed  upon  these  facts  being  made 
to  appear  to  the  superior  court  by  parol  or  any  other  evidence. 
The  entry  of  the  clerk  on  the  appeal  bond  as  to  the  date  of  filing 
the  same  in  his  office  will  not  preclude  an  inquiry  into  the  real 
facts,  whether  the  entry  be  traversed  or  not.  Unless  the  bond 
was  complete  when  the  clerk  received  it,  he  had  no  legal  power  to 
file  it. 

2.  There  being  no  appeal,  there  was  no  mpersedeas  or  suspension  of 
the  prior  judgment  by  the  pretended  appeal,  and  consequently  an 
execution  issued  by  the  magistrate  on  the  judgment  rendered  in 
his  court  was  legal,  and  an  affidavit  of  illegality  thereto  was  prop- 
erly overruled.  Judgment  affirmed. 
March  96,  1804.    Argued  at  the  last  term. 

Appeals.  Before  Judge  Janbs.  Haralson  superior 
court.     July  term,  1893. 

Two  cases  were  heard  together  by  the  judge  below. 
One  was  an  appeal  from  a  judgment  against  Brown  in 
a  suit  on  account  in  a  justice's  court;  and  the  other  an 
appeal  from  a  judgment  in  the  justice's  court  overrul- 
ing an  illegality  interposed  to  arrest  a  Ji.  fa.  issued  on 
the  judgment  in  the  first.  The  ground  of  illegality  was, 
that  after  the  judgment  in  the  suit  on  account  was  ren- 
dered, defendant  paid  all  cost  and  gave  bond  as  the  law 
required,  and  the  case  was  appealed  to  the  superior 
court,  which  operated  as  a  supersedeas..  In  the  superior 
court  Griffith  oftered  to  show  that  the  security  on  the 
appeal  bond  in  the  first  case  did  not  sign  within  four 
days  of  the  date  of  the  judgment.     Appellant  objected, 
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on  the  grounds  that  the  entry  of  the  clerk,  mark- 
ing the  appeal  filed  within  four  days,  was  not  trav- 
ersed and  could  not  then  be  traversed,  a  term  of  the 
court  having  intervened ;  and  that  the  appeal  bond  ap- 
peared to  be  regular  on  its  face,  and  appellee  could  not, 
after  the  first  term  of  the  appeal,  except  to  the  security 
on  the  ground  that  he  did  not  sign  in  time.  The  court 
overruled  the  objections  and  admitted  the  testimony, 
which  showed,  that  on  the  rendition  of  the  judgment 
Brown  presented  an  appeal  bond  signed  by  himself  as 
appellant,  paid  the  costs,  and,  with  the  consent  of  the 
justice,  took  the  bond  to  have  the  security  sign  it  and 
to  leave  it  with  the  clerk  of  the  superior  court.  Not 
finding  the  clerk,  Brown  left  the  bond  with  the  clerk's 
wife  with  instruction  to  have  Hutcheson  sign  it  as  secu- 
rity and  file  it.  He  then  saw  Hutcheson,  who  agreed  to 
go  to  the  clerk  and  sign  the  bond  as  security,  but  failed 
to  do  so  until  after  the  expiration  of  four  days  from  the 
judgment,  of  which  failure  Brown  was  not  aware  until 
long  afterwards.  The  justice  who  rendered  the  judgment 
ascertained  from  the  clerk  that  the  security  had  not 
signed  in  time,  and  thereupon  issued  the  ji.  fa.  The 
date  of  the  bond  and  of  the  entry  of  filing  is  the  same. 
The  name  of  the  security  did  not  appear  in  the  body  of 
the  bond.  The  coujt  dismissed  the  appeals  and  over- 
ruled the  illegality.     Brown  excepted. 

S.  L.  Craven  and  Adamson  &  Jackson,  for  plaintiff  in 
error.     E.  S.  Griffith  and  Edwards  &  Edwards,  contra. 


Harvey  et  al.  v.  Allen. 

An  appeal  bond  duly  executed  under  instructions  from  the  ordinary 
and  under  like  instructions  transmitted  by  mail  to  him  from  a 
distant  county,,  and  arriving  at  his  post-office  within  four  daj^ 
from  the  rendition  of  the  judgment  of  the  court  of  ordinary  ap- 
pealed from,  is  sufficiently  delivered,  with  reference  to  all  duty  in 
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that  respect  incumbent  upon  the  appellant,  whether  the  ordinary 
actually  takes  the  bond  from  the  post-office,  approves  it  and  files 
it  in  his  own  office  within  the  four  days  or  not.  If  he  afterwards 
does  so  and  transmits  the  appeal,  the  accrued  costs  having  been 
paid  within  the  four  days  on  his  draft,  the  statute  touching  ap- 
peals is  substantially  complied  with,  and  the  appeal  should  be  en- 
tertained by  the  superior  court,  if  free  from  any  imperfection  ex- 
cept the  imputed  imperfection  of  not  being  entered  in  due  time. 
This  is  so  although  the  appellant  knew  that  the  ordinary  intended 
to  be  absent  from  his  county  at  the  time  "when  the  bond  by  due 
course  of  mail  would  arrive  at  his  post-office,  the  appellant  not 
procuring  or  causing  such  absence.  Judgment  reversed, 

April  2, 1894.    Argued  at  the  last  term. 

Appeal.  Before  H.  T.  Lewis,  judge  pro  hac  vice. 
Putnam  superior  court.     March  term,  1893. 

The  appellee  moved  to  dismiss  the  appeal,  on  the 
ground  that  it  was  not  entered  and  filed  with  the  ordi- 
nary within  the  time  required  by  law.  The  motion  was 
sustained.  The  case  was  tried  in  the  court  of  ordinary 
of  Putnam  county  on  November  7,  1892.  Appellants' 
counsel  w^-s  told  by  the  ordinary  that  he  would  draw 
on  counsel  for  the  cost,  and  that  the  ordinary  would 
accept  any  appeal  bond  approved  by  the  judge  of  Sumter 
county  court.  On  November  8  the  ordinary  did  draw 
on  counsel  for  the  cost,  and  the  draft  was  paid  on  No- 
vember 11.  The  ordinary  left  Putnam  county  for 
Atlanta  on  November  8,  and  did  not  return  until  the 
following  Sunday,  November  13.  He  had  informed 
counsel  of  his  intention  to  leave,  but  stated  that  coun- 
sel might  send  the  appeal  to  him  at  Eatonton  and  he 
would  have  some  one  to  receive  it  for  him  and  file  it. 
He  did  not  mention  that  he  had  a  clerk.  On  November 
9  the  appeal  bond  was  executed,  approved  by  the  judge 
of  Sumter  county  court,  and  sent  by  mail  (registered 
letter)  to  "ordinary  of  Putnam  county  or  his  clerk," 
and  the  receipt  for  the  letter,  and  the  entries  of  filing 
and  approval  of  the  appeal  bond,  all  dated  November 
11,  1892,  were  signed  by  the  name  of  the  ordinary ;  but 
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while  the  entry  of  approval  and  signature  thereto  written 
on  the  face  of  the  bond  were  in  his  handwriting,  the 
entry  of  filing  in  office  was  not  in  his  handwriting,  and 
the  signature  thereto  was  in  the  handwriting  of  his 
daughter.  He  had  a  clerk,  appointed  March  7,  1892, 
for  the  special  purpose  of  issuing  marriage  licenses. 
This  clerk  gave  no  bond.  He  did  not  get  the  letter  sent 
by  counsel.  The  ordinary's  family  got  his  mail  in  hia 
absence. 

Butt  &  Lumpkin,  for  plaintift'  in  error. 

W.  B.  &  8.  T.  WiNGFiELD  and  J.  8.  Turner,  contra. 


DuPREE  r.  Drake,  receiver. 

A  receiver  appointed  pending  an  action  by  or  against  the  party  for 
whose  effects  he  was  appointed  receiver,  cannot  enter  an  appeal  in 
the  action  iu  his  own  name  as  receiver  without  first  having  himself 
made  a  party  thereto,  inasmuch  as  no  one  has  a  right  to  appeal 
except  parties  to  the  case  in  which  the  appeal  is  entered.  The 
court  erred  in  not  dismissing  the  appeal.  Code,  {3615.  Let  the 
appeal  be  dismissed.  « 

Judgment  reversed.     Cross-bill  of  exceptions  dismissed. 
April  2, 1894.    Argued  at  the  last  term. 

Appeal.  Before  Judge  Hunt.  Henry  superior  court* 
April  term,  1893. 

Suit  was  brought  in  the  county  court  by  the  Farmers 
Co-operative  Manufacturing  Company  against  C.  W. 
Dupree,  on  a  promissory  note.  Judgment  was  rendered 
for  the  defendant,  and  an  appeal  to  the  superior  court 
was  taken  by  R.  H.  Drake,  as  receiver  for  the  Farmers 
Co-operative  Manufacturing  Company.  When  the  case 
was  called,  defendant  moved  to  dismiss  the  appeal  on  the 
ground  that  the  receiver  was  no  party  to  the  action  in 
the  county  court,  and  therefore  had  no  right  to  enter 
the  appeal,  he  not  having  been  made  a  party  at  the  time 
the  appeal  was*  entered  and  nothing  appearing  on  the 
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face  of  the  papers  connecting  him  with  the  case  in  any- 
way. The  motion  was  overruled,  and  the  court  allowed 
an  amendment  making  the  receiver  a  party  plaintiff', 
over  defendant's  objection  that  there  was  no  proof  of 
his  appointment  as  receiver  and  that  no  case  was  prop- 
erly pending  in  court  to  which  he  could  legally  be  made- 
a  party. 

E.  J.  Reagan,  for  plaintiff  in  error. 
T.  E.  Patterson,  contra. 


\  94    ^'i 

The  Western  &  Atlantic  Railroad  Co.  ,v,  Moore.       -.1? — -^ 


1  94    45T 
U:>    4811 


1.  There  was  no  error  in  allowing  the  plaintiff  to  testify  that  her 
hushand,  after  paying  his  "  cab  board,"  which  amounted  to  $5, 
brought  her  $59  at  the  end  of  every  month  he  was  at  work,  and 
that  he  had  no  other  means  or  resources  except  his  wages,  the 
evidence  being  offered  to  show  what  were  the  earnings  of  the  de» 
ceased,  and  the  objection  being  that  the  amount  turned  over  to 
the  plaintiff  by  her  husband  at  the  end  of  the  month  was  no  stand- 
ard by  which  to  measure  his  earnings. 

2.  There  was  no  error,  while  explaining  to  the  jury  the  law  that  an 
*  employee  in  order  to  be  entitled  to  a  recovery  must  be  free  from 

fault,  in  using  the  expression  that  "  he  must  not  have  contributed 
to  the  injury."  This  was  no  intimation  that  there  could  be  a  par- 
tial recovery  by  such  employee  in  case  he  contributed  to  bringing 
about  or  causing  the  injury. 

3.  Under  a  rule  of  a  railroad  company  in  these  words :  **  Conductors 
and  trainmen  are  required  to  be  at  terminal  stations  30  minutes 
before  the  leaving  time  of  their  trains.  Brakemen  must  examine 
the  coupling  apparatus  and  brakes  before  train  starts  and  report 
to  the  conductor  such  as  are  not  in  good  order,"  it  would  prima 
facie  be  incumbent  upon  brakemen  to  examine  brakes  only  at 
terminal  points,  before  the  starting  of  a  train.  It  was  improper 
to  leave  to  the  jury  the  determination  of  the  meaning  of  the  rule, 
and  evidence  was  not  admissible  to  show  that  employees  of  the 
company  interpreted  and  acted  upon  the  rule  as  meaning  that  it 
was  a  brakeman's  duty  to  examine  the  brakes  upon  a  car  taken  at 
a  station  before  the  train  left  that  station,  without  showing  that 
the  plaintiff  so  understood  or  so  acted  on  the  rule,  or  knew  that 
the  other  employees  did  so.  An  ambiguous  rule  promulgated  by 
a  corporation  for  the  government  of  its  employees  in  a  dangerous 
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service,  should  generally  be  taken  in  its  stronger  sense  against  the 
corporation  and  in  favor  of  the  employee. 

4.  Where  the  court  clearly  instructed  the  jury  that  the  railroad  com- 
pany could  defend  by  showing  that  the  employee  injured  was  in 
fault  or  that  the  company  was  without  fault,  and  that  if  it  entab- 
lished  either  of  these  defences  it  was  not  liable,  the  expression 
"  it  would  be  upon  them  (the  company)  to  show  either  of  these 
things,  and  if  they  (the  company)  fail  to  show  either  one  of  these 
things,  the  plaintiflf  would  have  a  right  to  recover,"  could  not  have 
misled  the  jury,  and  is  no  cause  for  a  new  trial.  Taking  the  en- 
tire charge  together,  the  jury  must  have  understood  that  the  estab- 
lishment of  either  defence  by  the  company  would  be  sufficient, 
and  that  it  was  not  necessary  to  establish  both. 

6.  It  was  not  error  to  refuse  to  give  in  charge  to  the  jury  the  follow- 
ing request:  *' If  the  plaintiff's  husband  knew  or  ought  to  have 
known  of  the  existence  of  the  alleged  defect  in  the  brake  before 
he  attempted  to  use  it,  or  he  could  have  known  it  by  the  exercise 
of  ordinary  care  and  diligence  on  his  part  (that  is  to  say,  such  care 
as  every  prudent  man  would  have  used  under  the  same  or  similar 
circumstances), — if  by  using  such  care  he  could  have  discovered 
the  defect,  plaintiff  cannot  recover ;  because  the  law  is,  that  a  ser- 
vant cannot  recover  of  the  master  for  an  injury  received  in  using 
defective  appliances,  either  where  he  knew  of  the  defect  before 
using  it,  or  could  and  ought  to  have  discovered  it  before  using  it." 
This  is  sound  law  in  the  abstract,  but  there  was  no  evidence  from 
which  the  jury  could  infer  that  the  plaintiff  knew  of  the  defect. 
Hence,  the  request  in  some  of  its  terms  was  not  applicable  to  the 
facts. 

6.  In  its  charge  upon  the  measure  of  damages,  the  court  erred  in 
omitting  to  call  the  attention  of  the  jury  to  the  fact  that  in  his 
declining  years  the  capacity  of  the  deceased  to  labor  in  bis  calling, 
and  his  ability  to  earn  money,  might  have  decreased,  and  that  they 
should  take  this  into  consideration  in  fixing  the  amount  of  the 
damages.  In  view  of  the  facts  of  this  case  and  the  amount  of  the 
verdict  rendered,  there  ought  to  be  a  new  trial  because  of  this 
error.  Judgmerd  reversed, 

March  26, 1894.    Argued  at  the  Ust  term. 

Action  for  damages.  Before  Judge  Gober.  Cobb 
superior  court.     March  term,  1893. 

Mrs.  Moore  sued  the  railroad  company  for  the  homi- 
cide of  her  husband  while  in  its  service  as  a  brakeman 
upon  a  freight-train,  by  the  breaking  of  a  brake-rod 
a,nd  wheel  attached  thereto,  which  he  was  turning  to 
check  speed  of  the  train,  whereby  he  was  precipitated 
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to  the  ground  and  killed.  She  alleged  that  the  brake- 
wheel  and  rod  were  defective,  unsound  and  improperly 
fastened,  which  was  known  to  defendant  and  unknown 
to  Moore.  She  obtained  a  verdict  for  $8,000,  and  de- 
fendant's motion  for  a  new  trial  was  overruled.  The 
grounds  of  the  motion,  which  are  material  to  this  report, 
are  so  apparent  from  the  head-notes,  that  it  is  unneces- 
sary to  set  them  out  in  full. 

Payne  &  Tye  and  Sessions  &  Sessions,  for  plaintift*  in 
error.     Clay  &  Blair,  contra. 


94    4M> 

'dl03  845| 

BozEMAN  V.  Bishop  &  Pritchard.  /i^  ^ 

A  donee  of  land  having  two  children,  and  the  conveyance  made  by 
the  donor  being  to  him  by  name  and  to  his  children  without  nam- 
ing them,  passed  to  the  father  and  each  of  the  children  an  estate 
for  the  life  of  the  father,  with  remainder  to  the  children ;  and  the 
father's  life-estate  in  the  premises  was  subject  to  levy  and  sale  for 
his  debts,  the  terms  of  the  conveyance,  so  far  as  material »  being 
as  follows :  "  I,  .  .  .  do  give,  grant  and  convey,  unto  [B]  and 
his  lawful'children  [certain  lands],  to  have  and  to  hold  ...  to 
them,  the  said  [B]  children,  their  heirs  and  assigns,  to  be  for  the 
use,  support  and  maintenance  of  the  said  [B]  and  for  the  support 
and  education  of  his  children  during  the  said  [B*s]  natural  life, 
and  at  his  death  to  be  equally  divided  amongst  his  lawful  chil- 
dren ;  and  should  it  become  necessary  for  the  interest  of  said 
children  at  any  time,  or  for  the  interest  of  said  [B],  to  sell  or  dis- 
pose of  the  said  lands,  the  proceeds  therefrom  shall  be  invested 
in  negro  property,  to  be  for  the  use  of  the  said  parties  hereinbe- 
fore named ;  and  at  his  the  said  [B's]  death,  to  be  divided  equally 
amongst  his  the  said  [B's]  children;  the  right  and  title  to  all  of 
which  I  hereby  relinquish  and  convey  unto  the  said  [B]  and  his 
children,  free  from  the  claims  of  myself  and  all  other  persons 
whatsoever."  Judgment  affirmed, 

April  2,  1894.    Argued  at  the  laat  term. 

Levy   and  claim.      Before  Judge   Harris.      Fayette 
superior  court.     September  term,  1892. 

An  execution  against  J.  W.  Bozeman  was  levied  on 
land  which  was  claimed  by  his  daughter  to  whom  he 
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had  made  a  deed.  The  case  turned  upon  the  construc- 
tion of  the  conveyance,  quoted  from  in  the  head-note,, 
dated  September  16,  1859,  to  J.  W.  Bozeman  and  his 
children.  Under  the  charge  of  the  court,  the  jury  found 
subject  an  undivided  third-interest  in  the  land,  and 
claimant's  motion  for  a  new  trial  was  overruled. 

Stewart  &  Daniel,  for  plaintift*  in  error. 
DoRSEY,  Brewster  &  Howell,  contra. 


Collins  v.  Camp,  sheriff',  et  aL 

1.  Where  a  married  man,  having  a  permanent  abode  in  this  State, 
determined  to  change  his  residence  and  establish  it  in  a  distant 
State,  and,  with  the  avowed  intention  of  doing  so,  took  his  de- 
parture, but  left  his  wife  (who  was  all  of  his  family)  here,  where 
she  remained  until  after  process  in  a  suit  brought  against  him  was 
served  by  leaving  a  copy  with  her  at  the  same  abode  he  occupied 
with  her  when  he  left,  which  abode  she  continued  to  occupy,  such 
service  was  effectual ;  there  being  no  evidence  that  he  had  ac- 
quired a  residence  elsewhere  or  even  that  he  ever  reached  the 
State  to  which  he  intended  to  remove,  and  no  evidence  that  he  in- 
tended to  abandon  his  wife.  The  service  was  made  within  the 
same  calendar  month  in  which  the  defendant  in  the  process  left 
this  State,  and  his  wife  did  not  leave  until  more  than  a  month 
after  the  service  was  effected. 

2.  An  execution  regularly  issued  by  a  justice  of  the  peace,  and  pur- 
porting to  be  founded  upon  a  judgment  rendered  in  a  justice's 
court,  is  prima  facie  valid,  and  no  invalidity  of  it  is  established  by 
the  production  of  the  justice's  docket  in  which  the  entry  of  judg- 
ment shows  the  names  and  order  of  the  parties,  the  issuing  and 
service  of  summons,  the  fact  that  the  suit  was  founded  upon  a 
note,  and  an   entry  of  judgment  thus:    "Judgment  in   fovor  of 

against for  principal  $57.45.    Interest  8%  from 

date  of  note Interest  after  judgment  at  8^  per  annum 

Attorney's  fees  10%  on  principal  and  interest 

Cost This  17th  day  of  August,  1886.    G.  C.  Thompson, 

J.  P.  Execution  issued  23d  of  August,  188(5,"  the  execution  con- 
forming in  all  material  respects,  including  its  date,  to  the  docket. 
Any  ambiguity  of  the  docket  as  to  the  party  in  whose  favor,  or  the 
party  against  whom,  the  judgment  was  rendered,  is  sufficiently 
solved  by  the  execution  itself.  Judgment  reversed. 

April  2, 1894.    Argued  at  the  last  term. 
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Petition  for  direction.    Before  Judge  Harris.    Camp- 
bell superior  court.     August  term,  1893. 

A  fund  in  the  sheriff's  hands  raised  by  sale  of  prop- 
erty of  Thompson,  was  claimed  by  two  holders  of  vari- 
ous executions  against  him,  the  oldest  of  which  was  held 
by  Collins.  Stephens,  the  holder  of  others,  notified  the 
sheriff'  not  to  pay  any  of  the  fund  to  Collins,  insisting  that 
the  execution  held  by  Collins  was  void.  The  sherilf 
filed  a  petition  for  direction,  etc.,  and  Collins  and 
Stephens  pleaded  thereto.  At  the  trial  the  execution  held 
by  Collins,  and  the  judgment  on  which  it  was  founded, 
were  in  evidence.  The  execution  was  ruled  out,  because 
it  did  not  appear  that  the  judgment  was  in  favor  of  any 
one  (see  the  second  head-note).  The  court  also  ruled 
that  if  Thompson  declared  his  intention  to  change  his 
residence,  and  did  actually  remove  from  this  State  to 
Texas  and  locate  there  on  or  before  the  date  when  the 
suit  against  him  was  commenced  and  the  summons 
therein  served  by  leaving  it  at  the  residence  he  had  oc- 
cupied here,  although  his  family  still  resided  at  the  same 
residence  in  this  State,  the  jury  should  find  against  the 
execution  resulting  from  that  suit.  The  jury  found  that 
Thompson  was  not  domiciled  in  the  district  of  the  jus- 
tice's court  from  which  the  execution  issued,  at  the  date 
of  the  issuance  and  service  of  the  summons.  Collins 
moved  for  a  new  trial,  and  the  motion  was  denied  The 
head-notes  show  the  other  material  facts. 

Thomas  W.  Latham,  for  plaintift*  in  error. 
J.  F.  GoLiGHTLY,  contra. 


Matthews  r.  Reid. 


1.  Where  an  attorney  at  law  prepared  an  affidavit  for  the  purpose  of  L^  gj) 
foreclosing  a  chattel  mortgage,  signed  his  name  to  it,  and  then  laid  g^  '^ 
it  on  the  desk  of  the  clerk  of  the  superior  court,  at  which  the       !ei30    77 
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latter  was  sitting,  the  attorney  at  the  same  time  remarking, ''  Here 
is  an  afl&davit  I  want  to  swear  to;  I  have  already  signed  it;  the 
facts  stated  in  it  are  true,"  and  it  does  not  appear  that  the  clerk 
heard  what  the  attorney  said,  but  does  appear  that  no  oath  was 
formally  administered  and  that  the  clerk  did  not  then  nor  till  long 
afterwards  sign  the  jurat,  the  affidavit  was  not  duly  made,  and  the 
clerk  had  no  authority  to  issue  an  execution  thereon. 
2.  It  is  grossly  improper  for  the  clerk,  in  concert  with  an  attorney, 
to  privately  and  secretly  add  to,  or  otherwise  alter  any  document 
of  file  in  the  clerk's  office,  the  same  being  forbidden  by  section 
4471  of  the  code  as  a  criminal  offence.  Judgment  reversed, 

April  2, 1894.    Argued  at  the  last  term. 

Levy  and  claim.  Before  Judge  Boynton.  Upson 
superior  court.     July  term,  1892. 

A  horse  was  levied  on  under  foreclosure  of  a  mort- 
gage execution  in  favor  of  Reid  against  Parks.  Mat- 
thews interposed  a  claim,  and  set  up  that  the  affidavit 
required  by  law  for  foreclosing  the  mortgage  was  not 
made,  that  no  oath  was  administered  to  the  plaintiff's 
attorney  whose  name  is  signed  to  the  affidavit,  and  that 
the  signature  to  the  jurat  was  made  by  the  clerk  of  the 
superior  court  after  the  levy  was  made  and  the  claim 
interposed,  without  any  authority  of  court  and  in  vaca- 
tion. The  jury  found  the  property  subject,  and  claim- 
ant's motion  for  a  new  trial  was  overruled. 

It  appeared  that  the  plaintiff's  attorney  wrote  the  af- 
fidavit in  question,  dated  it  and  signed  it  as  attorney  for 
plaintiff*,  and  then  carried  it  to  the  clerk  of  the  superior 
court,  laid  it  upon  his  desk  and  said :  "  Here  is  an  affi- 
davit I  want  to  swear  to.  I  have  already  signed  it; 
the  facts  stated  in  it  are  true."  He  could  not  say  the 
clerk  heard  him,  but  he  could  have  heard.  He  did  not 
administer  any  oath.  The  attorney  did  not  place  his 
hand  on  the  bible,  or  hold  up  his  hand,  or  affirm  in  any 
way  other  than  as  stated.  The  clerk  did  not  then  sign 
the  jurat,  of  which  fact  the  attorney  was  not  aware 
until  long  afterwards,  when  the  clerk  privately  called 
his  attention  to  the  omission  and  then  signed  his  name 
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officially  to  the  jurat,  not  by  direction  of  the  court,  nor 
by  the  knowledge  or  consent  of  claimant  or  his  counsel. 
The  clerk  testified  that  he  had  no  recollection  of  the 
matter  previously  to  the  time  he  so  signed.  He  knew 
the  affidavit  and  mortgage  were  filed  in  his  office,  only 
because  the  entry  of  filing  on  the  back  was  in  his  hand* 
writing. 

J.  Y.  Allen,  for  plaintift*  in  error. 

Claude  Worrill  and  B.  L.  Tisinger,  contra. 


The  National  Cash  Register  Company  v.  Ison. 

1.  It  is  not  apparent  that  the  court  erred  in  admitting  evidence,  the 
motion  for  a  new  trial  not  disclosing  any  ground  of  objection,  nor 
setting  out  any  of  the  evidence  objected  to 

2.  An  agent  employed  to  sell  a  commodity  in  a  given  State,  or  in 
several  given  States,  at  a  fixed  percentage  on  the  amount  of  sales, 
with  a  stipulation  in  the  contract  that  he  is  to  pay  all  his  own  ex- 
penses, has  no  authority,  merely  by  virtue  of  his  power  as  agent, 
to  employ  others  at  the  expense  of  the  company,  either  to  act  as 
sub-agents  or  to  advertise  and  commend  the  commodity  in  a  par- 
ticular locality  or  to  a  particular  community.  Persons  employed 
by  him  for  such  service  must  look  to  him  for  compensation,  and 
cannot  charge  the  company  with  the  same  without  its  consent. 
The  finding  of  the  judge  was  not  warranted  by  the  evidence,  and 
the  court  erred  in  not  granting  a  new  trial.  Judgment  reversed. 
April  2,  1894.    Argued  at  the  last  term. 

Complaint  on  account.  Before  Judge  Boynton.  Spald* 
ing  superior  court.     February  term,  1893. 

The  case  was  submitted  to  the  judge  without  a  jury; 
and  he  found  for  the  plaintiflF  J78.75,  with  interest.  De- 
fendant moved  for  a  new  trial  on  the  general  grounds, 
and  because  the  court  allowed  plaintiff  to  testify  as  to 
sayings  of  Behre  as  agent  of  defendant,  plaintift*  having 
proved  that  Behre  was  only  a  special  agent  for  a  spe- 
cific purpose,  with  limited  authority  and  with  no  power 
to  make  a  contract  for  defendant.  The  motion  was 
overruled,  and  defendant  excepted. 
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By  the  contract  between  defendant  and  Behre,  made 
in  September,  1888,  defendant  agreed  to  establish  Behre 
AS  "sales  agent"  for  the  sale  of  its  cash  register  in  Geor- 
gia and  other  States;  the  agency  to  terminate  by  written 
notice  of  either  to  the  other ;  Behre  to  have  a  commis- 
sion of  thirty  per  cent,  of  list  price  on  all  registers  sold 
in  his  territory,  whether  by  him  or  others ;  he  to  sell 
all  registers  at  list  price,  allowing  no  discount  other 
than  five  per  cent,  for  cash ;  no  commission  to  be  due 
him  until  the  purchaser  had  settled  by  direct  payment 
to  defendant  in  cash  or  acceptable  note ;  all  registers  to 
be  sold  according  to  certain  printed  forms,  and  no  sale 
to  bind  defendant  unless  reported  to  and  approved  by 
it;  Behre  to  report  all  sales  and  conditions  of  sales,  and 
to  pay  his  own  expenses,  etc.  The  testimony  for  plaintiff 
showed,  that  Behre  introduced  himself  by  presenting  a 
card,  viz:  "The  National  Cash  Register  Company,  Day- 
ton, Ohio,  U.  S.  A.  Chas.  H.  Behre,  General  Southern 
Agent,  4  E.  Alabama  street,  Atlanta,  Ga."  He  sold  a  reg- 
ister to  plaintiff',  who  sent  directly  to  defendant  a  check 
for  it,  less  five  per  cent,  for  cash  and  five  per  cent,  as  com- 
mission to  plaintiff*,  who  was  told  by  Behre  that  he 
would  give  plaintiff*  five  per  cent,  on  all  registers  sold  in 
GriflBn  in  twelve  months,  if  he  would  talk  up  the  ma- 
-chine.  When  the  twelve  months  expired,  only  one  had 
been  sold  there.  Several  months  afterwards  plaintiff 
saw  Behre,  and  between  that  time  and  when  he  again 
saw  him  several  machines  had  been  sold.  Plaintiff  had 
talked  up  the  register  and  showed  a  good  many  people 
how  it  worked.  Behre  said  he  had  several  registers 
about  sold,  and  with  the  exception  of  those,  he  would 
pay  plaintiff'  from  that  time  five  per  cent,  on  all  regis- 
ters sold  in  Griflin.  He  did  not  mention  defendant. 
Plaintiff*  dealt  with  him  by  the  card  he  presented,  and 
as  agent  of  defendant.  Nine  machines  were  sold  at  |176 
-each.     Hudson  bought  a  register  from  Behre,  and  told 
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him  plaintiff'  said  he  was  to  have  five  per  ceut.  com- 
mission on  the  sale.  Behre  said  that  was  right,  and  al- 
lowed it.  Hudson  gave  him  a  check  payable  to  "  C.  H. 
Behre  manager,"  for  the  price  of  the  register,  first  de- 
ducting the  regular  discount  for  cash,  and  also  the  five 
per  cent,  to  pay  plaintiff. 

The  testimony  for  defendant  showed,  that  Behre  had 
no  authority  to  bind  it  to  pay  commissions  on  sales,  nor 
to  have  printed  on  his  card  the  words  "  General  Southern 
Agent";  that  as  soon  as  it  came  to  defendant's  knowl- 
edge that  its  sales  agents  were  using  cards  representing 
themselves  as  "managers"  or  "general  agents,"  they 
were  immediately  cautioned  not  to  do  so,  and  instructed 
to  destroy  all  cards  of  that  kind ;  that  neither  defendant 
nor  any  one  authorized  to  represent  it  ever  employed 
plaintiff  to  sell  registers  or  agreed  to  pay  him  a  com- 
mission, etc. 

Stewart  &  Daniel,  for  plaintiff*  in  error. 
E.  W.  Hammond,  contra. 


Bran  AN  Brothers  v.  Excelsior  Shoe  Co.  et  al. 

It  not  affirmatively  appearing  from  the  record  that  the  creditors  who 
commenced  their  suits  before  the  creditors'  bill  was  filed,  the  judg- 
ments thereon  being  rendered  after  the  receiver  was  appointed, 
acquired  any  legal  lien  upon  the  assets  which  produced  the  money 
to  be  distributed  under  the  decree  on  the  creditors'  bill,  inasmuch 
as  this  money  may  have  been  derived  from  choses  In  action  on  which 
an  ordinary  judgment  at  law  would  have  no  lien,  or  if  it  was  the 
produce  of  goods  sold  by  the  receiver,  those  goods  may  have  been 
sold  before  the  judgments  were  rendered,  so  that  no  lien  upon  the 
goods  had  been  acquired,  this  court  cannot  hold  that  the  court  be- 
low erred  in  distributing  the  fund  prorata  among  all  the  contesting 
creditors,  instead  of  giving  these  judgments  priority. 
ApriI2, 18M.   Argued  at  the  last  term.  Judgment  affirmed. 

Motion  to  distribute  money.     Before  Judge  Boynton. 
Pike  superior  court.     March  term,  1893. 
vM-ao 
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The  firm  assets  of  Murphy  &  Stroud  were  put  into 
the  hands  of  a  receiver,  under  a  petition  in  the  nature 
of  a  general  creditors'  bill.  "When  the  cause  came  on 
for  final  hearing,  and  upon  a  motion  to  distribute 
money  in  the  receiver's  hands,  it  was  agreed  that,  as  to 
the  latter,  the  judge  should  determine  all  questions  made,^ 
without  a  jury.  The  money  was  claimed  by  various 
creditors  who  obtained  their  judgments  under  the  peti- 
tion above  mentioned,  April  1,  1893.  Branan  Bros., 
who  had  obtained  judgment  on  May  19,  1892,  after  the 
appointment  of  the  receiver  but  upon  suit  begun  be- 
fore such  appointment,  insisted  that  the  money  should 
be  first  applied  to  their  judgment,  as  it  was  of  older  date 
than  those  of  the  other  creditors  mentioned.  The  judge 
held  that,  after  paying  costs  and  attorney's  fees  to  certain 
mortgages  older  than  any  judgment,  the  money  should 
be  prorated  between  all  the  judgments;  and  refused 
to  give  any  preference  to  Branan  Bros. 

R.  L.  Merritt,  for  plaintiffs  in  error. 
Stewart  &  Daniel,  S.  N.  Woodward,  J.  J.  Rooers, 
8.  J.  Hale,  J.  F.  Redding  and  E.  P.  Dupree,  contra. 


754  Derrick  v.  Pierce. 


The  record  of  a  contract  of  conditional  sale  of  personalty  delivered 
to  the  purchaser,  the  instrument  being  attested  by  one  witness 
but  no  probate  being  made  to  prepare  it  for  record,  is  without 
effect,  and  a  judgment  against  the  conditional  purchaser  after- 
wards rendered,  even  upon  an  antecedent  debt,  will  bind  the 
property ;  nor  will  a  rescission  of  such  contract  of  sale  by  the  par- 
ties thereto,  after  the  judgment  lien  attached,  affect  the  lien. 
Code,  §1965(a) ;  Cohm  v.  Candler ^  79  Ga.  427.  Judgment  affirmed, 
April  2, 1894.    Argued  at  the  last  term. 

Levy  and  claim.     Before  Judge  Hunt.     Henry  supe- 
rior court.     April  term,  1893. 

An  execution  in  favor  of  Pierce  against  Jones  was 
levied  upon  a  mule,  to  which  a  claim  was  interposed 
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by  Derrick.  The  property  was  found  subject.  Derrick 
moved  for  a  new  trial,  and  the  motion  was  overruled. 
The  motion  alleged,  in  addition  to  the  general  grounds, 
tliat  the  court  erred  in  charging:  "If  the  claimant  sold* 
the  mule  to  defendant  and  delivered  it  to  defendant 
under  a  contract  in  writing,  which  was  recorded  within 
thirty  days,  but  which  contract  was  not  executed  in 
the  presence  of  and  attested  by  or  approved  before  a 
notary  public  or  justice  of  any  court  in  this  State  or 
clerk  of  the  superior  court,  it  would  be  no  notice  to 
plaintift*  although  it  was  so  recorded;  and  if  plaintiff 
sued  his  debt  after  defendant  came  in  possession  of  such 
mule,  and  obtained  a  judgment,  it  would  be  a  lien  from 
the  date  of  the  judgment,  and  the  mule  would  be  sub- 
ject to  the  Ji.  fa,  levied.  If  the  defendant  returned  the 
mule  to  the  claimant  after  the  judgment  was  obtained^ 
and  they,  defendant  and  claimant,  agreed  on  a  cancella- 
tion of  their  trade,  this  would  not  defeat  the  lien  of 
plaintiflTs  judgment,  if  it  is  true  that  the  contract  of 
sale  was  not  properly  executed  and  recorded  in  manner 
as  charged  in  foregoing  part  of  my  charge." 

Also,  that  the  court  erred  in  not  charging,  as  re- 
quested by  claimant:  "If  you  find  that  the  debt  which 
was  the  foundation  of  the  judgment  on  which  the^.  fa. 
was  issued,  was  created  and  became  due  before  the  pur- 
chase of  the  property  by  the  defendant  in  Ji.  fa.j  then 
you  should  find  the  property  not  subject,  because  no 
lien  attached  to  said  property  from  said  judgment  as 
against  the  claimant  holding  a  written  contract  of  sale 
containing  reservation  of  title,  although  said  contract 
was  defectively  executed  and  recorded." 

W.  A.  Brown,  for  plaintiff  in  error. 
E.  J.  Reagan,  contra. 
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TuRNBR  V.  The  Stewart  Mercantile  Company. 

^here  being  no  plea  of  the  non-joinder  of  another  person  m  code- 
fendant,  nor  of  the  statute  of  frauds,  the  evidence,  though  conflict- 
ing, warranted  the  verdict.  Nor  was  there  any  error  in  charging 
the  jury  that  if  they  believed  defendant  opened  an  account  with 
plaintiff  for  Hood  to  buy  the  goods  sued  for,  then  it  was  the  duty 
of  the  defendant  to  notify  the  plaintiff  when  to  stop  and  sell  no 
more ;  there  being  evidence  on  which  to  base  the  charge. 
April  2, 1894.    Argued  at  the  last  term.  Judgment  affirmed. 

Action  on  account.  Before  Judge  Hunt.  Henry  su- 
perior court.     April  term,  1893. 

The  suit  was  for  the  price  of  goods  delivered  to  Hood, 
but  for  vv^hich  plaintiff  claimed  Turner  had  agreed  to 
pay,  and  which  were  sold  on  Turner's  credit.  The  ver- 
dict was  for  the  plaintiff.  Defendant  moved  for  a  new 
trial  on  the  general  grounds,  and  for  error  in  the  charge 
stated  in  the  head-note.  The  motion  was  overruled. 
The  evidence  for  plaintiff  showed  that  in  the  spring 
defendant  and  Hood  came  together  to  plaintiff's  store, 
and  defendant  told  plaintiff'  to  let  Hood  have  the  goods 
and  that  defendant  "would  see  it  paid."  The  goods 
were  sold  on  this  statement  and  charged  to  Turner  on 
the  books.  Hood  had  previously  applied  for  credit  and 
had  been  refused.  Further  sales  were  subsequently 
made  to  Hood  and  charged  in  the  same  way.  In  the 
summer  defendant  was  informed  by  plaintiff  of  the 
state  of  the  account,  and  told  plaintiff  not  to  let  Hood 
go  too  far,  or  not  to  let  him  have  more  than  he  was 
obliged  to  have.  In  the  autumn  defendant  denied  lia- 
bility for  any  goods  other  than  those  sold  on  the  first 
day.  The  evidence  for  defendant  tended  to  show  that 
he  did  not  authorize  plaintiff  to  sell  goods  on  his  ac- 
count. 

J.  H.  Wise  and  W.  T.  Dickbn,  for  plaintiff"  in  error. 
E.  J.  Reagan,  contra. 
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Blalock  et  al.y  executors,  v.  Jackson. 

1.  Where  one  holding  a  bond  for  titles  executed  by  a  partnership, 
bindingthe  firm  to  convey  land  upon  the  payment  of  the  purchase 
money »  renews  the  purchase  money  note  after  the  death  of  one  of 
the  partners,  making  the  new  note  payable  to  his  executors,  who, 
by  a  settlement  with  the  surviving  partners,  had  acquired  full 
ownership  of  the  original  note,  these  executors,  at  the  time  of 
taking  the  new  note,  giving  to  the  maker  their  bond  for  titles, 
stipulating  in  the  bond  to  convey  to  him  with  warranty  upon  the 
payment  of  that  note,  the  executors,  after  obtaining  a  judgment 
upon  the  note  and  filing  a  warranty  deed  and  having  it  recorded 
as  prescribed  in  section  3654  of  the  code,  may  have  the  land  levied 
upon  and  sold  to  satisfy  the  judgment,  without  obtaining,  or 
causing  to  be  made,  any  conveyance  by  the  surviving  members  of 
the  firm,  or  by  the  heirs  of  the  deceased  member. 

2.  Inasmuch  as  executors,  in  their  representative  capacity,  have  no 
legal  power  to  warrant  the  title  of  land  conveyed  by  them,  a  bond 
in  which  they  are  merely  described  as  executors,  without  stipulat- 
ing that  they  are  to  convey  as  such,  and  which  obligates  them  to 
warrant  the  title,  should  be  construed,  in  such  a  case  as  the  pres- 
ent, as  their  personal  undertaking ;  and  a  deed  executed  by  them 
as  individuals  and  containing  the  stipulated  warranty,  whether  it 
describes  them  as  executors  or  not,  is  sufficient,  when  duly  filed 
and  recorded,  to  enable  them  to  enforce  a  judgment  already  ob- 
tained for  the  purchase  money. 

3.  An  executory  agreement  by  theplaintiflfin  execution  with  the  de- 
fendant, to  accept  in  payment  less  than  the  whole  amount  of  the 
debt,  is  not  obligatory  without  a  fresh  consideration  to  support  it, 
and  mere  payment  of  a  part  of  the  sum  agreed  on  will  not  serve 
as  a  consideration. 

4.  Applied  to  the  pleadings  and  facts,  it  results  from  the  foregoing 
rulings  that  the  first  and  third  grounds  in  the  affidavit  of  illegality 
were  insufficient  in  law,  and  that  the  second  ground,  under  the 
evidence  admitted,  together  with  that  which  ought  to  have  been 
admitted,  was  without  substantial  merit.  Judgment  reversed. 
April  2, 18fl4.    Argued  at  the  last  term. 

Affidavit  of  illegality.  Before  Judge  Hunt.  Upson 
superior  court.     May  term,  1893. 

An  execution  in  favor  of  Mrs.  H.  F.  Blalock  execu- 
trix, and  S.  N.  Woodward  executor,  of  A.  J.  Blalock, 
was  levied,  March  5, 1891,  upon  land  as  the  property  of 
Gary  Jackson,  who  filed  an  affidavit  of  illegality.     This 
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was  sustained  by  the  verdict  of  the  jury,  and  plaintifts' 
motion  for  a  new  trial  was  overruled.  It  appears  that 
Jackson  held  the  land  under  bond  for  title  from  Staftbrd, 
Blalock  &  Co.,  of  which  firnr  A.  J.  Blalock  was  a  mem- 
ber, they  holding  his  note  for  the  purchase  money.  The 
firm-  was  dissolved  by  the  death  of  Blalock,  and  in  a 
division  of  its  assets  his  estate  became  owner  of  the  note 
of  defendant.  On  March  31,  1887,  defendant  made  a 
new  note  to  the  plaintiffs,  reciting  that  it  was  for  the 
purchase  money  of  land  for  which  he  held  their  bond 
for  titles.  This  bond  was  of  the  same  date,  was  from 
<*  Mrs.  H.  F.  Blalock  and  S.  N.  Woodward,  executors  of 
the  estate  of  A.  J.  Blalock,"  and  was  signed,  "  Mrs. 
H.  F.  Blalock,  executrix;  S.  N.  Woodward,  executor." 
It  bound  them  to  convey  the  land  levied  on,  upon  pay- 
ment of  $805,  the  amount  of  the  principal  of  the  note, 
which  was  due  on  October  Ist,  after  date.  Plaintiffs 
brought  suit  on  the  note  on  December  27,  1887,  and  the 
judgment  from  which  the  execution  was  issued  was  ren- 
dered on  July  20,  1888,  for  $795.78  principal,  $47.82 
interest,  $84.36  attorney's  fees,  and  $10.75  costs.  The 
execution  bears  credits  for  amounts  paid  in  October  and 
December,  1889,  aggregating  $350.  On  the  day  before 
the  levy  plaintiffs  filed  and  had  recorded  a  deed  from 
themselves  individually,  conveying  the  land  to  defendant 
with  warranty.  (This  deed,  when  offered  in  evidence, 
was  rejected  by  the  court.)  The  grounds  of  illegality 
were,  in  brief:  (1)  That  no  good  and  suflicierit  legal  title 
to  the  land  has  been  made  to  defendant,  and  filed,  in 
accordance  with  his  bond  for  title  from  Stafford,  Blalock 
&  Co.,  who  made  no  deed  to  him  though  they  agreed  to 
do  so.  (2)  That  plaintiffs  have  not  complied  with  the 
terms  of  their  bond  for  title,  in  that  they  have  made  and 
filed  no  deed  to  defendant  in  accordance  with  said  bond. 
(3)  That  the  execution  is  proceeding  for  about  $150  more 
than  is  due  on  it,  by  reason  of  the  following  facts:  The 
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debt  due  by  defendant  to  Stafford,  Blalock  &  Co.  was 
usurious,  and  when  plaintiffs  brought  suit  on  the  note, 
he  employed  counsel  to  plead  usury;  whereupon  S.  N. 
Woodward,  plaintiffs'  attorney,  agreed  with  him,  if  he 
would  not  make  said  defence  and  would  allow  the  judg- 
ment to  be  taken  for  the  amount  shown  on  its  face, 
he  should  have  the  benefit  of  the  defence  in  time  to 
pay  the  judgment,  and  that  he  might  pay  in  annual 
instalments  of  such  amounts  as  he  could  pay  until  the 
whole  debt  was  paid.  Upon  that  consideration  defend- 
ant did  not  defend  the  suit.  When  he  made  the  first 
payment  on  October  5,  1889,  Woodward  agreed  with 
him  that,  if  he  would  pay  all  at  once  Woodward  would 
settle  the  fi.  fa,  for  J800  including  the  $50  that  day 
paid,  and  that  Stafford,  Blalock  &  Co.  would  make  him 
a  deed  to  the  land,  and  Staftbrd  of  that  firm  agreed  that 
they  would  do  so.  Defendant  accepted  the  proposition, 
paid  the  amount  which  is  credited  on  the^./a.,  and  ne- 
gotiated a  loan  for  the  balance  (?450)  which  he  tendered 
plaintiffs  upon  Stafford,  Blalock  &  Co.  making  him  a 
deed.  This  they  declined  to  do,  and  the  loan  associa- 
tion refused  to  loan  the  money  on  a  deed  made  by  plain- 
tifts,  as  they,  being  executors,  could  not  legally  buy  or 
sell  the  land  from  Stafford,  Blalock  &  Co.  Defendant 
tendered  then,  and  now  tenders,  the  f450  in  full  pay- 
ment of  the  balance  due  on  the  fi,  fa.^  whenever  he  re- 
ceives a  warranty  deed  in  accordance  with  his  bond  for 
title  from  Staftbrd,  Blalock  &  Co. 

S.  N.  Woodward,  for  plaintifts. 

J.  Y.  Allen  and  M.  H.  Sandwich,  for  defendant. 


The  Central  Railroad  &  Banking  Co.  v.  Bridger: 

1.  In  order  for  a  common  carrier  by  whom  the  transportation  begun 
on  a  preceding  connecting  line  is  to  be  completed,  to  take  the 
benefit  of  a  special  contract  between  the  shipper  and  the  initial 
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carrier,  limiting  liability  in  case  of  loss  to  a  stipulated  value  per 
hundred  pounds,  it  must  appear  either  that  the  contract  was  such 
as  to  bind  the  initial  carrier  lor  full  performance,  so  as  to  make 
the  second  carrier  the  agent  of  the  first,  or  else  that  the  reduced 
rate  forming  the  consideration  of  the  special  contract  was  not  con- 
fined to  the  line  of  the  first  carrier,  but  was,  either  by  the  con- 
tract itself  or  by  the  act  of  the  second  carrier  in  rating  and  billing 
the  goods  over  his  line,  extended  and  applied  to  that  line  also. 
2.  A  special  contract  expressed  in  a  bill  of  lading  and  in  the  written 
assent  of  the  shipper  to  ita  terms,  which  relates  to  a  consignment 
of  goods  from  a  given  point  on  one  railway  to  a  given  point  on 
another,  and  which  purports  on  its  face  to  be  a  through  bill  of  lad- 
ing but  expressly  limits  the  undertaking  of  the  first  company  to 
performance  on  its  own  line,  with  no  further  duty  on  its  part  but 
to  deliver  to  the  connecting  line,  and  which  names  no  rate  of 
freight  further  than  the  terminus  of  the  first  line,  but  expressly 
excludes  any  guaranty  of  a  rate  beyond  that  point,  does  not  bind 
the  first  company,  the  one  with  which  the  contract  was  made,  to 
complete,  either  by  itself  or  by  the  second  company  as  its  agent, 
the  whole  transportation.  And  although  the  contract  provides  on 
ita  face  for  extension  to  the  second  company,  at  the  option  of  the 
latter,  of  the  benefits  secured  to  the  former  in  consequence  of  the 
reduced  rate,  yet,  it  not  appearing  that  the  second  company 
availed  itself  of  this  privilege  by  shipping  the  goods  over  its  line 
at  a  reduced  rate,  and  the  goods  having  been  destroyed  by  fire 
upon  that  line,  presumably  by  reason  of  negligence  on  the  part  of 
this  company,  the  latter  is  liable  to  account  therefor  to  the  owner 
at  full  value,  there  being,  so  far  as  appears,  no  consideration  to 
uphold  any  agreement  with  it,  express  or  implied,  to  accept  the 
conventional  value  agreed  upon  with  the  first  company  and  speci- 
fied on  the  face  of  the  bill  of  lading.  Judgment  affirmed, 
AprU  9, 1894.    Ar^ed  at  the  last  term. 

Action  for  damages.  Before  Judge  Jenkins.  Wil- 
kinson superior  court.     April  term,  1893. 

Mrs.  Bridger  obtained  a  verdict  against  the  Central 
Railroad  Co.  for  the  admitted  market  value  of  goods 
shipped  by  her  from  Toccoa,  Qa.,  by  the  Richmond  & 
Danville  Railroad  Co.,  to  be  carried  from  there  to  At- 
lanta, and  thence  by  defendant's  line  to  Gordon,  Ga. 
The  goods  were  received  in  good  order  by  defendant 
from  the  Richmond  &  Danville  Co.,  and  were  destroyed 
by  tire  while  in  defendant's  possession  at  Sunnyside  sta- 
tion.    It  does  not  appear  how  the  fire  occurred.     De- 
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fendant  moved  for  a  new  trial  on  the  general  grounds,, 
and  because  the  court  ruled  that  the  bill  of  lading  under 
which  the  goods  were  shipped  was  not  an  express  con- 
tract as  between  plaintiff  and  defendant ;  that  plaintift" 
was  not  bound  by  the  valuation  expressed  in  the  bill  of 
lading;  and  that  any  benefits  that  might  belong  to  the 
Richmond  &  Danville  Co.  thereunder,  would  not  inure 
to  the  benefit  of  defendant.  The  motion  was  overruled. 
The  bill  of  lading  (which  was  signed  for  the  shipper  aa 
well  as  for  the  carrier)  purports  to  be  a  through  bill  of 
lading.     The  material  parts  of  it  are  as  follows: 

"Marked,  R.  Bridger,  Gordon,  Ga.  Rates  guaran- 
teed only  from  Toccoa  to  Atlanta,  at  33  cts.  per  hun- 
dred pounds.  Received  of  Mrs.  R.  Bridger,  in  outward 
apparent  good  order,  inward  condition  of  contents  un- 
known, and  for  which  (viz.  condition  of  contents)  this^ 
company  or  any  of  its  connections  to  place  of  delivery 

shall  not  be  responsible, pkgs.,  value  unknown,. 

to  be  transported  by  the  Richmond  and  Danville  Rail- 
road Company  to ,  thence  by  connecting  line& 

to  ,  Ga.,"  (enumerating  the  packages)  "sup- 
posed to  be  marked  and  numbered  as  per  margin,  to  be 
transported  as  above  specified,  and  delivered  to  the 
agents  of  the  connecting  railroad  companies  or  steamer, 
and  by  them  to  be  delivered  to  the  next  connecting  rail- 
road or  steamer,  and  in  like  manner  to  be  delivered  ta 
each  connecting  railroad  company  or  steamer  until  said 
goods  or  merchandise  shall  reach  the  point  named  in  the 
receipt.  As  the  packages  aforesaid  must  pass  through 
the  custody  of  several  carriers,  it  is  understood,  as  a  part 
of  the  consideration  on  which  said  packages  are  received,, 
that  the  exceptions  from  liability  made  by  such  carriers- 
respectively  shall  operate,  in  the  carriage  by  them  re- 
spectively of  said  packages,  as  though  herein  inserted 
at  length.  .  .  And  it  is  expressly  understood,  that 
for  all  loss  or  damage  occurring  in  the  transit  of  said 
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packages,  the  legal  remedy  shall  be  against  the  partic- 
ular carrier  in  whose  custody  the  said  packages  may  ac- 
tually be  at  the  time  of  the  happening  thereof;  it  be- 
ing understood  that  the  Richmond  &  Danville  Railroad 
Company,  in  receiving  the  said  packages  to  be  forwarded 
as  aforesaid,  assumes  no  other  responsibility  for  their 
safety  or  safe  carriage  than  may  be  incurred  on  its  own 
road,  and  it  is  expressly  confined  to  the  roads  and  sta- 
tions of  the  Richmond  &  Danville  Railroad  Company. 
.  .  .  And  in  case  of  loss  or  damage  to  any  of  the 
goods  named  in  this  bill  of  lading,  for  which  the  Rich- 
mond &  Danville  Railroad  or  connecting  railroad  com- 
panies, or  the  railroads,  steamers  or  forwarding  lines 
with  which  they  connect,  may  be  liable,  it  is  agreed  and 
understood  that  they  shall  have  the  benefit  of  any  insur- 
ance effected  by  or  for  account  of  the  owner  of  said 
'  goods.  .  ."  Across  the  face  of  the  bill  of  lading  was 
written  :  ''Released  and  value  lim.  to  $5.00  per  cwt.  in 
ijase  of  total  loss." 

Lawton  &  Cunningham,  for  plaintiff  in  error. 
Washington  Dessau  and  J.  W.  Lindsey,  contra. 


Broach  v.  O'Neal. 


1.  Where  a  mortgagor,  owning  at  the  time  of  executing  the  mortgage 
a  tract  of  land  lying  all  in  one  body,  describes  the  same  in  the 
mortgage  as  containing  one  thousand  acres  more  or  less,  and  all 
the  contiguous  owners  are  mentioned  save  one,  and  the  mortgagor 
liimself  is  not  named  as  a  contiguous  owner,  nor  any  division  of  the 
tract  into  two  parts  is  indicated  or  hinted  at,  and  nothing  appears 
to  show  or  suggest  that  the  mortgagee  understood  or  suspected 
that  it  was  the  purpose  of  the  mortgagor  to  except  or  reserve  any 
portion  of  the  tract,  the  mortgage  is  rightly  construed  as  embrac- 
ing the  whole  tract,  although  upon  an  actual  survey  afterwards 
made,  the  contents  are  found  to  be  seventy-one  and  seven  tenths 
acres  more  than  one  thousand.  The  omission  of  the  name  of  one 
of  the  contiguous  owners  should  be  treated  as  casual  or  accidental. 

2.  The  omission  of  the  words  "  more  or  less,"  after  the  words  one 
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thousand  acres,  from  the  execation  founded  on  the  judgment  of 
forecloeure,  and  from  the  entry  of  levy  as  made  thereon  by  the 
sheriff,  will  not  vitiate  the  sale  as  a  sale  of  the  whole  tract,  nor 
limit  the  quantity  sold  and  rightly  to  be  conveyed  by  the  sheriff, 
to  one  thousand  acres  of  the  tract.  A  deviation  from  the  mort- 
gage and  from  the  judgment  of  foreclosure  in  so  slight  an  element 
of  description,  the  other  terms  of  the  description  being  substan- 
tially adhered  to  and  being  apparently  sufficient  to  locate  and  iden- 
tify the  premises,  is  of  no  real  moment  or  consequence. 

3.  It  is  only  when  a  description  of  premises  is  manifestly  too  meager, 
imperfect  or  uncertain  to  serve  as  adequate  means  of  identifica- 
tion, that  the  court  can  adjudge  the  description  insufficient  as  mat- 
ter of  law.  In  the  present  case  the  adequacy  of  the  description 
as  applied  to  the  whole  tract,  was  a  question  for  the  jury.  It  was 
also  a  question  for  the  jury  whether  the  description  in  the  decla- 
ration could  be  applied,  under  the  facta  in  evidence,  so  as  to  iden- 
tify any  definite  part  of  the  whole  tract  as  the  premises  sued  for, 
and  as  excluding  land  covered  by  the  mortgage  or  by  the  sale  under 
the  mortgage  fi.  fa. 

4.  Where  the  question  of  homestead  or  no  homestead  is  immaterial, 
the  head  of  a  family  can  recover  upon  his  own  title  without  urg- 
ing the  homestead  right.  On  the  pleadings  as  ultimately  shaped 
in  the  present  case,  the  exclusion  of  the  homestead  papers  when 
offered  in  evidence  was  harmless.  The  verdict  was  correct,  and 
there  was  no  error  in  denying  a  new  trial.  Judgment  affirmed, 
April  9, 18M.    Argued  at  the  last  term. 

Ejectment.  Before  Judge  Jenkins.  Jones  superior 
court.     April  term,  1893. 

On  January  3,  1874,  A.  H.  Broach  executed  a  mort- 
gage on  land  described  therein  as  ^<  one  thousand  acres 
more  or  less,  lying  in  the  county  of  Jones;  one  portion 
of  said  land  is  lying  in  Roberts  district  and  the 
other  portion  in  Hawkins  district;  joined  on  the  north 
by  lands  of  James  Newsom,  on  east  by  lands  of  Jack 
Roberts,  on  west  by  lands  of  Wm.  Johnson,  and  on  the 
south  by  the  Macon  and  Clinton  road."  The  mortgage 
was  foreclosed,  and  execution  issued  on  April  26,  1877, 
commanding  levy  and  sale  of  "one  thousand  acres  of 
land  in  Jones  county,  in  Hawkins  and  Roberts  district, 
adjoining  lands  of  James  Newsom,  Jackson  Roberts, 
William  Johnson  and  the  Macon  and  Clinton  road." 
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The  entry  of  levy  described  the  premises  as  in  the  exe- 
cution. On  June  7,  1887,  the  sheriff  sold  the  land  de- 
scribed in  the  levy,  and  made  to  the  purchaser  a  deed 
describing  the  land  as  "one  thousand  acres  of  land, 
more  or  less,  in  Jones  county,  in  Hawkins  and  Roberts 
districts,  adjoining  lands  of  James  Newsom,  Jackson 
Roberts  and  William  Johnson,  and  the  Macon  and  Clin- 
ton road;  being  the  place  now  occupied  by  the  said 
A.  H.  Broach;  the  adjacent  proprietors  of  said  land 
having  changed  since  1874  when  the  mortgage  was 
given,  said  land  is  now  more  particularly  bounded  as  fol- 
lows :  on  the  north  by  lands  of  T.  R.  Stripling,  formerly 
owned  by  James  Newsom,  on  the  east  by  lands  of  Jack- 
son Roberts,  on  the  west  by  lands  of  William  H.  Head, 
formerly  owned  by  William  Johnson,  on  the  south  by 
Macon  and  Clinton  road."  Broach,  having  been  dispos- 
sessed by  the  sheriff,  caused  a  survey  of  the  tract  to  be 
made  in  August,  1887.  From  the  plat  thereby  made  it 
appears  that  a  part  of  the  southern  or  southeastern 
boundary  of  the  Broach  place  was  the  land  of  Joshua 
Harris,  and  that  the  place  contained  1,071.7  acres.  The 
tract  according  to  the  plat  is  of  irregular  shape.  On 
August  1,  1890,  Broach  brought  suit  for  71.7  acres  in 
the  southern  or  southeastern  corner  of  the  tract,  laying 
demises  from  himself  as  head  of  his  family  under  the 
homestead  laws,  and  from  himself  individually.  The 
land  sued  for  is  "71.7  acres  of  land  described  as  fol- 
lows: commencing  at  the  southeast  corner  of  said  lands 
and  where  said  lands  and  the  lands  known  as  the  W.  H. 
Head,  Johnson  place  and  the  Joshua  Harris  place  cor- 
ner, thence  running  north  up  the  dividing  line  between 
the  Harris  and  Broach  place  42.80  chains;  thence  north 
48°  w.  17  chains;  thence  south  42°  w.  42.80  chains; 
thence  along  the  line  between  the  Broach  and  Johnson 
places  17  chains  to  the  starting  point."  It  appeared  from 
the  plaintift*'s  testimony  that  he  purchased  the  Broach 
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place  in  four  parcels:  the  first  iu  1854,  of  300  acres 
more  or  less;  the  second  in  1871,  of  100  acres  more  or 
less;  the  third  in  1872,  of  262  acres  more  or  less;  the 
fourth  (including  the  land  sued  for)  in  1873,  of  325  acres 
more  or  less.  These  numbers  of  acres  were  mere  esti- 
mates, and  he  always  thought  there  were  more  than 
1,000  acres  in  the  tract,  although  he  returned  it  for  tax- 
ation as  1,000.  He  claimed  that  71.7  acres  were  not 
embraced  in  the  mortgage.  The  deed  to  him  which 
covered  the  premises  in  dispute  bounded  the  land  con- 
veyed "on  north  by  lands  of  James  Newsom  and  A.  H. 
Broach,  on  the  east  by  lands  of  Joshua  Harris,  on  south 
l)y  lands  of  Wm.  Johnson,  and  on  the  west  by  lands  of 
John  T.  and  James  L.  Hunt." 

The  jury  found  for  the  defendant.  Plaintift*  moved 
for  a  new  trial  on  a  number  of  grounds,  which  need  not 
be  set  out,  as  the  questions  made  by  them  are  sufficiently 
ahown  in  the  head-notes  taken  in  connection  with  the 
foregoing  recital  of  facts. 

Hardbman,  Davis  &  Turner,  for  plaintiff*. 
Richard  Johnson,  A.  M.  Speer  and  J.  M.  Terrell, 
for  defendant. 


Martin,  administratrix,  v.  Walker. 

1.  In  an  action  of  complaint  for  land,  the  plaintiff  being  an  adminis- 
tratrix cum  tedamento  annexo  and  being  also  devisee  of  the  land,  a 
disclaimer  of  title  made  by  her  in  both  characters,  pending  the 
action,  no  consideration  therefor  being  recited  or  otherwise  ap- 
pearing, cannot  be  used  to  defeat  the  action,  she  at  the  trial  resist- 
ing the  disclaimer  and  showing  that  it  was  obtained  from  her  in 
the  absence  of  her  counsel  and  without  advice  from  him  or  any 
one  else  learned  in  the  law. 

2.  The  owner  of  land  having  mortgaged  or  conveyed  the  same  as 
security  for  a  debt,  and  the  secured  creditor  having,  at  her  in- 
stance, procured  another  person  to  advance  the  money  to  pay  off 
the  debt  and  having  surrendered  to  her  (the  debtor)  the  deed  or 
mortgage  made  as  security,  the  person  so  advancing  the  money 


Digiti 


zed  by  Google 


478  Martin  v.  Walker.  [94  Ga. 

not  taking  or,  so  far  as  appears,  requiring  any  Becurity,  the  latter 
obtained  no  title  to  the  land  and  had  no  right  to  take  poeseesion  of 
it  after  the  death  of  the  owner,  as  against  the  legal  representative 
of  her  estate ;  nor  did  a  deed  to  him  from  her  husband  made  after 
her  death,  although  the  land  was  devised  to  him  by  her  for  the 
term  of  his  own  life,  entitle  the  grantee  in  the  deed  to  retain  pos- 
session after  the  death  of  his  grantor,  the  tenant  for  life.  But  if 
it  affirmatively  appeared  tliat  the  devise  for  life  was  assented  to 
by  the  execntor  or  by  the  administratrix  cum  testamento  annexo, 
this  assent  would  inure  to  the  devisee  in  remainder,  and  might 
serve  to  defeat  the  present  action  to  which  such  devisee  is  not  a 
party  in  that  character  but  only  as  administratrix  with  the  will 
annexed.  Judgment  reversed, 

April  9, 1894.    Argued  at  the  lest  term. 

Complaint  for  land.  Before  Judge  Jenkins.  Bald- 
win superior  court.     July  term,  1893. 

Plaintiff',  as  administratrix  cum  testamento  annexo  of 
Catherine  Banks,  sued  on  December  22, 1891,  to  recover 
220  acres  of  land.  The  verdict  was  for  the  defendant. 
Plaintitf  moved  on  the  general  grounds  for  a  new  trial, 
and  the  motion  was  overruled.  It  appeared  that  Cath- 
erine Banks  had  owned  the  land,  and  by  her  will  (pro- 
bated in  January,  1888)  she  devised  all  her  estate  to  her 
husband,  A.  I.  Banks,  for  life,  with  remainder  to  plain- 
tift*  in  the  land  in  dispute.  Defendant  introduced  a 
deed  dated  in  1890,  to  himself  from  A.  I.  Banks,  con- 
veying the  land  in  dispute.  Also,  two  promissory  notes 
of  Berry  King  for  $100  each,  dated  February  8,  1886, 
payable  to  A.  I.  Banks  agent,  or  bearer,  "  for  price  of 
land,"  due  in  1888  and  1889,  and  indorsed,  "Catherine 
Banks,  teste."  Also,  a  written  disclaimer  of  title  in  the 
disputed  premises,  for  herself  as  administratrix  or  in- 
dividually, signed  by  plaintift'  with  her  mark.  Plain- 
tift'  testified  that,  at  the  time  of  the  last  court,  one 
Brown  brought  her  the  disclaimer  to  sign,  and  read  it 
to  her  three  times;  that  she  did  not  understand  it  and 
refused  to  sign  it,  but  offered  to  go  with  him  to  town 
and  see  somebody  about  it;  and  that  he  refused  this  and 
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told  her  to  touch  the  pen,  which  she  did.  For  defend- 
ant the  testimony  was,  that  the  disclaimer  was  written 
out  on  receipt  of  a  message  from  plaintiflF,  and  was  sent 
to  her  by  Brown,  who  read  it  to  her  three  times  and  fully 
explained  it  to  her  before  she  signed  it.  It  further  ap- 
peared that  before  the  death  of  Mrs.  Banks,  one  Joel 
employed  an  attorney  to  collect  a  debt  of  about  $500 
she  owed  him,  secured  by  deed  or  mortgage.  She  was 
unable  to  pay  it,  and  went  with  her  husband  and  Joel 
to  the  attorney's  office,  carrying  the  notes  of  Berry  King 
before  mentioned,  with  other  papers.  She  had  used  two 
other  notes  of  Berry  King.  She  asked  Joel  to  see  if 
the  money  to  pay  her  debt  to  him  could  not  be  obtained 
from  defendant.  This  was  done.  Joel  received  the  $500 
from  defendant,  who  held  the  land  in  payment  of  that 
debt.  Joel  gave  up  his  papers  to  Mrs.  Banks.  The 
notes  of  Berry  King  were  turned  over  to  defendant. 
The  land  in  dispute  is  the  same  that  King  purchased. 
He  lived  on  the  place  about  a  year,  working  the  land, 
and  died  there.  A.  I.  Banks  died  before  this  suit  was 
brought. 

C.  P.  Crawford,  for  plaintiff. 
Whitfield  A  Allen,  for  defendant. 


Maund  et  al.  v.  Maund  et  al. 

Where  a  will  was  proved  in  common  form  and  the  executors  there- 
after filed  in  the  superior  court  a  petition  for  leave  to  sell  certain 
lands  of  the  testator  for  the  purpose  of  paying  his  indebtedness, 
there  was  no  error  in  sustaining  a  demurrer  to  an  answer  to  the 
executor's  petition,  filed  by  certain  heirs  of  the  testator,  the  an- 
swer allying,  in  substance,  that  the  deceased  had  died  intestate 
and  that  the  paper  alleged  to  be  his  will  had  never  been  admitted 
to  probate  in  solemn  form.  The  executors  had  the  right  to  pro- 
ceed, after  the  probate  in  common  form,  with  the  due  administra- 
tion of  the  estate,  and  the  issue  of  devisavU  vd  non  could  not  be 
thus  collaterally  raised.  Judgment  affirmed. 

April  9,  ISM.    Argued  at  the  last  term. 


I  M  4791 
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Petition.    Before  Judge  Butt.     Talbot  superior  court. 
March  term,  1893. 

J.  H.  WoRRiLL  and  Thornton  k  McMichabl,  for  plain- 
lift's  in  error. 


Radcliffe  V,  Biles  &  Brother  et  al. 

94    48U 
1109  445  ^     T  X-         I-      i.1.  •  i.     •  ^ 

I  -      ■  I         1.  In  an  action  by  the  payee  upon  a  promiflsory  notem  any  court, 
|f  112  3211  whether  of  law  or  equity,  it  is  a  good  defence  that  the  note  was 

without  consideration  and  procured  by  fraud. 
^.  One  who  executes  and  delivers  a  promissory  note  without  reading 
or  knowing  its  contents,  cannot  avoid  liability  thereon  because  be 
acted  ignorantly,  without  showing  some  justification  of  his  igno- 
rance, either  by  reason  of  his  inability  to  read  or  by  some  misleading 
device  or  contrivance  amounting  to  fraud  on  the  part  of  the  person 
with  whom  he  was  dealing.  Judgment  affirmed, 

April  9»  1894.    Argued  at  the  last  term. 

Petition  for  injunction.  Before  Judge  Butt.  Mus- 
<50gee  county.     July  1,  1898. 

G.  W.  Radclifte  presented  his  petitTion  against  J.  S. 
Kadclifte  and  J.  B.  Biles  k  Bro.  The  judge  refused  to 
entertain  the  petition  or  sanction  it.  The  petition  al- 
leged :  In  1890  Biles  &  Bro.  left  with  J.  S.  Radcliffe  six- 
i;een  mules,  with  some  agreement  or  understanding,  as 
petitioner  is  informed,  to  the  effect  that  J.  8.  should 
sell  the  mules  on  credit  and  all  over  $100  each,  received 
from  the  sale,  should  be  divided  equally  between  him 
and  them,  they  paying  for  feed  and  attention  to  the 
mules.  About  a  year  afterward  J.  B.  Biles  came  to  pe- 
titioner, with  J.  8.,  and  stated  that  he  wished  to  sell  to 
J.  8.  the  six  or  seven  mules  which  had  not  been  sold, 
and  all  the  notes  for  those  which  had  been  sold ;  and 
asked  petitioner  if  he  would  stand  security  of  J.  8.  on 
a  note  for  the  same,  amounting  to  |2,000.  Petitioner 
refused  to  do  so,  and  thereupon  agreed  with  Biles  that 
he  would  stand  the  security  and  guarantee  that  J.  8. 
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would  fully  comply  with  the  contract  before  set  out, 
that  is  that  J.  S.  should  fully  account  with  Biles  &  Bro. 
respecting  any  mules  he  had  sold  on  their  account,  or 
turn  over  to  them  any  notes  or  mortgages  for  which  the 
mules  might  have  been  sold.  Thereupon  Biles,  repre- 
senting Biles  &  Bro.,  agreed  to  this  arrangement,  and 
it  was  then  and  there  agreed  that  J.  S.  and  Biles  should 
draw  up  a  paper  to  carry  out  this  agreement.  Biles  and 
J.  8.  left  petitioner  in  order  to  do  so,  and  soon  returned 
presenting  a  paper  signed  by  J.  8.,  stating  that  the 
matter  had  been  fixed  up.  Believing  the  paper  con- 
tained  the  agreement  he  had  made  with  J.  8.  and  Biles, 
petitioner  signed  it;  whereas  it  did  not  contain  the 
agreement,  but,  as  he  afterwards  learned,  was  two  prom- 
issory notes  for  $1,000  each.  This  was  a  fraud  upon 
him,  as  defendants  well  knew.  He  believed,  when  he 
signed,  he  was  only  signing  an  agreement  that  J.  8. 
should  turn  over  the  unsold  mules  and  all  notes  and 
mortgages  he  took  for  mules  sold,  and  account  for  all 
money  he  received  from  sale  of  mules.  Notwithstand- 
ing the  facts.  Biles  &  Bro.  have  sued  him  upon  the 
notes,  in  the  city  court  of  Columbus,  and  unless  he  can 
have  the  equitable  interference  of  the  superior  court, 
w^ill  obtain  judgment  against  him.  Inasmuch  as  he  can- 
not have  adequate  relief  in  a  court  of  law,  and  particu- 
larly as  said  city  court  has  no  equity  power,  and  as  he 
x^an  only  have  full  and  adequate  relief  in  the  superior 
court,  which  alone  can  exercise  equity  jurisdiction,  he 
prays  that  the  notes  be  reformed  and  the  agreement 
made  as  alleged  between  him,  J.  8.  and  Biles  &  Bro.,  be 
set  up  as  the  true  contract  between  the  parties.  He 
oflFers  fully  to  comply  with  the  same.  He  further  prays 
that  said  action  be  perpetually  enjoined;  for  general  re- 
lief, etc. 

Blandford  &  Grimes,  for  plaintift*. 
Little  &  Wimbish,  for  defendants. 

T  94-81 
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Hardee  v.  Carter. 

1.  Wliere  machinery  is  bought  for  a  certain  purpose,  and  after  its  re-^ 
ception  it  proves,  upon  trial,  not  to  be  adapted  to  the  purpose,  but 
the  purchaser  nevertheless  retains  it,  an  action  for  the  price  can- 
not be  defeated  upon  a  plea  of  total  failure  of  consideration,  un- 
less the  evidence  shows  that  the  machinery  was  wholly  valueless 
for  any  purpose. 

2.  The  evidence  being  silent  as  to  any  representation,  stipulation  or 
inquiry  touching  the  kind  of  horses  which  would  be  requisite  ta 
operate  the  machinery  manufactured  by  the  plaintiff  and  sold  by 
him  to  the  defendant,  it  was  error  to  instruct  the  jury  that  if  the 
defendant  was  to  use  such  stock  as  was  ordinarily  used  for  farm 
purposes  and  none  other,  and  if  it  took  horses  of  greater  capacity 
or  heavier  weight  than  ordinary  horses,  it  was  the  duty  of  the 
plaintiff  to  put  the  defendant  on  notice  of  that  fact;  and  if  he 
concealed  it,  or  represented  that  the  machinery  could  be  used  or- 
dinarily upon  farms,  the  defendant  would  not  be  bound  to  use 
other  than  ordinary  farm  horses ;  and  if  horses  of  greater  capacity 
were  required,  and  the  plaintiff  concealed  that  fact,  this  was  a  fraud 
on  his  part,  and  he  could  not  recover.  Judgment  reversed, 
April  9, 1894.    Argued  at  the  last  term. 

Complaint  on  account.  Before  Judge  Butt.  Talbot 
superior  court.     March  term,  1893. 

Hardee  sued  Mrs.  Carter  on  an  account  for  a  machine 
of  two-horse  power,  for  cotton  gin  use.  Defendant 
pleaded  that  plaintift',  knowing  that  the  machine  waa 
bought  for  running  a  gin,  reported  that  it  was  reason- 
ably suitable  for  the  purpose  intended  and  was  suitable 
for  running  defendant's  ginnery;  but,  though  used  aa 
directed  by  plaintiif,  the  same  was  not  suitable  for  run- 
ning  said  ginnery  and  could  not  be  used  for  that  pur- 
pose. Also,  that  the  machine  was  represented  as  being 
first  class  and  a  perfect  and  complete  machine ;  but  it 
was  not  first  class  nor  perfect  and  complete,  and  wa& 
worthless  and  of  no  value;  wherefore  "the  conditions 
of  said  note  has  wholly  and  entirely  failed."  The  jury 
found  for  the  defendant,  and  plaintift*'s  motion  for  a  new 
trial  was  overruled.     The  motion  alleges  that  the  ver- 
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diet  is  contrary  to  law  and  evidence,  and  that  the  court 
erred  in  charging  the  jury  as  follows: 

"Mrs.  Carter  has  filed  her  plea  of  total  failure  of 
consideration,  in  which  she  sets  up  the  fact  that  she 
purchased  the  horse-power  for  a  certain  purpose,  to  wit, 
for  ginning  cotton,  threshing,  or  for  sawing  wood.  The 
defendant  says  by  her  plea,  and  has  introduced  certain 
testimony  in  support  thereof,  that  she  bought  the  horse- 
power for  the  purpose  of  ginning  cotton.  Now,  if  it 
was  represented  to  her  to  be  suitable  for  the  purpose 
for  which  she  bought  it,  and  it  failed,  then  she  would 
not  be  liable  to  pay  the  plaintift*,  and  the  plaintiflF  could 
not  recover  against  her. 

"  In  making  the  test,  gentlemen  of  the  jury,  it  being 
horse-power,  I  charge  you  this  to  be  the  law :  that  if 
she  was  to  use  just  such  stock  as  was  ordinarily  used  for 
farm  purposes  and  none  other,  and  if  it  took  horses  of 
greater  capacity  or  heavier  weight  than  the  ordinary 
horses,  it  was  the  duty  of  the  plaintiif  in  this  case  to 
have  put  her  on  notice  of  that  fact.  If  that  fact  was 
concealed  from  her,  or  if  the  plaintiff'  represented  to  her 
that  they  could  be  used  ordinarily  upon  farms  for  the 
purpose  of  ginnery,  then  she  would  not  be  bound  to 
furnish  any  other  than  an  ordinary  farm  horse  ;  and  if 
it  took  horses  of  greater  capacity,  and  the  plaintiff"  con- 
cealed that  fact  from  her,  then  it  was  a  fraudulent  act 
upon  his  part,  and  the  plaintiff'  could  not  recover." 

J.  M.  Mathews,  for  plaintiff*. 


The  City  op  Columbus  v.  Sims. 

A  city  which  is  under  no  statutory  obligation  to  light  its  streets,  is 
not,  as  matter  of  law,  bound  when  lighting  them  voluntarily  to 
do  it  in  such  a  manner  as  to  enable  persons  using  them  to  see  any 
obstruction  that  the  city  may  have  placed  in  the  street,  irrespec- 
tive of  whether  the  obstruction,  such  as  a  water-plug,  was  a  rea- 
sonable and  proper  one,  or  not. 
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2.  Taking  the  whole  charge  of  the  court  together,  it  was  free  from 
substantial  error  save  in  that  part  of  it  which  related  to  lighting 
the  streets.  Judgment  rever$ed, 

▲piU  9,  1891.   Argued  at  the  last  term. 

Action  for  damages.  Before  Judge  Butt.  Musco- 
gee superior  court.     May  term,  1893. 

Sims  sued  the  city  for  injuries  sustained  by  him  by 
driving  his  buggy  at  night  against  a  water-plug  or  hy- 
drant in  one  of  the  streets.  He  claimed  that  the  city 
had  caused  this  plug  to  be  placed  in  the  roadway  used 
for  vehicles  (the  usual  place  for  locating  such  plugs  be- 
ing in  the  center  of  the  streets),  and  that  there  were  no 
lights  at  or  near  the  place  and  nothing  to  give  warning 
of  the  location  of  the  plug,  he  being  ignorant  of  the 
same.  He  obtained  a  verdict,  and  defendant's  motion 
for  a  new  trial  was  overruled.  The  material  ground  of 
the  motion  is,  that  the  court  erred  in  charging  the  jury 
thus:  "The  city  having  undertaken  to  light  its  streets, 
it  was  their  duty,  after  they  undertook  to  light  that 
street,  to  have  lighted  the  street  in  such  a  manner  as 
parties  could  see  any  obstruction  in  the  street." 

WoRRiLL  &  Little,  for  plain tift'  in  error. 
McNeill  &  Levy,  contra. 


»tt8  5^1  Jackson  et  aL  v.  Miles  et  ai. 

^     ~  In  an  action  in  a  city  court  against  certain  persons  described  as  trus- 

tees of  a  given  church,  but  not  setting  forth  or  describing  any 
property  as  belonging  to  the  defendants  or  the  church,  the  court 
has  no  power  to  adjudge  or  decree  that  the  debt  recovered  should 
be  levied  and  coUected  out  of  specific  realty.   Judgment  affirmed, 
April  9, 1894.    Argued  at  the  last  term. 

Petition  for  injunction.     Before  Judge  Butt.     Mus- 
cogee county.     July  6,  1893. 

Mollie  Jackson,  widow  and  sole  heir  of  O.  H.  Jackson 
(on  whose  estate  there  was  no  administration),  brought 


Digiti 


zed  by  Google 


Reports.]  Jackson  v.  Miles.  485 

suit  in  the  city  court  of  Columbus  against  M.  Miles  and 
four  others  named  as  trustees  of  Shady  Grove  Baptist 
Church,  upon  an  account  for  balance  due  Jackson  for 
salary  as  pastor  for  1890.  The  declaration  contained 
no  averment  other  than  as  usual  in  suits  in  short  form 
on  open  accounts,  and  made  no  reference  to  any  realty 
or  other  property.  Defendants  pleaded  not  indebted. 
The  jury  found  for  the  plaintift'  the  amount  sued  for. 
Upon  this  verdict  judgment  was  entered,  that  plaintiff 
recover  of  defendants  the  sum  so  found,  to  be  levied  on 
a  lot  of  realty,  describing  it.  Execution  following  this 
judgment  was  issued  and  levied  on  the  land  so  described, 
and  the  same  was  advertised  for  sale ;  whereupon  a  pe- 
tition was  brought  by  M.  Miles  and  four  others  as  dea- 
cons of  said  church,  and  by  fifteen  others  as  members 
of  it,  appearing  in  behalf  of  themselves  and  as  repre- 
sentatives of  a  class  of  persons  constituting  the  mem- 
bers of  said  church,  too  numerous  to  be  made  parties  in 
their  individual  names,  for  perpetual  injunction  against 
enforcement  of  the  execution  upon  the  property  de- 
scribed, and  to  vacate  the  levy.  It  was  alleged,  that  the 
judgment  was  void  for  want  of  jurisdiction  of  the  per- 
sons, if  the  judgment  was  to  be  construed  as  against  the 
church  or  as  a  lien  upon  the  property  belonging  to  it; 
that  the  church  was  an  unincorporated  voluntary  re- 
ligious association,  and  a  suit  upon  a  demand  against  it 
could  be  maintained  only  against  the  individual  members 
of  it  as  copartners ;  that  the  persons  named  as  defend- 
ants in  the  suit  in  the  city  court  were  not  trustees  against 
whom  suit  could  be  brought  and  a  valid  judgment  ob- 
tained ;  that  the  suit  was  not  against  the  members  of  the 
church  as  copartners,  nor  were  they  served  nor  did  they 
appear  and  plead ;  that  the  proceedings  and  judgment 
were  therefore  void  so  far  as  the  church  was  concerned, 
and  the  judgment  was  no  lien  on  any  of  its  property, 
and  even  if  valid  as  against  the  defendants  named  in  the 
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suit,  it  is  void  in  so  far  as  it  recites  that  it  is  to  be  levied 
on  the  property  therein  described,  because  not  author- 
ized by  the  verdict,  nor  is  it  recited  that  said  property 
is  the  property  of  the  defendants,  nor  does  it  appear 
that  they  have  any  claim  to  the  property ;  that  the  prop- 
erty was  not  liable  to  any  contract,  debt  or  obligation 
of  the  church;  that  the  deacons  as  trustees  were  not 
empowered  to  enter  into  any  contract  that  might  ripen 
into  a  lien  or  incumbrance  upon  the  property,  and  any 
contract  by  them  was  their  mere  personal  undertaking 
8o  far  as  the  trust  estate  was  concerned,  and  could  not 
bind  it.  Mollie  Jackson  answered,  that  her  judgment 
was  a  good  and  valid  lien  on  the  property,  and  the  city 
court  had  jurisdiction ;  that  defendants  therein  were  the 
proper  representatives  of  the  church  organization,  and 
were  authorized  to  represent  it  in  contracting  with  her 
husband  for  his  services  as  minister  of  the  church;  and 
that  the  judgment  bound  not  only  the  defendants  to  the 
suit  but  all  others  belonging  to  the  congregation.  The 
court  granted  the  prayer  of  the  petition,  and  defendants 
excepted. 

D.  L.  Parmer  and  Blandpord   &  Grimes,  by  C.  J. 
Thornton,  for  plaintiffs  in  error. 
Little,  Wimbish  &  Worrill,  contra. 


1^  6r9|  Bethune  V.  Wells  et  al. 

pa  8i5| 

A  single  stockholder  in  a  corporation  aggregate  cannot,  without  saing 
in  behalf  of  all  the  interested  stockholders  and  allowing  them  to 
become  co-parties,  maintain  an  action  against  the  dii^ectorg  for 
misfeasance  or  non-feasance  in  their  official  conduct,  whereby  the 
income  or  earnings  of  the  corporation,  and  consequently  the  value 
of  the  plaintiff's  stock,  were  less  than  they  otherwise  would  have 
been.  If  the  plaintiff  was  the  sole  stockholder  whose  interest  was 
affected  by  the  default  attributed  to  the  directors,  he  should  have 
so  alleged  in  his  petition.  As  the  corporation  is,  in  contemplation 
of  law,  the  party  directly  and  immediately  aggrieved  by  any  want 
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of  diligence  or  fidelity  in  the  conduct  of  its  directors,  it  should  be 
a  party  defendant  to  an  action  brought  by  the  stockholders,  in 
order  that  the  result  may  bind  it  and  bar  any  future  action  which 
it  might  bring  for  the  same  cause.  Judgment  affirmed, 

April  9,  1894.    Argued  at  the  last  term. 

Equitable  petition.  Before  Judge  Butt.  Muscogee 
superior  court.     May  term,  1893. 

Bethuue  brought  his  petition  against  Wells  and  six 
other  individuals,  alleging  that  they  became  directors 
of  the  Chattahoochee  Building  and  Loan  Association,  a 
corporation,  and  accepted  the  trust,  and  that  he  became 
a  stockholder  in  series  A,  owning  ten  shares  of  the  cap- 
ital stock.  He  set  out  the  plan  of  operation  of  the  cor- 
poration, as  to  monthly  payments  upon  the  stock,  the 
disposal  of  its  funds  at  monthly  meetings  by  loans  to 
members,  etc. ;  and  alleged  that  defendants,  neglecting 
their  duty  as  directors,  did  not  have  monthly  meetings 
of  the  stockholders,  nor  have  monthly  meetings  of  the 
directors,  and  dispose  of  the  funds  as  required  by  the 
charter  and  by-laws  of  the  association ;  so  that  at  the 
expiration  of  the  eighty-four  months  when  series  A  ran, 
each  share  of  that  stock  was  worth  only  $93,  instead  of 
f  128  as  it  should  have  been  according  to  the  plan  of 
the  association  properly  managed ;  wherefore  he  was  by 
defendants'  negligence  damaged  (1,000.  Defendants  de- 
murred for  want  of  proper  parties,  and  because  they 
were  not  liable  to  plaintift*  as  a  stockholder  for  damages 
sustained  by  reason  of  negligence.  The  demurrer  was 
sustained,  and  plaintiff  excepted. 

Thornton  &  McMichael  and  H.  C.  Cameron,  for  plain- 
tiff.    W.  A.  LiTTLB  and  L.  F.  Garrard,  for  defendants. 


1 1 


94  '4«7i 
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Pebd  v.  McCrary.  j  J3  m 

I  »4    487 

1.  According  to  Speer  v.  AtJiena,  85  Ga,  49,  the  question  of  the  prelim-     P^ft    Ml 
inary  advertisement  of  a  local  bill  is  for  determination  by  the       lort^j 
General  Assembly  before  passing  the  bill.  94  4»T\ 
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2.  An  act  which  does  Dot  purport  to  amend  or  repeal  any  particular 
law  or  section  of  the  code,  but  which  by  its  title  undertakes  in 
general  terms  ''  to  amend  the  county  court  laws  as  regards  Taylor 
county,  and  to  provide  for  the  appointment  of  a  county  solicitor 
for  said  county,  and  for  other  purposes,'*  is  not  within  the  inhib- 
itory words  of  the  constitution  declaring  that  "  no  law,  or  section 
of  the  code,  shall  be  amended  or  repealed  by  mere  reference  to  its 
title,  or  to  the  number  of  the  section  of  the  code,  but  the  amend- 
ing or  repealing  act  shall  distinctly  describe  the  law  to  be  amended 
or  repealed,  as  well  as  the  alteration  to  be  made." 

3.  Under  the  title  above  recited,  it  was  competent  for  the  legislature 
in  one  and  the  same  act  to  provide  that  the  judge  of  the  county 
court  of  Taylor  county  shall  dischaige  all  the  duties  that  formerly 
devolved  on  the  justices  of  the  inferior  court  as  to  cotmty  business, 
and  have  the  exclusive  control  and  management  of  all  public 
buildings  and  property  belonging  to  the  county;  also  that  he 
might  appoint  one  or  more  bailiffs  to  serve  writs,  precepts,  war- 
rants, executions,  summonses,  and  all  orders  issued  by  the  county 
court  or  the  judge  thereof;  also  that  the  governor,  with  the  ad* 
vice  and  consent  of  the  senate,  should  appoint  a  county  solicitor 
to  represent  the  State  in  all  cases  in  the  county  court,  the  act  pre- 
scribing his  duties,  fixing  his  fees  and  providing  for  their  payment. 
Inasmuch  as  all  these  provisions  of  the  act  are  pertinent  and  ap- 
propriate to  a  scheme  or  system  of  county  court  law  for  Taylor 
county,  there  is  but  one  subject-matter,  and  the  title  is  compre- 
hensive enough  to  embrace  all  the  provisions  of  the  act,  and  none 
of  these  provisions  are  different  from  or  at  variance  with  anything 
expressed  in  the  title. 

4.  Although  it  may  be  true  that  the  constitution,  of  its  own  vigor, 
does  not  confer  power  to  borrow  money  by  temporary  loans  to 
supply  casual  deficiencies  of  revenue,  yet  where  the  money  of  a 
lender  has  actually  been  applied  to  the  legitimate  uses  of  a  county, 
that  is,  to  objects  to  which  county  revenue  may  rightly  be  devoted, 
it  is  lawful  to  repay  the  loan  out  of  the  county  treasury  when 
funds  for  the  purpose  are  on  hand,  with  seven  per  cent,  interest 
thereon.  In  this  case  no  question  as  to  the  rate  of  interest  was 
raised.  Judgment  affirmed, 
April  16,  ISM.    Argrued  at  the  last  term. 

Mandamus.  Before  Judge  Butt.  Taylor  county. 
February  10,  1894. 

By  mandamus  absolute  the  treasurer  of  Taylor  county 
was  required  to  pay  to  the  plaintift'  the  amount  of  an 
order  in  his  favor  drawn  on  the  treasurer  by  the  county 
judge.     It  appears  from  the  petition,  which  was  sworn 
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to,  that  the  grand  jury,  at  the  February  term,  1898,  of 
the  superior  court,  recommended  that  the  treasurer  (who 
has  been  succeeded  in  office  by  the  defendant)  borrow 
$500  with  which  to  defray  the  lawful  expenses  of  the 
court,  and  at  the  same  time  the  ordinary  instructed 
said  former  treasurer  to  do  so.  At  the  August  ad- 
journed term  the  grand  jury  recommended  that  the 
amount  due  plaintiff  be  paid,  with  interest  agreed  upon. 
The  $500  was  loaned  by  plaintiff,  the  county  at  the  time 
not  having  the  money  with  which  to  defray  the  court 
expenses,  nor  until  recently  has  it  had  the  money  ta 
repay.  On  January  1, 1894,  the  judge  of  the  county 
court  drew  his  warrant  on  the  treasurer,  directing  him 
to  pay  to  plaintiff  $548.65,  that  being  the  just  sum  of 
principal  and  interest  due  him.  The  treasurer  refused  to 
pay  it.  In  his  answer  he  says  that  his  reason  for  so  de- 
clining was,  that  the  county  judge  had  no  authority  to 
draw  the  warrant ;  that  by  act  of  the  General  Assem- 
bly approved  J)ecember  20,  1886,  the  commissioners  of 
roads  and  revenues  were  abolished,  and  all  the  powers 
and  county  matters  of  Taylor  county  were  vested  in  and 
conferred  upon  the  ordinary,  who  alone  has  authority 
to  ^Iraw  a  warrant  on  the  treasurer.  He  is  informed 
that  the  county  judge  claims  such  power  under  act  of 
the  General  Assembly,  approved  December  9, 1898;  but 
respondent  submits  that  that  act  is  in  conflict  with  the 
constitution  and  is  null  and  void,  it  being  a  local  statute, 
and  the  following  being  all  the  notice  of  it  that  was 
given  or  published :  ''Notice  is  hereby  given  that  the 
next  General  Assembly  of  Georgia  will  be  asked  to  pass 
the  following  act:  'An  act  to  amend  the  county  court 
laws  as  regards  Taylor  county,  and  to  provide  for  the 
appointment  of  a  county  solicitor  for  said  county,  and 
for  other  purposes.' "  This  was  published  in  the  Butler 
Herald  newspaper  of  Taylor  county,  for  the  first  time^ 
on  October  17,  1893,  and  the  legislature  convened  on 
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October  4, 1893 ;  and  said  act  was  not  reported  to  the 
General  Assembly  by  a  committee  as  provided  by  section 
7,  article  3  and  paragraph  15  of  the  constitution,  and  was 
not  read  and  considered  by  a  two  thirds  vote  of  the  Gen- 
eral Assembly.  The  county  court  of  Taylor  county  was 
established  in  October,  1893,  and  the  county  judge  com- 
missioned on  the  14th  of  that  month.  The  answer  fur- 
ther alleges,  that  while  the  ordinary  may  have  instructed 
the  former  treasurer  to  borrow  the  f  500  to  defray  law- 
ful county  expenses,  there  is  no  order  or  judgment  of 
the  ordinary  on  record,  permitting  or  directing  that  this 
be  done  by  the  treasurer  or  any  other  person  ;  and  it  is 
submitted  that,  had  such  order  been  made,  it  would  have 
been  illegal  and  void ;  for,  while  the  constitution  au- 
thorizes the  General  Assembly  to  confer  the  right  and 
authority  on  the  counties  to  borrow  money,  no  act  of 
the  General  Assembly  has  been  passed  putting  said  con- 
stitutional provision  in  force. 

C.  J.  Thornton,  for  plaintiff  in  error. 

J.  H.  Martin,  W.  S.  Wallace  and  C.  C.  West,  contra. 


Collins  v.  Collins. 


On  the  allegations  in  the  petition,  and  on  the  facts  set  forth  in  the 
answer  and  in  the  affidavits  submitted  at  the  hearing  for  tempo- 
rary alimony,  there  was  no  abuse  of  discretion  in  granting  a 
mohthly  allowance  for  such  alimony,  and  a  stated  sum  for  attor- 
ney's fees.  Judgment  affirmed, 
April  16, 1894.    Argued  at  the  last  term. 

Application  for  alimony.  Before  Judge  Butt.  Taylor 
county.     August  28,  1893. 

The  parties  were  married  on  June  23, 1892,  lived  to- 
gether for  two  months,  and  separated.  The  husband 
was  eighty  years  of  age ;  the  wife  a  young  woman.  On 
July  1,  1893,  she  brought  her  petition  for  alimony  and 
counsel  fees;  and  the  court  allowed  $12  per  month  as 
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temporary  alimony,  and  $50  as  counsel  fees.  For  peti- 
tioner it  appeared,  that  the  respondent  had  a  widowed 
daughter  of  violent  temper  living  in  the  house  with 
him,  who  did  all  she  could  to  make  petitioner's  married 
life  miserable  and  to  bring  about  a  separation ;  that  the 
respondent  took  no  steps  to  prevent  or  remedy  this,  and 
although  he  had  promised  to  provide  a  separate  place 
for  the  daughter  to  live  in,  failed  to  keep  the  promise; 
that  by  this  daughter's  conduct  petitioner  was  forced  to 
leave  respondent's  house  and  return  to  the  home  of  her 
mother,  and  respondent  had  neglected  to  furnish  her 
any  support,  though  so  requested,  and  refused  to  pay 
the  medical  bill  for  attendance  upon  her  ^  the  birth  of 
their  child,  March  28, 1893 ;  that  he  owned  about  1,500 
acres  of  valuable  lands,  besides  considerable  personal 
property,  and  was  well  able  to  support  her  and  her  child; 
that  he  had  falsely  stated  the  child  was  not  his;  etc. 
Por  respondent  the  evidence  conflicted  with  that  of  pe- 
titioner, and  tended  to  show  that  she  abandoned  him 
without  cause  and  in  spite  of  all  his  persuasions,  and 
had  since  refused  to  return  to  him  though  urged  to  do 
so;  that  he  had  not  furnished  her  with  money  or  pro- 
visions since  the  separation,  but  was  still  doing  all  in 
his  power  to  induce  her  to  return ;  that  he  had  proposed 
to  her  that  they  live  separate  from  the  rest  of  his  family, 
but  she  required  him  to  turn  his  daughter  adrift  and 
build  another  house,  which  he  could  not  do ;  that  his 
land  is  poor,  his  taxable  property  not  over  $1,800,  and 
he  is  in  debt  over  $700 ;  that  he  always  treated  his  wife 
kindly  and  did  all  in  his  power  to  make  her  happy  and 
contented;  and  that  the  allegations  as  to  her  ill  treat- 
ment by  his  daughter  were  unfounded. 

W.  S.  Wallace,  G.  J.  Willis  and  W.  P.  Edwards,  for 
plaintift'  in  error.  C.  C.  West,  O.  M.  Colbert  and 
Thornton  &  McMichael,  contra. 
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1 94  4^  Vinson  v.  Vinson. 

|12C    4» 

di^  46^         Where  a  husband  and  wife  were  dependent  upon  their  own  labor  for 

" -*  support,  and  she  voluntarily  and  without  cause  abandoned  and 

refused  to  live  with  him,  and  it  affirmatively  appeared  that  the 
husband  was  in  debt  and  destitute  of  property  or  credit,  and  that 
unaided  by  her  his  earnings  were  small  and  not  more  than  suffi- 
cient to  obtain  a  bare  living  for  Kimself,  it  was  error  to  require 
him  to  pay  the  wife  monthly  a  stated  sum  as  alimony,  and  an  ad- 
ditional sum  for  counsel  fees  incurred  in  her  proceeding  for  such 
alimony.  Judgment  revened, 

June  II ,  1891.    Argued  at  the  last  term. 

Application  for  alimony.  Before  Judge  Sweat.  Clinck 
superior  court.     October  term,  1893. 

The  parties  were  married  on  August  29,  1891,  and 
separated  a  year  afterwards.  In  March,  1893,  the  wife 
*  brought  her  petition  for  temporary  alimony  and  counsel 
fees.  At  the  hearing  in  the  next  October,  the  judge 
ordered  the  husband  to  pay  $8  per  month  beginning 
November  6,  1898,  until  otherwise  ordered,  for  the  use 
of  the  wife  and  her  child,  and  to  pay  her  counsel  |25 
as  fees  within  ninety  days.  The  testimony  for  the  wife 
was,  in  brief,  that  on  Thursday  when  they  separated,  her 
brother  came  to  see  her,  and  as  he  was  leaving  she  told 
him  to  wait  and  she  would  go  with  him,  as  her  husband 
wanted  her  to  go  to  her  mother's  to  make  soap  and 
come  back  Sunday.  This  was  said  in  the  presence  of 
the  husband,  who  said  nothing.  There  was  no  difficulty 
nor  any  unpleasant  words.  She  went  with  her  brother, 
and  on  Saturday  he  was  told  by  the  husband  to  tell  her 
that  she  had  better  send  for  her  things,  as  he  had  moved 
his  things  away  and  left  hers  there.  She  went  back  to 
the  house  with  her  brother  on  Sunday,  and  found  that 
the  husband  had  done  as  he  stated.  He  neither  sent  nor 
left  any  word  where  he  was  gone ;  and  the  wife  returned 
with  her  brother  to  her  father's  house,  where  she  has 
since  been  and  where  her  child  was  born.     The  husband 
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has  not  come  or  sent  for  them,  nor  provided  anything 
for  them.  He  supported  her  all  right  when  they  were 
living  together.  With  what  she  can  do,  it  would  take 
$10  a  month  to  provide  for  her  and  the  child. 

The  testimony  for  the  husband  showed,  that  she  de- 
serted him  without  cause  on  two  occasions:  once  in 
June,  again  in  August,  1892.  He  always  provided  for 
her  well,  better  than  he  was  able;  and  by  extrava- 
gance she  put  him  into  debt  $60.  Judgment  also  was 
rendered  against  him  for  |30  as  the  expenses  of  lying  in. 
He  makes  only  $15  a  month,  all  of  which  is  required 
for  his  support.  He  has  no  money  or  property,  and 
cannot  borrow  any.  He  did  not  send  her  away,  but 
begged  her  to  stay.  She  went  voluntarily,  telling  him 
she  did  not  know  whether  she  would  return  on  Sunday 
or  not,  that  she  did  not  know  when  she  was  coming 
back.  There  was  other  testimony  tending  strongly  to 
support  the  husband's  side  of  the  case,  and  making  a 
showing  as  to  the  wife's  conduct  quite  unfavorable  to 
her.  When  the  first  separation  occurred  in  June,  he 
begged  her  to  come  back  and  finally  succeeded  in  get- 
ting her  to  do  so ;  but  had  made  no  eftbrt  to  induce  her 
to  return  since  the  last  separation.  He  always  treated 
her  the  best  he  could,  and  they  never  had  any  fuss.  His 
employer  corroborated  him  as  to  the  amount  of  his 
earnings,  and  his  indebtedness;  and  testified  that  he 
was  hard-working,  honest  and  truthful. 

B.  A.  Whittington,  and  Busbeb  &  Crum,  by  brief,  for 
plaintifi*  in  error. 


Roberts  r.  Mullindbr.  L^  ^ 

J^ccording  to  HugheB  v.  Clark,  67  Oa.  19,  and  Howell  \.  Ellsberry,  79  0(i, 
475,  the  plaintiff  in  error  had  no  title  by  reason  merely  of  a  parol 
gift  of  the  land  and  the  making  of  valuable  improvements  thereon, 
which  she  could  assert  in  a  claim  case,  and  it  not  appearing  that 
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her  possession  was  adverse  to  the  donor  for  twenty  years,  but  the 
evidence  showing  that  he  was  in  possession  within  that  period 
and  exercised  acts  of  ownership,  such  as  conveying  the  land  as 
security  for  his  debt,  there  was  no  abuse  of  discretion  in  appoint- 
ing a  receiver  to  secure  and  preserve  the  rents  and  profits  of  the 
land  pending  the  claim  case,  the  claimant  having  interposed  her 
claim  upon  an  affidavit  in  forma  pauperis  without  giving  bond  and 
security,  and  the  value  of  the  premises  being  probably  insufficient 
to  produce  at  sheriff's  sale  a  fund  large  enough  to  pay  off  the 
judgment  founded  on  the  debt  to  secure  which  the  land  was  con- 
veyed to  the  creditor  by  the  defendant  in  the  execution  levied 
thereon  to  enforce  the  security  deed.  Judgment  affirmed, 

April  16,  18M.    Argued  at  the  last  term. 

Petition  for  injunction  and  receiver.  Before  Judge 
Butt.     Talbot  county.    November  23,  1893. 

February  1, 1887,  plaintiff  made  a  loan  to  J.  M.  Smith 
of  Meriwether  county,  and  to  secure  the  same  took  his 
deed  to  235  acres  of  land  in  Talbot  county.  February 
22,  1893,  plaintiff  obtained  in  Meriwether  superior 
court  a  general  verdict  and  judgment  for  f  600  princi- 
pal, $172.40  interest,  |67.24  attorney's  fees,  and  costs. 
April  13,  1893,  plaintiff  filed  for  record  in  the  office  of 
the  clerk  of  Talbot  superior  court  a  deed  conveying  the 
land  to  Smith;  and  the  same  was  levied  on,  two  weeks 
afterwards,  by  virtue  of  the  execution  which  issued  from 
the  judgment,  "as  the  property  of  James  M.  Smith  the 
defendant,  and  found  in  possession  of  defendant."  There- 
upon Mrs.  Roberts  interposed  her  claim  to  the  land,  in 
forma  pauperis.  Smith  died  in  July,  1893,  and  in  the  next 
October  the  plaintiff  brought  a  petition  for  injunction, 
and  for  a  receiver  to  take  charge  of  and  hold  the  rents 
and  profits  of  the  land;  alleging  that  the  claim  was  in- 
terposed not  in  good  faith  but  for  delay,  and  for  the 
purpose  of  hindering  and  delaying  the  collection  of  the 
judgment,  and  to  enable  Mrs.  Roberts  to  cultivate,  rent 
and  use  the  land  for  her  own  benefit ;  that  she  has  no 
legal  or  equitable  interest  in  the  land,  and  is  insolvent ; 
and  that  the  land  is  poor,  badly  worn,  and  not  worth 
over  $700,  and  is  decreasing  in  value,  and  the  improve- 
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ments  on  it  are  not  being  kept  up.  It  was  further  al- 
leged that  Smith  had  no  interest  or  ownership  in  any 
other  property,  was  insolvent  when  he  died,  and  there 
is  no  administration  on  his  estate.  Defendant  answered 
that  the  allegations  that  her  claim  was  not  filed  in  good 
faith  but  for  delay,  and  that  she  has  no  interest  in  the 
land,  are  false;  that  in  1871  Smith,  who  washer  step- 
grandfather,  gave  her  the  land  and  placed  her  in  posses- 
sion of  it,  and  she  has  so  remained  ever  since,  claiming 
it  as  her  own  and  making  valuable  improvements  on  it, 
and  her  possession  and  claim  were  open  and  notorious; 
that  Smith  was  not  in  possession  of  it  at  the  time  of  the 
levy;  that  she  is  not  insolvent,  but  was  forced  to  inter- 
pose her  claim  in  forma  pauperis^  having  no  one  to  ap- 
peal to  to  stand  her  bond  but  her  neighbors  who,  like 
herself,  wer^  of  limited  means ;  that  the  land  is  worth 
$2,000,  and  she  has  placed  on  it  improvements  which 
are  in  good  and  reasonable  repair,  and  she  denies  that  it 
is  not  kept  up.  She  further  alleges,  that  the  superior 
court  of  Meriwether  county  had  no  jurisdiction  to  ren- 
der a  judgment  establishing  and  fixing  a  lien  upon  land 
in  Talbot  county ;  and  that  she  is  informed  that  plain- 
tifl:*  obtained  judgment  by  default,  and  that  if  any  mo- 
tion was  ever  made  to  set  it  aside  and  render  a  difl:erent 
judgment,  neither  Smith  nor  his  counsel  ever  had  notice 
of  it.  At  the  hearing  there  was  evidence  by  affidavits, 
etc.,  in  support  of  the  petition  and  answer.  The  judge 
ordered  that  the  defendant  within  ten  days  give  a  bond 
for  (1,500  payable  to  the  plaintift',  conditioned  to  pay 
such  damages  as  the  jury  on  the  trial  of  the  claim  case 
should  assess ;  and  in  default  thereof,  that  a  receiver  be 
appointed  and  injunction  be  granted  as  prayed.  De- 
fendant excepted. 

Thornton  &  MoMichabl,  for  plaintifl:'  in  error. 
H.  W.  Hill  and  J.  J.  Bull,  by  Calhoun,  King  & 
Spalding,  contra. 
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*r^-^  Ethbrbdge,  survivor,  et  aL  v.  Slayton  et  al. 

lal    454 

\^  1^1  1.  It  appearing  that  the  petitioners  delayed  for  more  than  seven 

years  after  attaining  their  majority  to  assert  any  right  or  title  to 
the  land  in  dispute,  and  the  circametances  being  such  that  with 
the  least  diligence  they  might,  upon  becoming  of  age,  have  ascer- 
tained that  their  father's  administrator  was  himself  the  purchaser 
of  the  land  at  his  own  sale,  and  no  reason  or  excuse  for  their  fail- 
ing to  ascertain  this  fact  being  shown,  their  election  to  set  the  sale 
aside  was  not  made  within  a  reasonable  time.  Candler^  executor,  v. 
Clarke  etal.,  90  Oa.6&0;  Kelly  v.  Walker,  91  Oa.  199, 17  &  £.  Rep. 
118. 

2.  Altbough  the  land  may  have  been  sold  by  the  sheriff  pending  a 
trlaim  duly  interposed  under  the  statute,  and  in  consequence  no 
title  passed  to  the  purchaser,  this  would  be  no  cause  for  enjoin- 
ing the  purchaser  from  conveying  or  encumbering  the  premises 
pending  a  suit  to  set  aside  his  purchase.  The  li*  pendens  would 
charge  with  notice  those  who  might  deal  with  him  on  the  faith  of 
his  title. 

8.  It  was  error  to  grant  the  injunction  as  to  any  or  all  of  the  de- 
fendants. Judgment  reverted, 
April  16, 1894.   Argued  at  the  last  term. 

Petition  for  injunction.  Before  Judge  Butt.  Harris 
county.     January  22,  1894. 

Abner  Bankston  died  in  1864,  leaving  a  widow  and 
three  young  daughters,  and  a  considerable  estate  of 
realty  and  personalty.  The  widow  became  his  admin- 
istratrix. In  1866  she  married  W.  C.  Davis,  who  was 
appointed  administrator  de  bonis  non  of  the  estate,  and 
guardian  of  the  minors.  He  obtained  leave  to  sell  the 
lands  of  the  estate,  and  on  January  4,  1870,  made  a 
sale  of  them  to  his  brother,  with  a  conveyance  by  deed. 
On  the  same  day  he  took  from  the  brother  a  deed  con- 
veying the  land  back  to  him  individually.  No  money 
was  paid  for  either  conveyance,  the  arrangement  being 
really  a  purchase  by  the  administrator  at  his  own  sale. 
He  has  never  been  discharged  from  the  administration 
or  the  guardianship.  In  1886  and  1889  he  made  deeds 
(recorded  in  1892),  to  the  daughters  of  Bankston,  who 
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liad  always  lived  with  him  and  their  mother  on  the 
lands  in  question,  and  two  of  whom  had  married.  He 
put  them  in  possession  of  the  parcels  so  conveyed. 
These  daughters  are  the  plaintiffs  in  the  present  case. 
The  youngest  of  them  was  not  under  twenty-nine  years 
old  when  the  petition  was  brought  in  August,  1893.  The 
object  of  the  petition  was,  to  have  a  decree  declaring 
void  the  deeds  from  Davis  to  his  brother,  and  vice  versa, 
and  vesting  the  title  to  the  lands  in  petitioners,  and  also 
declaring  void  a  sheriffs  deed  conveying  part  of  the 
lands  to  Stanford  under  levy  and  sale  by  virtue  of  an 
execution  in  favor  of  one  of  the  creditors  of  Davis ;  for 
account;  and  for  injunction  restraining  Stanford  from 
selling,  encumbering  or  disposing  of  the  land  sold  by 
the  sheriff,  and  restraining  the  judgment  creditors  ot 
Davis  from  further  enforcing  their  executions  against 
any  of  the  property.  Plaintiffs  swore  that  they  knew 
nothing  of  the  facts  on  which  their  petition  is  predi- 
cated, until  within  the  two  years  before  the  hearing. 
They  further  contended  that  the  sale  by  the  sheriff  took 
place  in  spite  of  the  fact  that  a  claim  had  been  duly  in- 
terposed by  them  and  had  not  been  disposed  of,  and  that 
on  account  of  the  irregularity  or  illegality  of  the  pro- 
ceeding the  land  did  not  bring  half  its  value.  The  evi- 
dence for  defendants  was  in  conflict  with  that  for  plain- 
tiffs. It  appears  that  the  judgments  sought  to  be  en- 
joined were  rendered  in  1879, 1884  and  1886,  upon  debts 
contracted  for  supplies,  etc.,  the  credit  having  been  given 
upon  the  faith  of  the  ownership  by  Davis  of  the  land  in 
question,  and  without  notice  of  the  claim  of  plaintiff's; 
that  the  property  had  twice  been  found  subject  to  the 
executions  as  against  claims  set  up  by  him  under  an  al- 
leged homestead  right ;  that  the  property  sold  by  the 
sheriff'  brought  a  fair  price;  etc.  The  injunction  was 
granted  as  prayed  for,  and  defendants  excepted. 

T94.88 
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GoBTCHius  &  Chappbll,  B.  F.  McLaughlin,  J.  M, 
MoBLEY  and  L.  L.  Stanford,  for  plaintifts  in  error. 

C.  J.  Thornton,  M.  McMichabl,  B.  H.  Walton  and 
J.  H.  WoRRiLL,  contra. 


Kern  &  Loeb  v.  Gribr  et  at. 

The  policy  of  insurance  not  being  set  out,  nor  any  undertaking  or 
promise  by  the  company  alleged  or  described,  there  was  no  cause 
of  action,  legal  or  equitable,  in  behalf  of  the  plaintiffs  set  out  in 
the  petition  against  the  company ;  and  as  the  promissory  note  al* 
l^ed  to  be  the  contract  of  Mrs.  Grier  was  not  mature  when  the 
suit  was  brought,  there  was  at  that  time  no  cause  of  action  as  to 
her.  For  these  reasons  there  was  no  error  in  sustaining  the  de» 
murrer  and  dismissing  the  petition.  Judgment  affirmed, 

April  16, 18M.    Argued  at  the  last  term. 

Equitable  petition.  Before  Judge  Bartlett.  Terrell 
superior  court.     November  term,  1892. 

To  the  petition  of  Kern  &  Loeb  against  Mrs.  Grier, 
the  wife  of  James  Grier,  and  against  the  North  British 
and  Mercantile  Insurance  Company,  Mrs.  Grier  filed  a 
demurrer,  which  was  sustained.  The  petition,  which 
was  brought  on  September  12,  1892,  alleges  that  plain- 
tiffs, as  merchants,  sold  goods  to  Mrs.  Grier,  who,  by  her 
agent  James  Grier,  gave  them  her  note  therefor  in  the 
sum  of  J800,  dated  February  19, 1892,  and  due  October 
1, 1892.  About  the  20th  of  May,  1892,  her  store  was  de- 
stroyed by  fire,  and  most  or  quite  all  of  the  goods  therein 
were  burned.  She  had  $1,100  insurance  on  the  goods 
in  the  defendant  insurance  company.  Plaintifts  had  a 
mortgage  on  the  stock  of  goods  given  by  James  Grier, 
agent  etc.,  to  secure  said  debt,  at  the  time  of  the  fire, 
and  Mrs.  Grier  admitted  in  writing  on  the  mortgage  the 
authority  of  her  agent  to  execute  it.  On  May  20,  1892, 
James  Grier  as  agent,  who  had  the  power  and  authority 
so  to  do,  gave  plaintifl's  a  written  order  and  transfer  of 
said  insurance  to  the  amount  of  (288.51  as  a  payment  on 
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Baid  note  and  mortgage  to  plaintifts,  which  was  on  that 
day  presented  to  the  agent  of  the  insurance  company ; 
but  he  refused  to  accept  it  or  pay  it.  The  insurance  has 
not  yet  been  adjusted  or  settled,  the  amount  of  the  loss 
not  being  agreed;  but  Mrs.  Grier  is  threatening  through 
her  agent  to  transfer  the  insurance  to  some  one  else  for 
the  payment  of  other  debts  and  to  secure  other  indebt- 
edness. She  is  insolvent  and  unable  to  pay  her  debts ; 
and  should  such  transfer  be  made  to  an  innocent  pur- 
chaser, it  would  defeat  the  collection  of  plaintifts'  debt 
and  the  same  would  be  lost.  The  transfer  will  be  made 
unless  an  order  be  granted  restraining  it.  Plaintifts 
pray  for  such  an  order,  and  that  on  final  hearing  they 
may  have  judgment  against  the  insurance  company  for 
the  amount  of  said  order  and  transfer,  the  company  ad- 
mitting that  there  is  more  insurance  due  than  the  amount 
due  plaintifts.  .  Attached  to  the  petition  is  a  copy  of  the 
promissory  note  therein  mentioned ;  and  a  copy  of  the 
order  given  by  James  Grier,  agent,  on  the  insurance 
company  in  favor  of  plaintifts  for  J288.61,  "  on  account 
of  the  amount  due  me  by  your  company  for  loss  sus- 
tained by  fire  under  your  policy  in  my  favor.  No.  1,477,- 
840,  for  $1,100,  and  this  order  shall  be  your  voucher 
and  receipt  as  against  said  policy  for  the  amount  thereof, 
and  on  account  of  my  said  loss  by  fire  on  the  night  of 
the  18th  of  May,  1892;  I  having  hereby  transferred  and 
assigned  for  value  to  the  said  Kern  &  Loeb  my  interest 
in  said  policy  to  the  amount  of  this  order,  namely, 
1288.51."  By  amendment  plaintiffs  alleged,  that  about 
the  time  of  the  filing  of  the  original  petition,  James 
Grier,  agent,  colluded  with  J.  R.  Mercer  with  the  inten- 
tion of  defeating  plaintifts'  claim,  by  making  some  sort 
of  transfer  to  Mercer,  who  plaintifts  are  advised  holds 
the  possession  of  the  insurance  policy.  The  legal  title 
of  the  policy  still  remains  with  Grier,  subject  to  the  in- 
terest of  plaintifts  to  the  amount  of  their  assignment ; 
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but  to  avoid  further  complication,  they  pray  that  Mercer 
be  made  a  party  defendant  and  be  enjoined  from  trans- 
ferring the  policy  and  from  collecting  any  part  of  it  so 
as  in  any  way  to  embarrass  plaintiffs'  rights,  and  to 
finally  decree  as  against  Mercer  the  assignment  of  plain- 
tiffs to  have  priority. 

6.  W.  Warwick,  by  C.  B.  Wooten,  for  plaintiffs. 


Sheffield  v.  Oliver,  judge. 

Under  section  299(f)  of  the  code,  a  county  solicitor  is  not  entitled  to 
any  fee  in  a  criminal  case  unless  the  same  is  actually  tried.  €k>n- 
sequently,  where  a  warrant  was  sued  out  against  one  charged  with 
a  misdemeanor,  which  warrant  was  returned  to  the  county  court, 
and  the  solicitor  thereupon  prepared  an  accusation  which  the 
prosecutor  in  the  warrant  refused  to  sign,  the  latter  was  not  liable 
to  pay  any  costs  to  the  solicitor,  and  the  county  judge  was  right 
in  so  adjudging.  Judgment  affirmed. 

April  16, 188*.    Argued  at  the  last  term. 

Petition  for  mandamus.    Before  Judge  Griggs.    Early 
superior  court.     October  term,  1893. 

William  D.  Kiddoo,  for  plaintift*.    R.  H.  Powell  A 
Son  and  H.  C.  Sheffield,  for  defendant. 


Dobbins  v.  Blanchard,  Humbbr  &  Company. 

1.  A  joint  note  and  mortgage  being  executed  by  husband  and  wife 
for  a  consideration  in  money  afterwards  to  be  advanced  by  a  cred- 
itor, the  wife  is  bound  only  to  the  extent  of  so  much  of  the  consid- 
eration as  she  afterwards  received;  and  in  order  to  charge  her 
with  advances  made  to  her  husband  on  drafts  drawn  and  signed 
by  him  individually  and  not  as  agent  for  her,  the  creditor  must 
show,  not  only  that  he  was  authorized  to  act  as  her  agent,  but  that 
he  so  acted  in  drawing  the  drafts  and  receiving  their  proceeds,  or 
else  that  the  proceeds  were  actually  used  for  her  benefit  in  the  busi- 
ness to  which  his  agency  related. 

2.  A  power  of  attorney  by  which  a  wife  appoints  her  husband  to  act 
for  her,  reciting  that  she  has  this  day  nominated  and  appointed 
and  does  by  these  presents  nominate  and  appoint  and  authorize 
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him  to  transact  all  and  any  business  for  her,  make  for  her  all  nec- 
essary purchases  for  cash  or  on  credit,  and  execute  and  sign  such 
notes,  mortgages,  deeds  and  other  papers  as  to  him  may  seem 
proper  and  right  for  the  advancement  and  proper  management  of 
her  business  of  every  sort,  and  declaring  that  she  ratifies  and 
confirms  all  his  acts  made  for  her  'Mn  pursuance  of  the  aforesaid 
purposes  from  and  after  this  date,  as  fully  and  completely  as  if 
•  done  by"  herself,  is  no  authority  for  or  ratification  of  drafts  pre- 
viously drawn  by  the  husband  in  his  own  name,  and  consequently 
this  power  will  not  of  itself  justify  any  charge  against  her  for  the 
amount  of  such  drafts;  nor  will  she  be  chai*geable  with  the 
amount  of  similar  drafts  drawn  by  him  after  the  execution  of  such 
power,  without  extrinsic  evidence  showing  that  he  acted  as  her 
agent  or  attorney  in  drawing  the  drafts  and  receiving  the  proceeds, 
or,  if  he  did  not,  that  he  actually  applied  the  proceeds  to  her  use 
and  not  his  own  use. 

3.  The  action  being  upon  a  joint  promissory  note  made  by  husband 
and  wife,  evidence  that  in  point  of  fact  the  credit  was  given  to  the 
wife  only  is  not  competent.  This  would  contradict  the  written 
contract  on  which  the  action  is  founded. 

4.  One  of  the  plaintifis,  testifying  as  a  witness,  having  stated  in  his 
evidence  that  he  was  not  personally  acquainted  with  the  defendant 
when  she  shipped  certain  cotton  and  that  all  communication  be- 
tween them  had  been  by  letter,  and  the  letters  themselves  being 
in  evidence,  it  was  not  competent  for  him  to  testify  thatshe  shipped 
the  cotton  for  a  specified  purpose,  inasmuch  as  this  purpose  could 
not  be  known  to  him  except  from  the  correspondence  or  by 
hearsay. 

5.  In  an  action  against  the  wife  upon  a  joint  promissory  note  made 
by  her  and  her  husband,  evidence  is  relevant  which  shows  that  a 
part  of  the  consideration  went  directly  from  the  creditor  to  the 
husband  on  a  draft  or  check  drawn  by  him  individually,  and  was 
used  by  him  or  by  a  firm  of  which  he  was  a  member.  As  to  money 
obtained  by  a  husband  on  the  joint  credit  of  himself  and  wife  and 
applied  to  his  own  use,  he  is  the  real  primary  debtor,  and  the  wife 
is  in  the  position  of  a  surety.  Judgment  reverged. 
April  16, 1804.    Arsrued  at  the  last  term . 

Assumpsit.  Before  Judge  Guerry.  Clay  superior 
court.     March  term,  1898. 

In  July,  1891,  Blanchard,  Humber  &  Company  sued 
Mrs.  Dobbins  on  a  promissory  note  dated  February  17, 
1890,  and  foreclosed  a  mortgage  given  to  secure  the  note ; 
both  of  which  were  executed  by  the  defendant  and  by  her 
husbandjDr.  W.O.Dobbins,  who  died  December  16, 1890. 


Digiti 


zed  by  Google 


502  Dobbins  v.  Blanchard.  [94  Ga. 

Both  cases  were  consolidated  and  tried  together;  and 
the  jury  found  for  the  plaintiffs  the  balance  they  claimed 
to  be  due  on  the  note  and  mortgage,  $1,271.59  principal, 
besides  interest  and  attorney's  fees.  The  defendant's 
motion  for  a  new  trial  was  overruled.  She  set  up  by 
her  pleas :  (1)  That  the  note  sued  on  was  not  her  debt 
but  that  of  her  husband,  and  made  by  him  and  her  to 
cover  whatever  advances  the  plaintiffs  might  make  or 
had  made  to  him  during  1890;  that  at  the  time  of  mak- 
ing the  note  she  had  not  obtained  for  herself  or  on  her 
own  account  any  advances  or  money,  nor  was  she  in  any 
way  indebted  to  plaintiffs,  nor  was  her  husband  at  that 
time  indebted  to  them  except  for  about  $340.98  previ- 
ously obtained  by  him,  and  of  that  indebtedness  she 
knew  nothing  until  long  afterwards ;  that  she  had  no 
voice  in  fixing  the  amount  of  the  note ;  that  plaintiffs 
and  her  husband  were  trading  and  dealing  among  them- 
selves without  any  consultation  with  her,  only  just  as  her 
signature  was  needed  to  a  note  or  mortgage  to  secure 
his  indebtedness ;  and  that  her  signature  to  the  note  was 
required  and  given  only  as  a  device  to  secure  the  drafts 
to  be  drawn  by  him  for  his  business  ventures.  (2)  At 
no  time  did  she  obtain  money  or  anything  else  of  value 
from  plaintiffs  before  December  25,  1890,  after  which 
date  she  obtained  at  different  times  the  aggregate  amount 
of  $1,366.89,  and  from  January  1  to  March  1, 1891,  she 
shipped  96  bales  of  cotton  to  plaintiffs,  who  were  cotton 
factors  at  Columbus,  and  they  on  March  13  sold  same 
for  more  than  enough  to  pay  said  $1,366.89,  and  same 
has  been  fully  paid ;  and  plaintiffs  illegally  applied  the 
balance  of  the  proceeds  of  sale  to  the  payment  of  ad- 
vances made  by  them  to  Dr.  Dobbins,  and  to  the  pay- 
ment of  drafts  and  checks  drawn  by  him  on  them  in 
furtherance  of  his  various  individual  and  personal  en- 
terprises. 

In  evidence  appeared  a  power  of  attorney  from  de- 
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fendant  to  her  husband,  dated  March  22,  1890,  the  sub- 
stance of  which  is  recited  in  the  second  head-note.  In 
connection  with  it  appeared  a  letter  from  plaintiffs  to 
Dr.  Dobbins,  dated  March  14,  1890,  stating:  "We  no- 
tice that  your  drafts  are  signed  by  yourself.  We  are 
keeping  the  account  against  Mrs.  Dobbins.  Hence  it 
has  occurred  to  us  that,  as  a  matter  of  business,  we 
would  ask  Mrs.  Dobbins  to  send  us  in  writing  a  power 
of  attorney  to  you,  showing  that  you  have  full  power  to 
make  drafts  and  transact  this  business,  &c.  We  know 
that  you  have,  and  that  if  you  live  there  will  be  no 
trouble ;  but,  as  before  said,  this  is  the  business  way  to 
do  it." 

The  motion  for  new  trial  alleges  error : 

1.  In  refusing  to  charge,  as  requested:  "Whether 
or  not  Mrs.  Dobbins  is  bound  for  this  debt  depends  upon 
whether  or  not  the  note  was  to  get  money  for  a  venture 
of  her  own,  or  whether  she  signed  as  security  for  her 
husband  in  his  business  or  to  pay  his  debts ;  and  if  either 
of  the  latter  considerations  induced  her  to  sign  it,  she 
is  not  liable  and  you  should  so  find.  The  test  in  this 
ease  is,  whether  Mrs.  Dobbins  shared  in  the  benefit  of 
said  note  and  mortgage.  If  she  did  not  share  in  the 
consideration,  she  is  not  bound."  And  in  charging  the 
jury  thus:  "If  you  believe  this  was  Dr.  Dobbins'  debt 
created  by  him,  and  she  signed  it  as  security  for  him, 
you  should  find  for  the  defendant;  but  if  you  should  be- 
lieve it  was  a  joint  debt  of  her  and  her  husband  together, 
you  should  find  for  the  plaintiff." 

2.  In  charging :  "If  you  should  believe  it  was  a  debt 
<jreated  by  Mrs.  Dobbins,  and  the  credit  given  to  her  and 
not  the  husband,  and  she  signed  the  note  and  mortgage 
for  the  amount,  you  should  find  for  the  plaintiffs.  If 
fihe  ratified  the  acts  of  her  husband  by  signing  the  note 
and  mortgage,  and  borrowed  the  money,  you  should  find 
for  the  plaintiffs,  no  matter  where  the  money  went ;  if 
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the  husband  dreW  the  money  out  by  drafts  and  she  after- 
wards ratified  it  by  giving  him  a  power  of  attorney  to 
do  so,  she  would  be  bound.  To  render  the  note  void,  it 
becomes  the  duty  of  the  defendant  to  show  that  Mrs. 
Dobbins  did  not  contract  this  debt  either  by  herself  or 
through  her  husband  or  in  connection  with  him,  or  that 
it  was  his  debt  secured  by  her.  If  at  the  time  Dr.  Dob- 
bins was  acting  for  his  wife,  doing  so  as  her  agent  with 
her  knowledge  and  authority,  and  if  she  ratified  his  acts 
by  entering  into  a  note  and  mortgage,  she  would  be 
bound  by  it,  and  the  jury  should  find  for  the  plaintiffs." 
Also,  that  the  court  omitted  to  construe  the  power  of 
attorney,  and  failed  to  call  to  the  attention  of  the  jury 
that  the  power  contained  words  of  limitation,  and  made 
no  reference  to  the  power  in  charging  the  jury,  except 
in  the  instruction  excepted  to,  wherein  the  power  is 
spoken  of  as  a  ratification  of  the  drawing  of  money  by 
Dr.  Dobbins.  Plaintifts'  counsel  argued  in  conclusion 
that  the  power  was  a  ratification  of  all  the  acts  of  Dr. 
Dobbins  before  and  after  its  execution.  Also,  that  the 
court  failed  to  charge,  that  before  defendant  could  be 
bound  by  any  act  or  words  of  apparent  ratification,  the 
jury  must  believe  she  was  fully  informed  and  knew  all 
about  her  liabilities,  her  rights  and  the  demands  against 
her. 

8.  In  allowing  Blanchard,  one  of  the  plaintiffs,  to  tes- 
tify that  they  gave  the  credit  to  Mrs.  Dobbins,  although 
he  admitted  that  they  and  their  agents  never  had  any 
communication,  correspondence  or  negotiations  with 
her  about  the  matter,  except  by  letters  from  her  husband, 
the  power  of  attorney,  and  the  note  and  mortgage.  The 
objection  to  this  testimony  was,  that  the  whole  matter 
was  in  writing,  and  that  Dr.  Dobbins  was  dead. 

4.  In  allowing  Blanchard  to  testify  that  Mrs.  Dobbins 
shipped  the  96  bales  of  cotton  to  plaintiffs  for  the  pur- 
pose of  paying  this  debt  she  created  under  this  note  and 
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mortgage ;  the  ground  of  objection  being,  that  the  wit- 
ness had  stated  he  did  not  know  Mrs.  Dobbins,  and 
whatever  transactions  occurred  between  them  were  in 
writing,  there  being  no  showing  or  claim  that  any  letter 
or  paper  was  lost  or  mislaid. 

5.  In  ruling  out  the  testimony  of  Wimberly,  a  wit- 
ness for  defendant,  under  the  following  circumstances : 
He  testified  that  he  was  a  member  of  the  firm  of  W.  0. 
Dobbins  &  Co.,  and  that  about  May  23,  1890,  Dr.  Dob- 
bins sent  a  check  on  plaintifts  for  something  over  $200 
for  the  benefit  of  the  firm  to  the  Terry  Manufacturing 
Co.  Witness  never  saw  the  check.  The  court  sustained 
an  objection  to  this  testimony,  stating  that  "  defendant 
had  better  show  the  check."  Defendant's  counsel  stated 
that  they  had  served  plaintifts  with  notice  to  produce 
this  check.  Plaintifts' counsel  stated  that  they  had  pro- 
duced every  check  they  had  been  called  on  to  produce. 
Then  defendant  recalled  Blanchard,  one  of  plaintiffs, 
who  testified :  "  I  expect  we  have  the  check  you  are  in- 
quiring about,  and  am  willing  to  admit  the  check  wa& 
drawn  on  the  order  of  Dr.  Dobbins.  The  check  is 
either  here  or  in  Columbus;  it  was  our  check  on  the 
bank.  The  bank  paid  the  check  before  it  came  back  to 
me  as  a  voucher.  Defendant  did  not  call  on  us  for 
checks."  Wimberly  was  then  recalled,  and  testified  that 
the  money  that  paid  the  claim  of  the  Terry  Manufactur- 
ing Company  against  the  firm  of  W.  O.  Dobbins  &  Co.^ 
did  not  come  out  of  the  firm.  To  this  plaintifts  ob- 
jected because  irrelevant,  and  the  objection  was  sus- 
tained. 

J.  D.  Rambo  and  F.  B.  Dillard,  by  Harrison  &  Pee- 
PLES,  for  plaintiff  in  error.     W.  C.  Worrill,  contra. 
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HiNKLE  V.  Burt. 

1.  The  plea  being  that  all  the  work  in  controversy  was  worthless, 
and  the  evidence  adduced  in  support  of  the  plea  being  to  that 
effect  and  none  of  it  disclosing  at  what  value  the  work  should  be 
estimated  if  not  at  the  value  established  by  the  evidence  for  the 
plaintiff,  there  was  no  error  in  not  instructing  the  jury  on  the 
subject  of  partial  failure  of  consideration.  Both  the  plea  and  the 
evidence  of  the  defendant  manifest  that  his  contention  was  one  of 
total  failure  and  that  alone 

2.  There  was  no  error  in  the  charge  complained  of,  and  the  evidence 
warranted  the  verdict.  Judgment  affirmed, 
April  16, 189i.   Argued  at  the  last  term. 

Complaint  on  account.  Before  Judge  Fish.  Sumter 
superior  court.     November  term,  1892. 

Burt  sued  Hinkle  upon  an  account  for  dental  work. 
Hinkle  pleaded  that  the  work  totally  failed  and  proved 
worthless,  and  had  to  be  done  over;  etc.  Plaintiff  ob- 
tained a  verdict  for  the  amount  sued  for,  and  defendant's 
motion  for  a  new  trial  was  overruled.  The  motion  con- 
tains the  grounds,  that  the  verdict  was  contrary  to  law 
and  evidence;  that  the  court  refused  a  request  to  charge 
the  law  of  partial  failure  of  consideration  ;  and  that  the 
court  erred  in  charging:  "If  you  believe  from  the  evi- 
dence that  the  account  sued  on  is  correct,  that  the  work 
charged  for  in  the  several  items  of  the  account  was 
done  by  the  plaintiff,  and  was  skillfully  done;  that  it 
was  done  by  him  with  such  skill  and  in  such  a  manner 
as  is  usually  employed  by  dentists  in  performing  work 
of  that  character,  and  was  done  in  a  workmanlike  man- 
ner; that  said  account  was  due  and  unpaid  when  the 
suit  was  brought,  then  you  would  be  authorized  to  find 
for  the  plaintiff  the  whole  amount  of  the  account.  If, 
on  the  other  hand,  you  should  believe  from  the  evidence 
that  the  account  rendered  is  not  correct;  that  the  work 
charged  for  was  not  done  by  plaintiff,  or  was  not  skill- 
fully done ;  that  it  was  not  done  in  such  a  manner  as  is 
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usually  employed  by  dentists  in  doing  that  character  of 
work;  that  it  was  not  done  in  a  workmanlike  manner; 
or  that  the  account  was  not  due  and  unpaid  when  the 
suit  was  brought,  then  you  would  be  authorized  to  find 
for  the  defendant." 

James  Dodson  &  Son,  J.  A.  Ansley  and  Allen  Fort, 
for  plaintiff  in  error.  Whbatley  &  Fitzgerald,  Bla- 
LOCK  &  Hudson  and  J.  R.  L.  Smith,  contra. 


Columbus  Southern  Railway  Co.   v.  Woolfolk  &  Co. 

1.  Where  commodities  such  as  watermelons  are  shipped  in  full  car- 
loads by  railroad  from  one  city  to  another,  the  freight  is  due,  in 
the  absence  of  an  express  contract  fixing  a  different  time,  when 
the  cars  reach  the  usual  place  of  storing  such  cars  in  the  city  of 
destination,  and  the  consignee  is  notified  of  their  arrival  and  of  the 
company's  readiness  to  deliver.  This  is  so  although  it  may  be 
necessary,  before  actual  delivery  can  be  made,  to  switch  them  out 
and  place  them  upon  particular  tracks  of  the  company  designated 
as  "  team  "  tracks.  The  consignee  has  no  right  to  postpone  the 
payment  of  freight  until  they  are  placed  on  those  tracks ;  but  he 
can  insist,  after  paying  the  freight,  that  they  shall  be  placed  there 
immediately,  or  as  soon  as  it  can  be  done  with  full  diligence  in  the 
ordinary  course  of  business. 

2.  If  the  consignee  was  in  no  default  in  failing  to  pay  the  freight, 
and  there  was  no  tender  of  delivery  without  payment,  be  was 
under  no  duty  to  sell  the  melons  whilst  they  were  in  the  posses- 
sion of  the  carrier.  Tudgmtnt  reversed, 
April  16, 1894.    Acg^ued  at  the  last  term. 

Action  for  damages.  Before  Judge  Bower.  Dough- 
erty superior  court.     April  term,  1893. 

The  suit  was  for  failure  to  deliver  to  the  consignee  at 
Chicago,  Illinois,  six  car-loads  of  watermelons  shipped 
from  Albany,  Georgia,  on  a  through  bill  of  lading,  July 
2,  1891.  The  cars  were  carried  in  due  time,  arriving  in 
Chicago  on  July  7  and  8.  The  contest  was  on  the  fail- 
ure to  deliver  after  arrival.  It  appeared  that  when  the 
cars  arrived,  written  notices  were  sent  to  the  consignee 
by  the  railroad  agent,  stating  that  the  freight  was  ready 
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for  delivery  upon  payment  of  freight  charges.  The 
consignee  testified :  On  the  day  I  received  the  notices 
and  during  the  next  two  or  three  days,  I  sent  to  the 
railroad  company  to  see  if  the  melons  were  ready  to  be 
delivered,  and  they  were  not.  On  July  11,  I  wrote  to 
the  railroad  agent  a  request  to  have  the  cars  of  melons 
switched  down  to  their  yards  for  delivery,  as  I  wished 
to  dispose  of  them;  that  I  had  sent  several  persons  to 
the  yards  to  examine  the  melons,  but  they  returned  say- 
ing the  cars  were  not  on  team  tracks.  To  this  the  agent 
replied  that  he  would  endeavor  to  get  the  cars  down  for 
me.  About  July  13,  the  cars  not  having  been  placed 
where  I  could  get  the  fruit,  I  called  to  see  the  agent, 
who  stated  that,  the  tracks  being  very  much  overloaded, 
there  was  no  possible  showing  of  getting  the  cars  for 
me  that  day,  but  that  he  would  have  them  ready  the 
next  day.  The  next  day  I  called  with  a  check  made  out 
for  the  freight  charges,  which  I  was  ready  to  sign.  The 
cars  were  not  ready.  Between  then  and  the  17th  I  called 
every  day,  and  finally  had  a  conversation  with  the  agent, 
during  which  both  of  us  became  rather  angry,  I  insist- 
ing on  having  my  melons,  he  stating  that  they  would 
give  so  many  melons  to  each  man.  He  had  not  allowed 
me  to  get  any  melons  from  these  six  cars.  On  Monday, 
July  20, 1  saw  these  melons  for  the  first  time.  The  entire 
six  cars  were  on  the  track  in  the  yard.  Most  of  them 
were  then  spoiled  and  the  others  stale,  from  having  stood 
so  long  in  closed  cars.  I  would  not  take  them,  because 
the  proceeds  of  sale  would  not  have  paid  the  freight 
charges. 

The  railroad  agent  testified :  The  consignee  could 
have  taken  his  customers  to  49th  street,  where  the  cars 
arrived,  the  same  as  other  parties  did  who  had  melons 
consigned  to  them,  and  sold  them  at  that  point.  He 
had  the  same  opportunities  as  numerous  other  commis- 
sion men  who  did  so.     The  market  was  glutted  with 
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melons  at  that  time.  These  other  persons  were  there, 
or  had  representatives  who  conducted  buyers  to  the 
different  tracks  where  their  melons  were  located ;  some 
at  49th  street  yards,  some  at  the  lead  tracks  on  14th 
street,  and  some  on  the  team  tracks  at  12th  street.  The 
team  tracks  are  tracks  where  teams  can  drive  up  to  the 
cars  and  unload  from  the  cars  into  the  wagons.  The 
teams  cannot  get  to  the  cars  until  they  are  placed  on 
these  team  tracks,  but  consignees  or  other  persons  can. 
I  did  not  have  any  of  these  cars  placed  on  team  tracks 
before  July  20.  On  that  day  two  of  the  cars  were  placed 
there,  and  the  others  were  left  on  the  lead  tracks  two 
blocks  below  team  tracks.  I  am  unable  to  say  whether 
the  consignee  was  notified  that  these  cars  were  on  team 
tracks.  Parties  usually  come  to  see  if  their  cars  are 
there,  without  notice.  The  unpleasantness  between  the 
consignee  and  myself  was  caused  by  demanding  of  him 
that  he  either  pay  the  freight  on  these  melons  or  refuse 
to  receive  them,  which  he  refused  to  do;  and  I  refused 
to  place  his  melons  on  the  team  tracks  for  exhibition 
purposes,  and  thus  prevent  the  unloading  of  other  melons 
and  merchandise  consigned  to  parties  who  had  paid 
freight  and  were  unloading  the  same  from  these  tracks. 
I  told  him  that  if  he  sold  any  of  these  melons,  the  cars 
would  be  placed  on  the  team  tracks  for  unloading.  The 
yard  was  crowded,  but  this  did  not  prevent  the  placing 
of  the  cars  on  the  team  tracks  if  he  had  paid  the  freight 
or  sold  the  melons. 

The  court  charged  the  jury,  in  substance,  that  while 
the  railroad  company  was  not  bound  to  deliver  the 
melons  until  the  freight  charges  were  paid,  its  duty  was 
to  place  them  where  the  consignee  could  receive  them 
before  he  was  bound  to  pay  the  freight ;  that  until  they 
were  so  placed,  they  had  not  reached  their  destination ; 
that  if  they  could  not  be  received  or  delivered  at  49th 
street,  no  freight  was  due  on  them,  if  it  was  to  be  paid 
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at  destination,  until  they  were  placed  at  a  point  where 
the  consignee  could  go  and  unload  the  cars.  Error  was 
assigned  upon  the  instructions  to  this  eftect ;  and  upon 
the  refusal  of  the  court  to  charge,  on  request,  that  if  the 
difterence  between  the  amount  which  the  consignee 
could  have  realized  by  the  sale  of  the  melons  on  July 
20,  and  the  amount  they  were  worth  on  arrival,  was  not 
more  than  the  freight  charges,  plaintiflfe  could  recover 
nothing. 

WooTBN  &  WooTBN,  for  plaintiff  in  error. 
W.  T.  Jones,  contra. 


Russell  v.  The  Alabama  Midland  Railway  Company. 

1.  One  who  Bubscribes  to  the  capital  stock  of  a  railway  company  char- 
tered under  the  general  law  for  incorporating  such  companies,  most 
take  notice,  notwithstanding  any  representations  made  to  the  con- 
trary, that  the  railroad  company  has  no  power  to  issue  or  deliver 
to  its  stockholders  any  stock  in  an  existing  or  future  construction 
company.  It  follows  that  oral  representations  made  touching  the 
construction  company,  its  resources  or  the  value  of  its  stock,  are 
not  pertinent  as  a  defence  to  an  action  by  the  railroad  company 
against  a  subscriber  to  enforce  payment  of  his  subscription. 

2.  In  subscribing  for  the  capital  stock  of  a  railroad  company,  it  is 
not  matter  for  settlement  or  stipulation  that  the  company  will  re- 
tain f(»r  a  given  time  the  control  and  management  of  its  railroad 
and  the  conduct  of  its  business.  This  is  for  regulation  by  the 
charter  and  by  the  law  applicable  to  like  corporations. 

3.  Acts  done  in  violation  of  the  charter,  such  as  issuing  preferred 
stock  or  changing  a  terminus  of  the  railway  line  or  the  principal 
office  of  the  company,  will  not  defeat  the  collection  of  subscrip- 
tions to  the  capital  stock. 

4.  That  the  real  ownership  of  the  note  sued  upon  is  not  in  the  rail- 
road company  but  in  a  construction  company,  is  no  answer  to  an 
action  brought  and  prosecuted  by  the  former  company ;  nor  is  it 
any  defence  that  the  railroad  company,  together  with  another  com- 
pany, has  bought  a  railroad  in  Alabama,  created  an  indebtedness 
therefor  and  issued  bonds  on  the  same ;  nor  is  it  any  defence  that 
there  has  been  an  over*  issue  of  stock  as  an  aggregate  of  stock  in 
two  companies,  the  railroad  company  and  the  construction  com- 
pany, there  being  no  allegation  that  this  over-issue  applies  to  the 
stock  of  the  railroad  company  separately. 
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6.  The  vice-president  of  a  railroad  company  has  no  power  to  make  a 
contract  and  a  deal  with  other  companies  by  which  all  the  fran- 
chises, road'bedy  track  and  other  property  of  the  former  will  pass 
into  the  hands  of  the  latter;  nor  can  such  contract  operate  to  dis- 
able the  former  to  issue  stock  to  subscribers  to  its  capital  stock, 
in  an  action  to  compel  payment  of  a  subscription  to  capital  stock, 
it  is  not  competent  to  inquire  whether  the  plaintiff,  by  a  traffic 
arrangement  or  otherwise,  has  placed  its  entire  business  and  man- 
agement in  the  hands  of  other  companies  and  has  thereby  de- 
feated competition,  in  violation  of  its  charter. 

6.  That  plaintiff  (the  railroad  company),  **  without  the  consent  of  de- 
fendant, instructed  its  canvassers  for  subscription  to  its  capital 
stock  to  take  the  names  and  notes  of  insolvent  and  worthless  par- 
ties, which  they  did  to  the  injury  and  in  fraud  of  defendant/'  is 
too  general  and  vague  to  present  any  matter  of  fact  upon  which 
to  take  issue,  and  should  be  disregarded.  Judgment  affirmed, 

April  23,  1884.    Argued  at  the  laat  term. 

Complaint  on  note.  Before  Judge  Bower.  Decatur 
superior  court.     May  term,  1893. 

The  railway  company  (which  was  chartered  under  the 
general  law)  sued  Russell  upon  a  promissory  note  for 
f  500,  payable  to  the  plaintift*,  as  the  amount  of  his  sub- 
scription to  its  capital  stock.  He  filed  a  number  of 
special  pleas  which  were  stricken  on  demurrer.  The 
nature  of  them  is  indicated  by  the  head-notes.  They 
set  up,  in  brief:  (1)  Failure  of  consideration  and  fraud 
in  the  procurement  of  the  note,  in  that  the  vice-presi- 
dent and  other  general  officers  of  the  railroad  company 
came  to  Bainbridge  for  the  express  purpose  of  inducing 
the  people  of  Decatur  county  to  take  stock  in  the  en- 
terprise, called  a  meeting  of  the  citizens,  and  made  to 
them  statements  which  were  false ;  among  others,  that 
the  money  subscribed  to  the  railway  company  could  not 
be  lost  to  the  subscriber,  because  the  railway  was  to  be 
built  by  the  Alabama  Terminal  and  Improvement  Com- 
pany ;  that  the  subscriber  would  receive  two  thirds  of 
his  subscription  in  the  common  stock  of  the  railway 
company  and  one  third  in  the  terminal  company ;  that 
owing  to  the  advantageous  terms  on  which  the  terminal 
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xjompany  was  to  build  the  railway,  it  would  be  utterly 
impossible  to  make  less  than  three  dollars  for  every  one 
dollar  invested,  and  therefore  if  the  subscriber  lost  the 
entire  amount  of  stock  in  the  railway  company  he  would 
jjet  it  back  by  receiving  three  for  one  in  the  termtnal 
company,  etc.  Induced  by  these  and  other  such  state- 
ments, defendant  was  misled  into  signing  the  note,  when 
he  would  not  have  done  so  had  he  known  that  he  was 
signing  for  worthless  stock  and  that  the  statements  were 
untrue.  (2)  He  was  induced  to  sign  the  note  by  the 
further  statement  of  said  vice-president,  that  it  was  im- 
possible for  the  railway  to  pass  beyond  the  control  of 
the  railway  company  until  after  four  years,  which  state- 
ment was  untrue,  the  railway  having,  within  less  than 
that  time,  gone  out  of  the  control  of  the  railway  com- 
pany and  into  that  of  the  Plant  Investment  Co.  (3)  In 
violation  of  his  promises  and  representations,  acquiesced 
in  by  the  other  general  officers  present,  said  vice-presi- 
dent drew  around  him  a  favored  class  of  individuals  and 
issued  to  them  preferred  stock,  giving  them  ten  per  cent, 
interest  on  the  same  from  the  time  of  payment  of  their 
subscriptions,  and  fraudulently  concealed  this  fact  from 
the  other  subscribers,  including  defendant ;  by  reason  of 
which  issue  said  preferred  stockholders  controlled  all 
the  assets  of  the  company,  paid  nothing  to  the  common 
subscribers,  absorbed  the  stock  of  the  terminal  company, 
and  appropriated  the  whole  of  the  money  paid  them  by 
the  Plant  Investment  Co.  for  the  railway,  without  ac- 
counting for  a  dollar  of  it.  Also,  in  violation  of  its 
charter,  plaintift*  has  changed  it«  terminal  point  from 
Bainbridge  to  Thomasville,  without  defendant's  consent, 
who  would  not  have  signed  the  note  but  for  the  provi- 
sion of  the  charter  making  Bainbridge  the  terminal  point, 
and  but  for  the  representation  of  said  general  officers 
that  the  terminal  point  should  be  there,  and  so  remain, 
-etc.     (4)  In  direct  conflict  with  the  representations  of 
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«aid  vice-president  and  other  general  officers,  within 
little  more  than  a  year  after  they  were  made,  the  entire 
control  of  the  railway  company,  its  property  and  fran- 
chises was  transferred  to  the  Plant  Investment  Co.  by 
direct  arrangement  in  which  said  vice-president  repre- 
sented the  railway  and  terminal  companies,  utterly  ig- 
noring the  rights  of  the  stockholders  and  subscribers  to 
the  original  railway  company ;  and  plaintiff  has  ceased 
to  own  the  note  and  has  no  further  interest  therein,  but 
turned  over  its  entire  assets,  subscription  notes,  etc.,  to 
the  terminal  company,  which  is  a  speculative  machine 
headed  by  said  vice-president,  and  instead  of  adhering 
to  the  charter  and  carrying  out  its  contract  to  build  the 
railway,  it  has,  without  defendant's  consent,  agreed  to 
build  a  railroad  to  Tuscaloosa  beyond  Montgomery, 
Ala.,  and  in  violation  of  the  constitution  of  Georgia, 
bought  a  railroad  in  Alabama  known  as  the  Luverne 
extension,  made  an  indebtedness  of  $500,000  and  issued 
bonds  on  the  same ;  and  said  vice-president  and  his  con- 
freres, after  representing  that  only  f  2,000,000  of  stock 
would  be  subscribed  to  the  railway  and  terminal  com- 
panies (which  would  be  enough  to  build  the  road  and 
leave  a  large  surplus  to  be  divided  among  the  stockhold- 
ers), issued  more  than  that  amount  in  the  two  compa- 
nies, issued  to  a  favored  few  the  leading  stocks  in  the 
terminal  company,  and  then  sold  out  to  the  Plant  Invest- 
ment Co.  and  left  their  subscribers  in  the  lurch,  with  a 
total  loss  of  the  amount  they  subscribed  if  they  are 
forced  to  pay  it.  (5)  Said  vice-president  made  a  con- 
tract and  deal  by  which  all  the  property  and  franchises 
of  the  railway  company  passed  to  the  Plant  Investment 
Co.,  except  as  to  the  subscription  notes,  under  which 
trade  it  is  now  out  of  the  power  of  plaintifi*  to  issue  to 
defendant  any  stock  that  is  not  utterly  worthless ;  and 
in  violation  of  its  charter  plaintift*  has,  by  transfer  of  a 
majority  of  its  stock,  or  by  absolute  sale  of  its  property, 
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or  by  traffic  arrangement,  placed  its  entire  business  in 
the  hands  of  the  S.,  F.  A  W.  Railway  Co.  or  the  Plant 
Investment  Co.,  thereby  defeating  competition,  etc.;  all 
without  defendant's  consent.  (6)  Fully  stated  in  the 
last  head-note. 

W.  M.  Hammond,  Townsend  A  Harrell,  Russell  A 
Russell  and  Calhoun,  King  A  Spalding,  for  plaintiff  in 
error. 

DoNALSON  A  Ha  WES  and  Harrison  A  Peeples,  contra. 


Steininger  a  Company  v.  Donalson. 

The  facts  in  evidence  made  a  ease  for  determination  by  the  juty,  and 
the  court  erred  in  directing  a  verdict  for  the  claimant. 
April  23. 1894.    Argued  at  the  last  term .  Judgment  reversed. 

Levy  and  claim.  Before  Judge  Bower.  Decatur 
superior  court.     May  term,  1893. 

An  execution  against  J.  B.  Donalson,  from  a  judg- 
ment of  July  8,  1889,  was  levied  on  lot  of  land  282  and 
the  west  half  of  lot  210  in  Decatur  county.  A  claim 
was  interposed  by  an  unmarried  daughter  of  J.  B. 
Donalson,  to  two  acres  of  the  southwest  corner  of  lot 
210.  The  court  directed  a  verdict  in  her  favor.  She  and 
her  father  were  living  on  the  property  levied  on,  at  the 
date  of  the  levy.  She  introduced  three  deeds :  (1)  from 
J.  B.  Donalson  to  J.  E.  Donalson,  dated  March  26, 
1889,  consideration  $661.53,  conveying^  the  land  levied 
on ;  (2)  from  J.  E.  Donalson  to  Fain  (a  son-in-law  of 
J.  B.  Donalson),  dated  December  2,  1889,  consideration 
$346.38,  conveying  lot  232;  (8)  from  J.  E.  Donalson 
to  claimant,  dated  December  3,  1889,  consideration 
fl57.67,  conveying  the  west  half  of  lot  210.  It  ap- 
peared  that  at  the  time  of  his  conveyance  to  J.  E.  Don- 
alson, J.  B.  Donalson  was  insolvent.  He  owed  J.  E* 
Donalson  f  661,  owed  a  bank  f  541  secured  by  a  mort- 
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gage  on  the  land,  owed  Fain  some  amoant  secured  by 
mortgage,  and  owed  Loeb  over  f  300,  and  several  other 
debts.  Fain  furnished  |l,5o0  with  which  J.  E.  Donal- 
son  paid  oft'  the  mortgages  and  the  debt  to  himself,  paid 
J.  B.  Donalson  one  or  two  hundred  dollars,  and  made 
the  deed  to  claimant,  which  was  a  deed  of  gift.  The 
moving  consideration  to  J.  E.  Donalson  in  taking  the 
deed  was  to  collect  his  debt.  What  he  did  with  the 
balance  of  the  money  after  paying  the  debts'mentioned 
was  done  of  his  own  motion,  and  not  at  the  instance  or 
direction  of  Fain  nor  of  J.  B.  Donalson.  There  was  no 
arrangement  or  understanding  that  J.  B.  Donalson  was 
to  have  any  benefit  reserved  to  him.  There  was  no  in- 
tention to  hinder  or  delay  creditors,  etc.  It  appeared 
that  plaintiffs'  suit  was  filed  prior  to  the  deed  to  J.  E. 
Donalson ;  and  that  in  the  fall  of  1889  J.  B.  Donalson 
built  a  dwelling-house  on  the  land  claimed,  and  paid  for 
the  material  used  therein;  and  there  was  testimony 
somewhat  conflicting,  as  to  the  character  and  purpose  of 
the  transactions  mentioned,  some  of  it  tending  to  sup- 
port the  plaintiffs'  theory 

G.  F.  Westmorelani)  and  D.  A.  Russell,  for  plaintiffs. 
Donalson  &  Hawes,  for  claimant. 


McDonald  v.  Williams. 

After  the  lapse  of  twenty  years  or  more  from  the  laying  off  of  a  home- 
stead under  the  act  of  1868,  where  no  disturhance  of  the  benefici- 
aries within  that  period  appears,  all  presumptions  are  in  favor  of 
the  jurisdiction  exercised  by  the  ordinary,  with  respect  to  the 
residence  and  status  of  the  applicant  for  homestead.  And  the  like 
presumptions  prevail  as  to  the  regularity  of  the  proceeding,  such 
as  the  necessary  order  directing  the  county  surveyor  to  lay  off  the 
homestead,  and  the  due  administration  of  the  statutory  oath  to 
the  surveyor  touching  the  correctness  of  the  plat  and  the  value 
of  the  property.  In  any  collateral  attack  upon  the  homestead 
made  after  such  a  lapse  of  time,  the  burden  of  proving  the  want 
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of  jurisdiction  or  the  omiasion  of  any  essential  step  in  the  pro- 
ceeding is  upon  the  party  making  the  attack. 
ApHl  23, 1894.    Argaed  at  the  last  term.  Judgment  affirmed. 

Levy  and  claim.  Before  Judge  Bower.  Calhoun 
superior  court.     June  term,  1893. 

Execution  against  the  administrator  of  Joel  Williams 
was  levied  on  land  which  was  claimed  by  M.  C.  Wil- 
liams as  agent  for  the  minor  children  of  Joel  Williams. 
The  case. was  submitted  to  the  judge  upon  the  question 
whether  the  homestead  of  Joel  Williams,  on  which  the 
claim  rested,  was  good  or  not,  it  not  having  expired,  and 
said  minors  being  original  beneficiaries  thereunder.  The 
homestead  papers  were  admitted  in  evidence,  over  objec- 
tions that  they  did  not  show  that  the  applicant  was  the 
head  of  a  family,  nor  set  forth  any  reason  why  he  was 
entitled  to  a  homestead  ;  that  they  did  not  show  he  was 
a  resident  of  Calhoun  county :  that  they  showed  no  or- 
der of  the  ordinary  to  the  surveyor  to  lay  off  a  home- 
stead, and  the  surveyor's  return  did  not  show  that  this 
was  done  in  accordance  with  such  order,  and  his  return 
was  not  properly  sworn  to.  The  homestead  papers  were 
as  follows: 

"  Georgia,  Calhoun  county.  The  following  is  a  de- 
scription and  schedule  of  the  property  claimed  by  Joel 
Williams  to  be  exempt  from  levy  and  sale  under  the 
late  homestead  act  of  the  State  of  Georgia:"  This  is 
followed  by  an  inventory  of  personalty  and  of  realty, 
and  the  signature  of  Joel  Williams.  Indorsed:  "Cal- 
houn court  of  ordinary,  at  chambers,  Feb'y,  1869.  Ap- 
proved this  5th  day  of  Feb'y,  1869.  Geo.  W.  Wooten, 
ordinary.  Filed  in  office,  19th  Jan'y,  1869."  Then  fol- 
lows a  plat  with  this  statement:  "The  above  plat  is  a 
representation  of  five  hundred  acres  of  land,  no.  240 
and  241  in  the  4th  district  Calhoun  county,  Ga.,  valued 
at  f  1,500,  as  Joel  Williams'  homestead,  surveyed  on  the 
29th  Jan'y,  1869.    John  B.  Davis,  C.  S."    And  the  fol- 
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lowing:  "  Georgia,  Calhoun  county.  Before  me  came 
John  B.  Ddvis,  C.  S.,  who  on  oath  says  that  the  above 
described  real  estate  is  correctly  platted  and  laid  off,  to 
the  best  of  his  knowledge  and  belief  is  not  worth  more 
than  fifteen  hundred  dollars  in  specie.  J.  B.  Davis." 
"  Sworn  to  and  subscribed  before  me  this  Feb'y  5, 1869. 
G.  W.  Wooten."  "Recorded  March  13,  1869.  W.  G. 
Pierce,  clerk." 

J.  J.  Beck  and  Hood  &  Moye,  by  Harrison  &  Peeples, 
for  plaintiff. 

J.  L.  BoYNTON,  by  M.  J.  Clarke,  for  claimant. 


The  Birmingham  Lumber  Company  v.  Brinson  &  Son. 

1.  Where  a  motion  to  rule  out  evidence  is  too  broad,  comprehending 
both  admissible  and  inadmissible  evidence  ^ven  by  the  witness 
named,  and  not  distinguishing  the  one  from  the  other,  the  motion 
should  be  denied. 

2.  The  court  may  decline  to  rale  out  inadmissible  evidence  after  it 
has  been  received  without  objection  in  response  to  a  question  pro- 
pounded by  the  party  making  the  motion. 

3.  One  who,  on  the  parol  request  of  another,  purchased  in  the  market 
and  paid  for  checks  issued  and  signed  by  a  third  person,  may  re- 
oover  on  account  what  the  checks  cost  him,  as  money  laid  out  and 
expended  for  the  other's  use,  but  the  checks  thus  acquired  should 
be  delivered  or  tendered  in  due  time  to  the  party  for  whom  they 
were  purchased,  and  if  this  was  omitted,  they  should  be  produced 
and  surrendered  at  the  trial,  or  it  should  at  least  appear  that  they 
are  held  subject  to  the  owner's  order. 

4.  Where  one,  in  authorizing  a  merchant  to  furnish  goods  to  a  third 
person  and  charge  the  same  to  the  account  of  the  person  giving 
the  authority,  stipulates  with  the  merchant  that  the  latter  is  to 
notify  him  when  the  account  in  each  month  reaches  a  certain  sum, 
such  notice  must  be  given  conformably  to  the  stipulation,  or  there 
will  be  no  liability  on  the  account  for  more  than  that  sum  in  any 
one  month. 

5.  In  order  to  prove  a  book  account  without  introducing  the  books 
or  accounting  for  their  non-production,  it  is  requisite  that  the  evi- 
dence shall  establish  the  correctness  of  the  account  irrespective 
of  knowledge  acquired  by  witnesses  from  the  books,  inasmuch  as 
the  books  themselves,  when  properly  authenticated  as  correct,  are 
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the  primary  evidence,  and  information  derived  from  them  is  only 
secondary.  Judgment  reversed. 

April  23,  J894.    Ar^ed  at  the  last  term. 

Action  on  account.  Before  Judge  Bower.  Decatur 
superior  court.     May  term,  1893. 

Brinson  &  Son  sued  the  Birmingham  Lumber  Com- 
pany on  an  account,  the  items  of  which  extended  from 
July  23,  1890,  to  October  7, 1890,  for  $427.50  principal, 
according  to  one  recital  in  the  bill  of  exceptions.  In  an- 
other place  it  appears  that  the  account  sued  on  was  .for 
merchandise  to  the  amount  of  $341.24,  and  for  trade 
checks  amounting  to  $397.96,  and  was  credited  by 
checks  of  the  defendant,  $150  and  $156.  It  was  made 
out  against  the  Birmingham  Lumber  Co.,  for  Thomas 
Wilson.  The  jury  found  for  the  plaintifi'  $399.64  prin- 
cipal, and  $66.10  interest  to  judgment,  May  11,  1893. 
The  defendant's  motion  for  a  new  trial  was  overruled, 
and  exception  was  taken.  The  evidence  was  directly 
conflicting.  It  appears  that  Thomas  Wilson  was  en- 
gaged in  sawing  and  shipping  lumber  to  the  defendant, 
and  that  the  merchandise  was  furnished  to  him,  and  the 
trade-checks  were  issued  by  him  in  payment  of  wages 
due  employees  of  the  saw-mill.  According  to  the  plain- 
tifts'  contention,  the  merchandise  was  furnished  by  di- 
rection of  the  vice-president  of  defendant;  the  most 
of  the  checks  were  taken  in  payment  for  goods  sold  to 
the  holders  (except  $55  worth,  and  a  few  more  the 
amount  of  which  does  not  clearly  appear,  which  were 
bought  up  by  the  plaintifts  from  other  merchants  who 
had  taken  them),  there  being  an  agreement  with  said 
vice-president  that  this  should  be  done,  the  defendant 
to  have  a  certain  percentage  of  discount  from  the  face 
value  of  the  checks.  The  defendant  contended  that 
there  was  no  such  agreement ;  and  that  under  the  vice- 
president's  instructions  to  the  plaintiffs  in  regard  to 
furnishing  merchandise  to  Wilson,  the  amount  furnished 
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was  to  be  $160  per  month,  and  when  that  amount  was 
reached  the  defendant  was  to  be  notified  by  plaintifts, 
and  any  further  credit  on  this  account  was  to  depend  on 
defendant's  authorizing  it  if  Wilson's  business  with  de- 
fendant would  warrant  further  extension. 

The  motion  for  a  new  trial  alleged,  in  addition  to  the 
general  grounds,  that  the  court  erred : 

1.  In  overruling  defendant's  motion  to  rule  out  S. 
Brinson's  evidence  as  to  the  justness  of  the  account, 
and  grant  a  nonsuit ;  it  appearing  that  his  evidence  was 
based  solely  upon  his  books  and  not  upon  his  own  recollec- 
tion, and  the  books  not  being  produced  or  accounted  for. 

2.  In  overruling  defendant's  motion  to  rule  out  S. 
Brinson's  evidence  stating  that  "  Mr.  Wilson  saw  the 
account  on  books,  and  knew  the  Birmingham  Lumber 
Co.  charged  it  up  to  him,"  Wilson  being  dead,  and  the 
books  being  the  highest  evidence  of  what  appeared  upon 
them.  (The  reason  for  this  ruling  was,  that  this  evi- 
dence was  an  answer  to  a  question  asked  by  defendant's 
<50unsel  themselves.) 

3.  In  charging  the  jury  that  if  plaintift'  "  had  express 
Authority  to  go  out  and  buy  those  checks,  whether  the 
defendant  was  to  get  6  or  7  per  cent.,  or  any  other  per 
cent,  and  the  plaintiff  went  out  and  paid  his  money  for 
those  checks,  then  he  would  be  entitled  to  recover  of 
the  defendant  whatever  he  paid  for  those  checks,  less 
whatever  per  cent,  the  defendant  was  to  get." 

TowNSEND  &  Westmoreland  and  D.  A.  Russell,  for 
plaintiff  in  error.     Donalson  &  Hawes,  contra. 


The  Gress  Lumber  Company  v.  Coody.  fmSo 

1.  A  deed  which  conveys  134  acres  on  the  north  side  of  a  lot  of  land,  }}J  9^ 
described  by  its  number,  district  and  county,  the  lot  being  by  -94-51^ 
statute  a  square,  is  sufficiently  certain  to  embrace  such  a  parallel-  >2i  535 
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ogram  as  wonld  result  from  drawing  a  line  across  the  lot,  parallel 
with  its  northern  boundary,  so  as  to  cut  off  134  acres. 

2.  A  lease  which  specifies  that  it  is  to  embrace  as  many  as  fifty  lots- 
of  land  within  certain  described  boundaries,  may  be  applied  by 
parol  evidence  to  particular  lots  within  those  boundaries,  notwith- 
standing the  boundaries  may  comprehend  more  than  fifty  lots, 
the  assignee  of  the  lessee  having  entered  under  the  lease  upon  the 
premises  now  in  controversy,  and  the  lessor,  so  far  as  appears,  not 
contesting  his  right  so  to  enter. 

3.  Deeds  and  other  writings  applicable  to  the  matter  in  issue  and 
broad  enough  in  their  terms  to  comprehend  the  premises  in  dis- 
pute, though  not  describing  them  specifically,  were  admissible  in 
evidence  in  connection  with  the  parol  testimony  offered  there- 
with. 

4.  Had  the  defendant  proved  that  the  plaintiff's  predecessor  in  title 
had,  before  the  plaintiff  purchased,  sold  and  conveyed  the  timber 
upon  the  premises,  the  plaintiff's  knowledge  of  the  fact  at  that 
time  would  have  been  relevant  testimony,  but  for  lack  of  this  pre- 
liminary evidence  it  was  irrelevant  when  offered. 

April  23, 18M.    Argued  at  the  last  term.  Judgment  reversed. 

Action  of  trespass.  Before  Judge  Smith.  Dodge 
superior  court.     September  term,  1892. 

The  suit  was  for  cutting  and  carrying  away  the  pine 
timber  on  134  acres  of  land  lot  174  in  the  20th  district 
of  Dodge  county,  from  December  1,  1886,  to  August  2, 
1887.  Verdict  and  judgment  for  plaintiff  were  rendered^ 
and  defendant  excepted  to  the  following  rulings : 

1.  Plaintiff  introduced  a  deed  to  himself  from  Elijah 
Jones,  dated  December  4,  1885,  for  "  one  hundred  and 
thirty-four  acres  of  land  on  the  north  side  of  lot  num- 
ber one  hundred  and  seventy-four  in  the  twentieth  dis- 
trict of  Dodge  county."  It  was  objected  that  this  de- 
scription was  insufficient,  and  the  objection  was  over- 
ruled. 

2,  3.  Defendant  offered  in  evidence  a  lease  from  Mc- 
Arthur  &  Griffin  to  Steele  &  Co.,  dated  September  20, 
1881,  reciting  that  the  lessors,  for  stated  considerations^ 
have  sold  to  the  lessees  the  timber  upon  as  many  as  50 
lots  of  land  embraced  in  the  20th  district  of  Dodge 
county,  "to  begin  one  lot  above  the  district  line  between 
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the  15th  and  20th  districts,  and  to  go  as  high  as  one  lot 
above  station  14,  and  thence  along  the  original  land 
line  towards  the  Ocmulgee  river  to  the  corners  of  lota 
205  and  216,  and  thence  at  right  angles  along  the  orig- 
inal line  in  a  southeast  direction  to  within  one  lot  of  the 
district  line  between  the  15th  and  20th  districts,  thence 
along  the  original  land  lin*e  back  to  the  Macon  and 
Brunswick  railroad,  thence  up  the  southeast  side  of  said 
railroad  to  one  lot  above  station  No.  14."  The  execu- 
tion of  this  lease  was  proved,  and  J.  A.  Wooten  testi* 
fied  that  the  territory  therein  described  embraced  the 
lot  in  question.  He  did  not  know  the  numbers  of  the 
lots  so  embraced,  but  knew  the  boundaries  stated ;  at 
least  75  lots  were  within  said  boundaries,  and  lot  174 
was  one  of  them.  Defendant  also  oftered  several  papera 
consisting  of  a  bond  for  title  and  deeds  made  in  Janu- 
ary, 1885,  and  February  and  March,  1886,  whereby  all 
the  right,  title  and  interest  in  all  the  property  in  Dodge 
county,  consisting  of  leases,  uncut  timber,  buildings, 
etc.,  owned  by  Steele  &  Co.,  passed  from  them  to  defend- 
ant ;  and  further  offered  to  prove  by  Wooten  that  the 
timber  on  the  land  in  question  was  cut  and  paid  for  by 
defendant  under  said  bond  and  deeds;  that  it  was  em- 
braced therein  and  in  the  lease  before  mentioned,  and  that 
defendant  paid  the  lessors  for  the  timber  on  said  land. 
All  the  evidence  thus  offered  was  rejected,  on  the  grounds 
that  the  lease  did  not  describe  the  land  in  dispute,  and 
that  the  parol  evidence  was  not  competent. 

4.  Defendant  offered  to  prove  by  Sapp,  that  plaintiff 
knew,  when  he  bought  the  land  in  dispute,  that  the 
timber  thereon  had  previously  been  sold  by  his  prede- 
cessor in  title  to  those  under  whom  defendant  claims, 
and  knew  he  was  not  buying  the  timber  but  only  the 
soil.  This  was  rejected  on  the  ground  that  defendant 
had  not  shown  any  written  evidence  of  title  to  the 
timber. 
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DeLacy  &  Bishop,  for  plaintiff  in  error. 
Roberts  &  Smith,  contra. 


Dickey  v.  Baer. 


1.  Ab  the  request  to  charge  the  jury  concluded  with  the  propoeition 
that  if  the  plea  of  failure  of  consideration  was  Bustained,  the  find- 
ing should  be  for  the  defendant,  it  was  properly  refused,  because 
the  action  was  upon  a  negotiable  promissory  note  and  the  plain- 
tiff claimed  to  be  a  bona  fide  purchaser  before  maturity  lor  a  val- 
uable consideration  and  without  notice  of  any  infirmity  in  the 
consideration  of  the  note,  and  this  was  one  of  the  contested  ques- 
tions in  the  case. 

2.  Although  there  were  some  slight  errors  in  admitting  evidence, 
they  were  too  inconsiderable  to  Mrarrant  the  granting  of  a  new 
trial.  Judgment  affirmed. 
April  23,  1894.    Ar^ed  at  the  last  term. 

Complaint  ou  note.  Before  Judge  Smith.  Wilcox 
superior  court.     March  term,  1893. 

Defendant  gave  Robinson  her  note  payable  to  him  or 
bearer,  for  lightning-rods  put  by  him  on  her  house.  He 
sold  the  note  to  plaintift*  before  it  was  due,  and  plain- 
tift*'s  testimony  was  to  the  eftect  that  he  bought  it  in 
good  faith  and  without  notice  of  any  defence  or  that  it 
would  not  be  paid ;  while  defendant's  husband  testified 
that  he  warned  plaintift'  not  to  trade  for  it,  as  it  was  not 
a  just  debt  and  would  not  be  paid.  The  pleas  to  the 
suit  upon  it  were,  the  general  issue,  and  failure  of  con- 
sideration. Plaintiff  testified,  that  he  had  been  in  the 
habit  of  purchasing  these  notes,  and  had  always  been 
<;areful  in  making  such  purchases,  making  inquiries  as 
to  the  solvency  of  the  makers  of  the  notes,  before  buy- 
ing them.  It  was  objected  that  his  custom  as  to  other 
notes  was  not  relevant  or  admissible ;  and  the  objection 
was  overruled. 

There  was  testimony  for  defendant  that  the  rods  were 
worthless,  of  defective  material,  breaking  soon  after  be- 
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ing  put  up,  and  improperly  fastened  to  the  house,  etc. 
Bobinson  testified,  that  they  were  properly  and  substan- 
tially put  up  and  were  suitable  for  the  purpose,  and 
there  was  no  better  copper  rod  on  the  market.  He  was 
allowed  to  testify  further,  over  objection  that  the  testi- 
mony was  irrelevant  and  incompetent,  that  thousands 
of  feet  of  these  same  rods  were  on  public  buildings  in 
Macon  attached  in  the  same  way,  and  they  gave  entire 
satisfaction.  He  also  testified,  that  defendant  never 
gave  him  any  notice  that  these  rods  needed  repairing, 
and  that  he  gave  a  written  guarantee  of  the  rods  when 
he  put  them  up.  Defendant's  counsel  requested  a  charge, 
that  whether  there  was  or  was  not  a  written  guarantee, 
the  defendant  could  plead  failure  of  consideration,  and 
that  if  such  plea  was  sustained,  the  jury  should  find  in 
favor  of  defendant.     The  request  was  denied. 

E.  H.  CuTTS  and  T.  C.  Taylor,  for  plaintiflf  in  error. 
W.  B.  Stubbs,  contra. 


MooRB  et  aL  v.  Peacock,  administrator.  fm  m 

All  rents  and  profits  arising  out  of  homestead  lands,  except  those 
consumed  whilst  the  homestead  estate  is  on  foot,  belonft  to  the 
owner  of  the  realty  out  of  which  the  homestead  was  carved.  Af- 
ter minor  beneficiaries  have  arrived  at  majority,  they  cannot  main- 
tain an  action  against  one  who  wrongfully  excluded  them  from  the 
possession  during  their  minority  and  took  the  rents  and  profits 
for  his  own  use.  Their  right  as  beneficiaries  having  become  ex- 
tinct by  lapse  of  time,  they  have  no* claim  as  beneficiaries,  and 
consequently  no  title,  legal  or  equitable,  on  which  they  can  re- 
cover. Judgment  affirmed, 
April  23, 1894.    Argued  at  the  last  term. 

Complaint.  Before  Judge  Smith.  Dodge  superior 
court.     March  term,  1893. 

On  August  3,  1891,  the  children  of  Elizabeth  Jane 
Moore  and  B.  T.  Moore  filed  their  petition  against  Pea- 
cock as  administrator  of  Rozar,  alleging  an  indebtedness 
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of  f  1,400.  On  demurrer  for  want  of  a  cause  of  action^ 
the  petition  was  dismissed.  It  shows  that  on  July  21, 
1875,  lot  of  land  123  in  the  19th  district  of  Dodge  county 
was  set  apart  as  a  homestead  to  Elizabeth  Jane  Moore, 
now  deceased,  who  was  then  living  in  a  state  of  separa- 
tion from  her  husband,  and  plaintiffs  being  then  minors. 
They  have  reached  their  majority  within  the  last  four 
years.  They  were  the  beneficiaries  of  the  homestead, 
and  were  entitled  to  the  enjoyment  of  the  same,  and  the 
profits,  possession,  use  and  occupation  thereof,  but  were 
wrongfully  deprived  thereof  by  Rozar  during  his  lifetime 
and  during  the  fourteen  years  1876-1889,  he  receiving 
the  profits  of  the  land  for  said  time  of  the  value  of  f  100 
per  year,  which  his  administrator,  the  defendant,  re« 
fuses  to  pay. 

DeLacy  &  Bishop,  for  plaintiffs. 
E.  A.  Smith,  for  defendant. 


East  Tenn.,  Va.  &  Ga.  Railway  Co.  v.  Powell. 

The  evidence  of  the  plaintiff  in  his  own  behalf  being  in  conflict  with 
that  of  the  sole  witness  for  the  defendant  as  to  a  physical  fact 
somewhat  material,  to  wit,  whether  there  was  a  curve,  or  whether 
the  line  was  straight  at  the  scene  of  the  injury,  there  was  no  abuse 
of  discretion  in  overruling  the  motion  for  a  new  trial,  the  jury 
having  found  consistently  with  the  plaintiff's  evidence,  and  that, 
together  with  the  legal  presumption  in  his  favor,  arising  under 
section  3033  of  the  code,  being  sufficient  to  warrant  the  verdict 
April  83,  1894.    Ar8:ued  at  the  last  term.  Judgment  affirmed. 

Action  for  damages.  Before  Judge  Smith.  Dodge 
superior  court.     March  term,  1898. 

Powell  sued  the  railroad  company  for  the  killing  of 
two  mules  by  the  running  of  a  freight-train,  and  ob- 
tained a  verdict.  The  company  moved  on  the  general 
grounds  for  a  new  trial,  and  the  motion  was  overruled. 
The  testimony  of  plaintiif  showed,  that  the  mules  broke 
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out  of  his  inclosure  (which  was  in  good  condition)  at 
night,  and  were  found  next  morning  lying  dead  by  the 
railroad  track  about  ten  steps  from  the  mouth  of  a  cut. 
The  track  ran  through  his  field,  and  was  straight  for 
about  400  yards.  The  mules'  tracks  indicated  that  they 
ran  about  half  that  distance  before  they  were  struck  by 
the  train.  Both  freight  and  passenger-trains  were  run- 
ning at  night.  For  defendant,  the  fireman  on  the  en- 
gine which  killed  the  mules  (the  engineer  being  no 
longer  in  its  employment)  testified  that  the  train  was 
about  50  yards  from  the  mules  when  he  first  saw  them. 
They  could  not  have  been  seen  nearer ;  they  were  around 
a  curve.  When  they  were  seen,  the  engineer  blew  down 
brakes,  reversed  the  engine,  blew  the  alarm  whistle  and 
tried  to  stop  the  train.  It  ran  300  or  400  yards  before 
it  stopped,  and  could  not  have  been  stopped  in  a  shorter 
distance.  The  accident  could  not  have  been  avoided. 
It  was  dark  and  foggy.  Being  on  a  curve,  the  head- 
light shone  but  a  short  distance  on  the  track.  The  train 
was  running  at  schedule  speed,  about  twenty  miles  an 
hour,  when  the  mules  were  seen.  They  remained  on  the 
track  when  the  whistle  blew.  On  a  straight  track  the 
light  would  not  have  shone  more  than  200  or  800 
yards,  etc. 

DbLacy  &  Bishop,  for  plaintifi*  in  error. 
Egberts  &  Smith  and  W.  M.  Clements,  contra. 


94    5S5| 

Dbnson  V,  Dbnson  et  al.  s97_j5?  • 

I  04    525 
|fJ09J04| 

1.  Where  equity,  under  §3187  of  the  code,  would  enforce  the  specific 
performance  of  a  contract  for  the  sale  of  land  by  reason  of  the 
purchaser's  entering  into  possession  and  paying  a  part  of  the  pur- 
chase money,  it  will  secure  the  enjoyment  of  the  land  to  the  pur- 
chaser so  long  as  he  is  in  no  default  in  making  payment  of  the 
balance. 

2.  Thus,  where  a  husband  and  wife  owning  land,  for  the  purpose  of 
dividing  the  same  among  their  children  and  a  daughter-in-law  who 
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was  the  wife  of  a  deceased  son,  and  allowing  each  his  or  her  por- 
tion, caused  the  land  to  be  divided  into  separate  parcels  and  placed 
the  daughter-in-law  in  possession  of  one  of  them,  she  then  and 
there  agreeing  to  pay  to  the  owners  annually  while  they  lived  a 
fixed  sum  for  their  support,  or  such  part  of  that  sum  as  they  might 
demand,  and  she  occupied  the  land  set  apart  to  her  for  ten  years, 
complying  during  this  period  with  the  terms  of  her  agreement, 
upon  equitable  principles  she  had  the  right  as  against  the  owners 
to  retain  possession  so  long  as  she  continued  to  comply  with  such 
agreement,  although  the  actual  value  of  the  premises  for  rent 
greatly  exceeded  the  annuity  she  was  to  pay;  and  the  owners 
having  evicted  her  from  the  premises,  an  action  by  her  against 
them  to  recover  possession  for  the  purpose  of  carrying  out  the 
original  agreement  was  maintainable,  the  question  arising  upon  a 
general  demurrer  admitting  the  facts  as  alleged.  In  such  action 
she  would  also  be  entitled  to  recover  any  excess  of  rents  and  profits 
received  by  the  owners  while  they  were  in  possession,  over  and 
above  the  amount  of  the  annuities  accruing  to  them  during  that 
time.  Jtidgmenl  reverted, 

April  23, 1894.    Argued  at  the  last  term. 

Equitable  petition.  Before  Judge  Smith.  Twiggs 
superior  court.     April  term,  1898. 

To  the  petition  of  Mrs.  M.  E.  Denson  against  J.  H. 
and  Elizabeth  Denson,  the  defendants  demurred  gener- 
ally, and  the  demurrer  was  sustained.  Petitioner  al- 
leged, that  many  years  ago  she  married  J.  B.  Denson, 
a  son  of  the  defendants,  and  he  died,  leaving  her  and 
two  children.  Afterwards,  in  1879,  defendants  decided 
to  divide  their  lands  and  to  allow  to  each  child  his  or 
her  portion,  it  being  agreed  on  the  part  of  the  children 
that  each  would  contribute  a  certain  sum  annually  for 
the  support  and  maintenance  of  their  parents.  To  this 
end  certain  citizens  were  selected  to  admeasure  and  lay 
oft*  the  lands  into  as  many  equal  parts  according  to  valu- 
ation as  there  were  children,  which  being  done,  the 
several  parcels  were  designated  on  slips  of  paper  which 
were  placed  in  a  receptacle  from  which  each  should  ob- 
tain his  or  her  portion.  The  portion  drawn  by  peti- 
tioner is  described ;  and  she  alleges  that  she  immedi- 
ately went  into  possession  thereof  by  her  tenants,  and 
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used  and  occupied  the  same  openly,  peaceably  and  con- 
tinuously for  the  ten  years  from  1880  to  1889  inclusive, 
and  received  the  rents  therefrom.  In  receiving  said  land, 
she  agreed  as  aforesaid  to  pay  defendants  during  their 
lives  f  105  annually  as  a  support,  if  they  should  require 
that  much,  and  if  not,  then  such  sum  less  as  they  should 
desire;  and  during  each  and  all  of  the  said  years  she  did 
pay  f  105  or  just  such  sum  as  defendants  demanded.  For 
all  of  the  said  years  she  paid  the  taxes  on  the  lands,  the 
same  in  most  instances  being  returned  for  taxation  by 
J.  H.  Denson,  or  one  of  his  sons  as  his  agent.  Said 
land  having  been  given  to  her  by  defendants,  and  she 
having  faithfully  performed  all  of  her  obligations  touch- 
ing the  same,  she  bona  fide  claims  title  thereto  by  virtue 
of  said  gift  coupled  with  ten  years  possession,  and  in 
consideration  of  paying  the  annuity  aforesaid.  But  in 
1890  defendants  ousted  her  and  took  possession  of  the 
lands,  and  have  since  had  possession,  and  refuse  to  de- 
liver the  same  to  her  or  to  pay  her  the  profits  thereof. 
She  prays  that  the  lands  may  be  decreed  to  be  her  prop- 
erty, and  that  she  may  have  judgment  against  defendants 
for  the  rents  and  profits,  less  the  annuity  due  by  her  to 
them,  and  that  a  fair  and  just  account  of  the  property 
on  the  one  hand  and  annuity  on  the  other  may  be  had, 
and  all  the  rights  of  the  parties  be  determined  and 
settled. 

L.  D.  Moore,  for  plaintiff. 
F.  Chambers,  for  defendants. 


Pettis  v.  Brewster. 

1.  Where  a  tenant  is  proceeded  against  as  holding  over,  and  he  filet 
a  counter-affidavit  denying  the  tenancy,  he  may  be  charged  with 
double  rent  for  the  time  he  held  over,  up  to  the  date  of  the  trial, 
although  nothing  is  said  of  rent  in  the  plaintiff's  affidavit  to  ob- 
tain the  warrant  The  statute  annexes  this  incident  to  a  wrongful 
holding  over. 
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2.  Although  when  double  rent  is  allowed  no  mtereat  can  be  com- 
puted, yet  a  charge  to  the  contrary  will  not  justify  a  new  trial 
where  it  is  manifest  from  the  evidence  and  the  verdict  that  no  in- 
terest was  allowed  by  the  jury, 

3.  The  jury  having  allowed  the  full  value  of  the  improvements  actually 
made,  any  error  in  the  charge  of  the  court  on  that  subject  was  im- 
material.   There  was  no  error  in  denying  a  new  trial. 

April  23, 1894.    Argued  at  the  laat  term.  Judgment  affirmed. 

Dispossessory  warrant.  Before  Judge  Smith.  Twiggs 
superior  court.     April  terrp,  1893. 

The  affidavit  for  the  warrant  alleged,  that  Brewster 
was  the  owner  of  the  land  described,  which  he  rented 
to  Pettis  for  1889,  that  Brewster  desired  possession, 
which  had  been  demanded  after  the  expiration  of  the 
term  of  renting,  and  that  Pettis  refused  to  deliver  the 
same.  By  counter-affidavit  Pettis  denied  that  he  held 
the  land  by  lease  or  rent  or  at  will  or  sufferance  from 
Brewster  or  any  one  holding  under  him.  By  amend- 
ment he  alleged,  that  he  went  into  possession  under  con- 
tract of  purchase;  that  the  land  was  useful  only  for 
farming,  and  it  was  necessary  to  expend  much  money 
for  repairs  to  houses  and  fences,  clearing  land,  etc., 
which  improvements  he  made  by  direction  of  Brewster's 
agent  who  assured  him  he  would  not  lose  the  same ;  and 
he  asked  to  recoup  their  value  against  the  claim  for  rent. 
The  jury  found  for  the  plaintiff'  f371  rent,  and  the 
premises.  Defendant's  motion  for  a  n  ew  trial  was  over- 
ruled. The  motion  alleged,  in  addition  to  the  general 
grounds,  that  the  court  erred  in  admitting  testimony  of 
Pettis  that  the  land  was  worth  about  f  240  a  year  for 
rent,  over  objection  of  his  counsel  that  the  affidavit  on 
which  the  warrant  was  based  did  not  allege  any  amount 
which  the  land  was  worth  for  rent;  that  the  court  erred 
in  charging  the  jury  that  plaintiff  would  be  entitled  to 
recover  interest  on  whatever  amount  was  found  to  be 
double  the  amount  the  land  was  worth  for  rent;  and 
further  erred  in  charging  that  before  defendant  could 
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set  off  the  value  of  improvements  against  the  demand 
for  rent,  the  parties  must  have  agreed  as  to  the  kind  of 
improvements  to  be  made  and  the  amount  to  be  expended 
therefor,  except  such  improvements  as  were  necessary 
to  protect  crops. 

L.  D.  MooRB,  for  plaintiff  in  error 
W.  E.  Simmons  and  A.  C.  Pate,  contra. 


Waxelbaum  &  Son  v.  Connor. 

liVhere  a  jadgment  is  a^nst  a  partnership,  and  against  the  indi* 
vidual  members,  naming  each  of  them  and  describing  them  as 
members  of  the  firm,  an  execution  founded  thereon  which  directs 
the  seizure  of  the  property  of  the  firm  and  of  each  person  named 
in  the  judgment  as  members  thereof,  is  not  materially  variant  from 
the  judgment,  although  it  omits  to  add  the  statement  that  they 
are  members  of  the  firm.  TreadweU,  Abbott  d:  Co.  y.  Beauchamp^ 
82  Qa,  736,  In  Clayton  <Ss  W^  v.  May,  68  Oa,  27,  the  judgment 
was  against  the  firm  only,  and  for  that  reason  that  case  is  dis- 
tinguishable from  the  present  case.  Judgment  reversed. 
April  23, 1894.    Argued  at  the  last  term. 

Levy  and  claim.  Before  Judge  Fish.  Pulaski  supe- 
Tior  court.     May  term,  1893. 

Suit  was  brought  against  "  W.  B.  Fitzgerald  &  Co.,  a 
firm  composed  of  W.  B.  Fitzgerald  of  Wilcox  county, 
^nd  Charles  Fitzgerald  and  J.  W.  Connor  of  Pulaski 
county,  as  partners,"  upon  promissory  notes.  Each  of 
the  defendants  was  legally  served.  Judgment  by  default 
was  rendered  against  "the  defendants  W.  B.  Fitzgerald 
&  Co.,  and  against  W.  B.  Fitzgerald,  Charles  Fitzgerald 
and  J.  W.  Connor,  the  individual  members  of  said  firm." 
Execution  issued  against  the  goods,  etc.,  "of  W.  B.  Fitz- 
gerald &  Co.,  and  of  W.  B.  Fitzgerald,  Charles  Fitz- 
gerald and  J.  W.  Connor."  It  was  levied  on  land  which 
was  claimed  by  Missouri  Connor.  She  moved  to  dis- 
miss the  levy  for  fatal  variance  between  the  judgment 
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and  declaration  and  between  the  execution  and  the  judg- 
ment and  declaration ;  and  the  motion  was  sustained. 

J.  H.  Martin,  for  plaintifts. 
L.  C.  Ryan,  for  claimant. 


NussBAUM  &  Company  v.  Connor. 

This  case  is  ruled  by   Waxelbaum  <&  Son  v.  Connor^  decided  April  23d^ 
1894.  Judgment  reversed, 

August  20,  1894. 

The  facts  are  the  same  as  in  the  preceding  case. 


Savannah,  Americus  &  Montgomery  Ry.  Co.  v.  McLeod* 

The  action  being  for  a  personal  injury  by  negligently  running  a  loco* 
motive,  and  the  evidence  showing  that  the  plaintiff's  capacity  to 
labor  was  impaired  to  the  extent  of  one  half,  and  there  being  evi- 
dence from  which  the  jury  could  have  inferred  that  the  plaintiff 
contributed  in  some  degree  to  the  injury  by  his  own  negligence, 
inasmuch  as  he  was  in  such  full  possession  of  his  faculties  that  he 
knew  danger  was  impending  ^nd  knew  also  that  after  the  engineer 
saw  him  he  did  not  blow  his  whistle  nor  slow  up  his  train,  it  was 
error  to  charge  the  jury  thus:  **  It  is  contended  by  the  plaintifT 
that  he  has  sustained  permanent  injuries  in  lessening  his  capacity 
to  labor  and  work.  If  this  is  true,  I  charge  you  that  he  would  be 
entitled  to  recover  under  the  rules  that  I  will  give  you,  if  you  find 
from  the  testimony  that  he  has  sustained  permanent  injury.  Look 
to  the  testimony  and  see  what  his  age  is,  and  what  his  probable 
length  of  life  is,  and  I  will  give  you  a  table,  the  way  prescribed  by 
law  to  govern  jurors  in  this  class  of  cases.  Look  to  these  tables 
now  and  apply  the  tables  to  this  case.  There  is  two  tables  that 
you  will  have  out  before  you.  I  will  give  you  these  rules  now  in 
reference  to  those  tables.  Estimate  the  value  of  the  property  in 
which  the  life-estate  or  dower  is  held,  then  find  its  yearly  value  at 
six  or  seven  per  cent,  on  the  rate  agreed  upon,  multiply  this  re- 
sult by  the  figures  in  the  table  above  opposite  to  the  age  of  the 
life-tenant  in  the  seven  per  cent,  column,  which  is  as  McLeod  in 
this  case.  The  reversionary  interest  is  obtained  by  sabtracting 
the  value  of  the  life-estate  from  the  value  of  the  property."  The 
law  merely  permits  jurors  to  use  the  tables ;  it  does  not  require 
them  to  do  so.    Moreover,  the  annuity  table  cannot  be  rightly 
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used  on  a  liasis  of  earnings  and  age,  without  deducting,  first,  a  due 
proportion  (in  this  case  one  half )  for  continuing  ability  to  labor ; 
secondly,  some  amount  for  probable  diminution  of  ability  by  old 
age;  and  thirdly,  a  due  proportion  for  the  plaintiff's  contributory 
negligence,  if  the  jury  should  believe  that  there  was  such  negli- 
gence. The  concluding  part  of  the  charge  which  refers  to  dower 
and  reversionary  interest  was  irrelevant,  and  might  have  been 
misleading.  Judgment  revened. 

April  80,  1S9I.    Ar^rued  at  tbe  last  term. 

Action  for  damages.     Before  Judge  Smith.     Dodge 
superior  court.     March  term,  1893. 

E.  A.  Hawkins,  for  plaintift'  in  error. 

E.  Herrman,  W.  B.  Coffee  and  E.  A.  Smith,  contra. 


Faulkner  v.  Vickers. 

1.  The  pendency  of  a  bill  in  equity  brought  by  the  assignee  of  a  bond 
fortitles  against  both  the  maker  and  the  assignor,  to  compel  the  ma- 
ker to  convey  certain  described  premises  pursuant  to  the  bond,  and 
to  set  aside  a  conveyance  which  he  had  made  to  the  assignor  sub- 
sequent to  the  assignment,  the  bill,  besides  praying  for  this  spe- 
cific relief,  praying  also  for  general  relief,  operated  as  notice  to^all 
the  world  of  the  plaintiff's  equity ;  and  the  doctrine  of  lis  pendens  ^ 
properly  understood  and  applied,  would  prevent  a  stranger  from 
dealing  with  either  of  the  defendants  in  the  bill,  after  it  was  filed 
and  before  final  decree,  so  as  to  acquire  a  title  to  the  premises  from 
either  of  them  capable  of  withstanding  the  force  of  the  decree  or 
fnistrating  its  full  legal  effect. 

2.  Upon  the  facts  set  forth  in  the  bill  and  upon  the  prayer  for  general 
relief,  it  was  competent  for  the  court,  after  verdict  by  a  jury,  to 
decree  that  the  maker  of  the  bond  for  titles  was  in  no  default,  but 
that  the  assignor  to  whom  he  had  conveyed  should,  upon  the  pay- 
ment of  a  sum  of  money  to  him  by  the  plaintiff,  execute  a  con- 
veyance of  the  premises  to  the  latter.  And  that  this  decree  and 
the  verdict  on  which  the  same  was  based  were  the  result  of  con- 
sent and  arrangement  by  the  parties  to  the  cause  would  make  no 
difference,  in  the  absence  of  any  evidence  of  collusion  or  fraud 
which  would  affect  the  conscience  of  the  plaintiff. 

3.  The  decree  in  connection  with  the  deed  made  under  it,  although 
that  deed  did  not  recite  the  decree  nor  make  any  reference  to  it, 
was  admissible  in  evidence  in  behalf  of  the  plaintiff  in  an  action 
of  ejectment  to  recover  the  premises,  brought  against  the  grantee 
in  a  deed  made  pending  the  bill,  by  one  of  the  defendants  in  the 
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equity  suit,  the  one  in  whom  the  legal  title  was  when  the  bill  was 
filed ;  and  when  admitted,  was  conclusive  of  the  right  to  recover 
in  that  action,  the  decree  not  being  attacked  by  any  evidence  of 
fraud  or  collusion  on  the  part  of  the  plaintiff  in  obtaining  it.  As 
the  uncontroverted  evidence  clearly  entitled  the  plaintiff  to  recover, 
and  as  no  rightful  verdict  could  possibly  have  been  rendered  for 
the  defendant,  the  court  did  not  err  in  directing  a  verdict  for  the 
former. 
4.  Even  granting  that  it  was  matter  of  strict  right  for  the  defend- 
ant to  be  heard  before  the  jury,  any  error  of  the  court  hampering 
or  cutting  off  that  right,  where  there  was  really  nothing  to  discuss, 
was  harmless  and  is  no  cause  for  a  new  trial.  Early  v.  Oliver,  63 
Oa.  11.  In  respect  to  matters  of  courtesy  and  deconim,  as  between 
court  and  counsel,  see  City  Bank  of  Macon  v.  Kent,  57  Oa,  283,  286 
(25).  Jitdgment  affirmed. 

April  80, 1894.    Ancued  at  the  last  term. 

Ejectment.  Before  Judge  Sweat.  Irwin  superior 
court.     April  term,  1893. 

On  July  1,  1883,  J.  W.  Paulk  made  to  J.  R.  Faulkner 
a  bond  for  title  to  certain  land,  upon  Faulkner  paying  to 
Paulk  f  139  on  January  1, 1884.  In  1885  Faulkner  sold 
the  land  to  Vickers,  received  part  of  the  purchase 
money  and  transferred  to  Vickers  the  bond  for  title  of 
Paulk,  Vickers  undertaking  to  pay  Paulk  the  balance 
due  him,  which  was  still  unpaid.  After  so  transferring 
the  bond  for  title,  Faulkner  went  to  Paulk,  paid  him 
and  took  from  him  a  deed  to  the  land,  and  Paulk  subse- 
quently refused  to  make  Vickers  a  deed  on  demand  with 
tender  of  the  money  he  had  undertaken  to  pay  Paulk. 
Vickers  thereupon  filed  his  bill,  March  1,  1886,  against 
Paulk  and  Faulkner,  from  which  the  foregoing  facts 
appeared,  together  with  the  allegations  that  Faulkner 
was  insolvent  and  had  refused  to  make  Vickers  a  deed, 
but  with  fraudulent  intent  had  procured  the  deed  from 
Paulk  and  was  trying  to  set  up  an  independent  and  ad- 
verse title ;  and  that  Paulk  knew  of  Vickers*  rights  when 
he  made  the  deed  to  Faulkner.  The  prayers  were,  that 
Paulk  be  required  to  make  Vickers  a  deed  in  compliance 
with  the  bond, that  the  deed  to  Faulkner  be  cancelled,  and 
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for  general  relief.  Upon  this  bill,  at  the  April  term,  1887, 
a  verdict  and  decree  were  rendered,  by  consent  of  all  par- 
ties, discharging  Paulk  from  liability,  and  finding  that 
Faulkner,  on  payment  of  $159.05,  should  make  title  to  the 
land  to  Vickers,  but  should  have  the  use  of  the  laind  free 
of  rent  until  January  1,  1888.  Immediately  after  the 
rendition  of  the  decree,  a  deed  from  Faulkner  to  Vickers 
was  executed,  dated  April  6,  1887,  and  making  no  ref- 
erence to  any  verdict  or  decree.  Plaintiff  paid  the  money 
as  required  by  the  decree.  He  afterwards  brought  eject- 
ment against  John  A.  Faulkner,  who  was  in  possession 
of  the  land  and  who  claimed  under  a  deed  from  James 
R.  Faulkner,  his  brother,  dated  September  16,  1886,  and 
recorded  May  8, 1887.  In  addition  to  the  foregoing  facts, 
there  was  testimony  from  the  plaintiff,  that  defendant 
was  present  at  the  trial  when  the  verdict  and  decree 
were  taken,  consented  thereto,  and  was  to  get  the  money 
paid  by  Vickers  under  the  decree ;  that  in  1884  he 
heard  plaintiff  and  James  A.  Faulkner  talking  about 
the  bond  for  title ;  etc.  For  defendant  the  testimony 
was,  that  he  was  not  present  when  the  verdict  and  de- 
cree were  taken  (though  he  was  present  at  that  term  of 
court),  had  nothing  to  do  therewith  and  did  not  consent 
thereto,  received  none  of  the  money  paid  by  Vickers, 
bought  the  land  in  good  faith  and  paid  other  land  for  it, 
not  knowing  of  the  pendency  of  the  bill  against  Paulk 
et  al.^  and  had  since  been  in  possession  making  perma- 
nent and  valuable  improvements,  and  would  not  have 
traded  for  the  land  unless  he  had  though  he  was  getting 
a  perfect  title.  The  court  directed  a  verdict  for  the 
plaintiff,  and  overruled  defendant's  motion  for  a  new 
trial.  The  grounds  of  the  motion  are  sufficiently  indi- 
cated by  the  head-notes. 

J.  H.  Martin  and  Tom  Eason,  for  plaintiff  in  error. 
Elisha  D.  Graham,  contra. 
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Smith,  Buck  &  Company  v.  Moody. 

1.  In  the  trial  of  an  action  upon  a  promissory  note  containing  the 
stipulation :  '*  And  should  it  become  necessary  to  employ  an  attor- 
ney in  the  collection  of  this  debt,  we  promise  to  pay  all  reasona- 
ble attorney's  fees  charged  therefor,"  the  plaintiff  would  be  enti- 
tled to  recover  only  the  actual  counsel  fees  incurred  by  him  under 
a  reasonable  contract  fixing  the  amount  of  the  same,  or,  if  he  made 
no  contract  as  to  amount,  then  only  what  would  be  a  reasonable 
charge;  and  it  would  be  incumbent  on  the  plaintiff  to  prove  what 
was  charged  him  for  collection  and  that  it  was  reasonable,  or  else 
that  no  amount  was  agreed  upon  between  him  and  his  attorney,  and 
then  show  what  would  in  fact  be  a  reasonable  charge ;  but  as  the 
defendant,  without  objection,  permitted  the  plaintiff  to  introduce 
evidence  showing  that  reasonable  fees  would  range  from  ten  to 
twenty  per  cent.,  it  was  no  cause  for  new  trial  that  the  court 
charged:  "Upon  the  question  of  attorney's  fees,  you  are  to  look 
to  this  note,  and  then  to  the  evidence,  and  determine  what  would 
be  a  reasonable  sum  for  attorney's  fees,  whether  it  be  ten  per  cent, 
fifteen  per  cent.,  or  more,  upon  the  amount  of  the  principal  and  in- 
terest found  to  be  due  upon  this  note.  For  such  ataaount  as  you 
may  find  in  that  way,  the  plaintiff  would  be  entitled  to  recover 
by  virtue  of  the  contract  as  set  out  in  this  note." 

2.  Where  interrogatories  were  executed  by  a  single  commissioner  (it 
being  inferential  from  the  record  that  a  second  commissioner  was 
dispensed  with  by  consent),  and  it  appeared  that  the  envelope  in 
which  the  interrogatories  and  the  answers  thereto  were  contained 
was  in  a  badly  mutilated  condition,  being  open  half  its  length  on 
each  side  and  at  each  of  the  four  comers,  and  not  having  the  name 
of  the  commissioner  written  across  the  seal  as  directed  in  section 
3888  of  the  code,  but  there  being  upon  the  envelope  an  entry  signed 
by  the  postmaster  at  the  office  to  which  it  was  addressed,  in  these 
words,  "  Received  in  bad  condition  in  due  course  of  mall,  but  can't 
say  it  has  been  tampered  with,"  it  was  error  to  admit  the  answers  to 
these  interrogatories  over  the  objection  of  the  opposite  party,  based 
on  the  above  recited  facts,  made  in  due  time  and  in  other  respects 
complying  fully  with  the  requirements  of  section  3892  of  the 
code  touching  exceptions  to  the  execution  and  return  of  commis- 
sions to  take  interrogatories.  Because  of  the  facts  stated  the  an- 
swers ought  to  have  been  excluded,  although  the  envelope  did 
have  upon  it  an  entry  signed  by  the  postmaster  at  the  office  where 
it  was  mailed,  certifying  that  he  had  received  the  package  from 
the  commissioner,  naming  him,  to  be  forwarded  by  due  course  of 
mail.  The  answers  being  vitally  important  to  the  plaintiff's  case, 
the  error  in  admitting  them  is  cause  for  a  new  trial. 
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3.  There  was  no  other  error  requiring  the  granting  of  a  new  trial. 
April  80, 1894.    Argued  at  the  last  term.  Judgment  reversed. 

Action  on  notes.     Before  Judge  Sweat.     Clinch  su- 
perior court.     October  term,  1892. 

S.  R.  Atkinson,  S.  W.  Hitch  and  S.  C.  Atkinson,  for 
plaintiffs  in  error. 

E.  P.  Padgett  and  J.  C.  McDonald,  contra. 


Hazlehurst  v.  The  Brunswick  Lumber  Company,      jj^  ^, 

I'M    5711 

The  evidence  showing  that  the  danger  of  the  work  in  which  the  ^^  ^ 
plaintiff  was  voluntarily  engaged  must  have  been  as  obvious  to 
himself  as  to  his  employer ;  that  there  was  no  emergency  requiring 
him  to  expose  himself  to  the  danger ;  and  that,  if  free  from  fault 
himself,  the  negligence,  if  any,  which  resulted  in  his  injury  was 
that  of  a  fellow-servant,  he  was  not  entitled  to  recover,  and  the 
court  was  right  in  granting  a  nonsuit.  Judgment  affirmed, 

April  80,  1891.    Argued  at  the  last  term. 

Action  for  damages.  Before  Judge  Sweat.  Glynn 
superior  court.     December  term,  1892. 

Plaintiff'  was  employed  by  defendant  to  drive  a  mule 
bitched  by  a  rope  to  a  truck  used  to  haul  lumber.  While 
so  engaged  and  (as  he  claimed)  without  fault  on  his  part, 
the  lumber  fell  from  the  truck  against  him,  breaking 
his  leg.  He  alleged  that  the  truck  was  defective,  inad- 
equate and  unsuited  to  the  purpose,  and  that  it  was  im- 
properly loaded.  It  was  eight  feet  long  and  three  feet 
wide,  and  the  lumber  on  it  was  thirty  feet  long  and 
eight  by  ten  inches  in  width  and  thickness.  It  was 
loaded  five  tiers  high  on  the  truck,  which  was  too  short 
to  haul  that  length  of  lumber.  He  had  been  employed 
in  this  work  about  three  weeks.  He  did  not  know  it 
was  dangerous  to  haul  lumber  of  that  length  and  size 
on  that  length  of  truck.  There  were  longer  and  wider 
trucks  at  the  mill,  but  they  could  not  be  used  on  account 
of  the  lumber  being  piled  so  near  the  track.     The  usual 
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length  of  lumber  hauled  on  the  trucks  previously  was 
twelve  to  fifteen  feet.  He  had  never  hauled  lumber  as 
long  as  this.  This  was  the  second  load  of  long  lumber. 
He  had  nothing  to  do  with  the  loading;  four  other 
hands  were  doing  that.  Both  he  and  they  were  under 
the  direction  and  control  of  a  boss  who  was  not  present 
when  this  load  was  put  on  nor  when  the  injury  occurred. 
One  witness  testified  that  defendant's  trucks,  though  such 
as  were  commonly  used  in  that  section  of  country,  were 
not  properly  constructed  or  loaded;  that  trucks  for 
hauling  lumber  should  have  a  turn-table  on  them  so 
that  the  load  could  be  turned  without  turning  the  truck; 
that  a  load  of  lumber  on  any  kind  of  truck  should  be 
bound  down  with  a  chain  or  rope  to  keep  it  from  fall- 
ing, etc. 

Brown  &  Willcoxon,  for  plaintiif  in  error. 
Goodyear  &  Kay,  contra. 


Rawlston  v.  East  Tenn.,  Va.  &  Ga.  Railway  Company. 

Under  the  facts  discloeed  by  the  record,  there  was  no  error  in  grant- 
ing a  nonsuit.  Judgment  affirmed, 
AprU  30. 1894.    A  rgued  at  the  last  term. 

Action  for  damages.  Before  Judge  Sweat.  Glynn 
superior  court.     December  term,  1892. 

The  plaintift*  was  a  track  repairer  on  defendant's  rail- 
road. He  was  injured  by  a  train  which  struck  him  as 
he  was  engaged  in  mending  a  loose  place  where  the  ends 
of  the  rails  joined.  He  brought  suit  for  the  injuries, 
and  was  nonsuited.  He  was  not  present  at  the  trial,  and 
in  the  absence  of  legal  excuse  for  his  non-attendance  a 
motion  by  his  counsel  for  a  continuance  was  overruled. 
Three  witnesses  were  introduced  in  his  behalf,  from 
whose  testimony  the  following  appears :  The  supervisor 
of  that  part  of  defendant's  road-bed  told  plaintiff  to  go- 
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to  a  place  about  a  mile  from  where  they  were,  and  he 
would  see  a  dangerous  break  in  the  rails ;  that  he  must 
hurry  and  get  it  repaired  in  time  for  the  passenger-train^ 
which  would  come  in  about  an  hour,  to  pass  over  it 
safely;  and  that  he  must  not  try  to  flag  down  or 
stop  the  train,  but  must  have  the  track  fixed  in  time  for 
it  to  pass  over.  Plaintiif  went  rapidly  to  the  place  in- 
dicated, and  was  seen  striking  the  rail  with  his  sledge- 
hammer. He  was  working  rapidly  and  excitedly,  and 
when  spoken  to  by  a  witness,  answered  that  he  did 
not  have  time  to  talk,  as  he  was  fixing  a  dangerous  break,, 
and  had  to  get  it  fixed  in  time  for  the  train  which  waa 
due  there  in  a  short  while.  He  was  standing  with  his 
back  in  the  direction  from  which  the  train  was  coming. 
Soon  it  was  seen  approaching  at  its  usual  speed  of  thirty 
or  forty  miles  an  hour.  When  it  was  about  two  hun- 
dred yards  off,  plaintiff  turned  his  head  and  looked  to- 
wards it  without  moving  his  feet,  jerked  off  his  hat  and 
waved  it  two  or  three  times  at  the  train,  and  immedi- 
ately resumed  striking  the  rail  with  his  hammer  aa 
fast  as  possible.  A  witness  cried  to  him  to  look  out,  and 
just  then  the  train  struck  him.  The  whistle  was  not 
blown  nor  the  bell  rung  nor  speed  slackened  until  the 
train  struck  him,  when  the  whistle  blew  and  the  train,, 
after  going  some  distance  further,  backed  to  the  place^ 
and  plaintiff  was  taken  aboard  and  carried  away.  The 
track  was  straight  for  half  a  mile  back ;  there  was  noth- 
ing to  prevent  him  from  seeing  the  train,  nor  to  prevent 
the  engineer  from  seeing  him.  There  was  nothing  to 
prevent  him  from  getting  oft'  the  track  sooner,  but  (a 
witness  testified)  if  he  had  done  so  and  left  the  track  as 
it  was,  it  would  certainly  have  ditched  and  wrecked  the 
train,  etc. 

S.  C.  Atkinson,  J.  W.  Bennbt  and  S.  R.  Atkinson,  for 
plaintift*.     Goodyear  &  Kay,  for  defendant. 
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Gardner  v.  The  Waycross  Air-Line  Railroad  Company. 

The  declaration,  as  amended,  set  forth  a  cause  of  action,  and  it  was 
error  to  dismiss  the  same  on  general  demurrer. 
April  30, 1894.    Argued  at  the  last  term.  Judgment  reversed. 

Action  for  damages.  Before  Judge  Sweat.  Ware 
superior  court.     April  term,  1893. 

The  declaration  alleged,  that  plaintift"  entered  de- 
fendant's passenger-train  at  Waycross  at  the  regular 
and  usual  place  of  receiving  passengers,  just  before  the 
usual  time  for  the  train  to  start.  No  engine  was  then 
attached  to  the  train ;  and  desiring  to  speak  to  the  con- 
ductor about  being  put  oft*  the  train  at  a  point  just  be- 
yond Waltertown,  a  station  on  said  railroad,  plaintift* 
went  into  the  baggage-car  for  that  purpose,  and  while 
thus  engaged  with  the  conductor,  defendant's  agent^s 
and  servants,  without  any  notice  or  warning  to  plaintift* 
and  without  the  exercise  of  ordinary  and  reasonable 
care,  negligently  turned  loose  an  engine  at  the  upper 
end  of  the  yard,  and  said  car  came  down  the  track  and 
struck  the  ear  ip  which  plaintift*  was  standing,  throwing 
him  to  the  floor  and  injuring  him  in  a  manner  described. 
He  had  not  purchased  a  ticket,  as  they  sold  none  at  that 
time.  He  had  money  with  which  to  pay  his  fare,  and 
had  entered  the  train  as  a  passenger  with  the  intention 
of  traveling  just  beyond  the  river  at  Waltertown.  Be- 
fore he  left  the  passenger-coach  and  entered  the  bag- 
gage-car, he  looked  out  and  saw  that  there  was  no  en- 
gine at  or  near  the  train;  and  with  the  exercise  of  ordi- 
nary and  reasonable  care  on  the  part  of  the  defendant's 
agents  and  employees  the  accident  could  have  been 
averted. 

The  defendant  demurred  on  the  ground  that  the  dec- 
laration set  out  no  cause  of  action ;  whereupon  the 
plaintift*  amended  "by  striking  the  allegation  that  a  car 
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wafl  turned  loose  from  the  upper  end  of  the  yard/'  and 
making  the  declaration  read:  "an  engine  with  car  at- 
tached was  run  down  on  the  track  with  great  and  un- 
necessary force  and  speed,  striking  the  car  in  which 
petitioner  was  standing,  thereby  violently  throwing  him 
down  and  injuring  him  as  aforesaid."  He  further  al- 
leged, that  the  engine  then  in  use  was  an  old  one,  with- 
out the  usual  and  necessary  appliances  and  improve- 
ments to  its  proper  and  careful  handling  in  the  coupling 
and  drilling  of  cars  and  trains ;  and  that  the  engine  and 
cars  then  in  use  by  defendant  were  old  and  without  the 
needful  appliances  of  air  or  automatic  brakes  and  auto- 
matic couplers  and  safety  buffers,  such  as  are  usual  and 
necessary  to  make  the  handling  of  passenger-trains  and 
the  carrying  of  passengers  safe.  It  was  necessary  for 
him  to  go  into  the  baggage-car  to  see  the  conductor, 
and  it  was  usual  for  passengers  so  to  do,  and  there  were 
no  restrictions  on  the  part  of  defendant  against  their  so 
doing.  » 

Hitch  &  Myers,  for  plaintiff. 
John  C.  McDonald,  for  defendant. 


Thb  Bewick  Lumber  Company  v.  Hall. 

A  written  instrument  in  these  terms:  **  Credit  check  $6.50.  Number 
687.  February  20th  1891.  Issued  to  Aaron  Hattan.  Not  transfer- 
able. Payable  on  demand  in  merchandise  by  Bewick  Lumber 
Company.  Johnsonville,  Georgia.  G.  B.  Monroe,"  is  a  chose  in 
action  arising  upon  contract.  By  section  2244  of  the  code,  all 
choees  in  action  arising  upon  contract  are  assignable  so  as  to  vest 
the  title  in  the  assignee.  Therefore  this  instrument  is  assignable, 
and  the  same  having  been  assigned  in  writing  by  Aaron  Hattan  to 
H.  A.  Hall,  the  latter  can  maintain  an  action  upon  it  i^  his  own 
name*  after  compliance  with  the  terms  of  the  act  of  Dec.  26th, 
1888,  touching  payment  in  cash  of  checks,  script,  or  other  written 
evidences  of  indebtedness  for  wages.  Judgment  affirmed. 

April  80, 1894.    Argued  at  the  last  term. 
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Certiorari.     Before  Judge  Sweat.     Appling  superior 
court.     March  term,  1893. 

G.  J.  HoLTON  &  Son  and  A.  C.  Wright,  for  plaintift" 
in  error.     Graham  &  Parker,  contra. 


Williams  v.  Savannah,  Florida  &  Western  Rwt.  Co. 

1.  A  deed  which  bounds  on  one  side  the  property  conveyed  "  by  the 
Savannah,  Albany  h  Gulf  railroad,  or  Atlantic  &  Gulf  railroad  as 
otherwise  known,"  the  deed  being  made  after  that  road  was  con- 
structed, is  to  be  construed  prima  facie  as  not  embracing  any  prem- 
ises which  belonged,  at  the  date  of  the  deed,  to  the  railroad  cor- 
poration, whether  its  title  comprehended  the  whole  fee  or  only  the 
right  of  way.  But  no  presumption  arises  from  the  bare  fact  that 
the  corporation  was  authorized  by  its  charter  to  acquire  along  its 
whole  line  a  right  of  way  extending  seventy-five  feet  on  either 
side  from  the  center  line  of  its  track,  that  it  actually  acquired 
that  much  or  any  more  than  it  occupied  with  its  track  and  what 
was  necessary  for  the  construction,  maintenance  and  use  thereof, 
or  so  much  as  was  actually  used  by  the  exercise  of  exclusive  do- 
minion over  it. 

2.  Under  the  evidence  in  the  record,  it  was  a  question  for  the  jury 
whether  the  deed  on  which  the  plaint  iflfs  relied  covered  the  prem- 
ises in  dispute  or  not,  taking  into  consideration  the  acts  of  own- 
ership exercised  by  the  parties  respectively,  and  all  the  circum- 
stances attending  the  same. 

3.  While  the  personal  representatives  of  a  plaintiff  in  ejectment  who 
dies  pending  a  suit,  and  not  his  heirs,  are  the  proper  persons  to 
succeed  him  in  that  suit,  yet  after  the  heirs  have  been  made 
parties  by  order  of  the  court,  so  long  as  this  order  is  not  reversed 
or  vacated  the  heirs  may  recover  if  the  personal  representatives 
could,  had  they  been  made  parties.  Judgment  reverted. 
April  30, 1S94.    Argrued  at  the  last  term. 

Complaint  for  land,  etc.  Before  Judge  Smith.  Ware 
superior  court.     April  term,  1898. 

On  October  2,  1889,  B.  F.  Williams  brought  his  ac- 
tion ag^iinst  the  Savannah,  Florida  &  Western  Railway 
Company,  to  recover  a  strip  of  land.  He  relied  on  a. 
deed  to  himself  from  Lyon,  executor  of  Martin,  dated 
December  10,  1860,  recorded  June  29,  1861,  conveying 
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815  acres  of  land  lot  166  in  the  8th  district  of  Ware, 
formerly  Appling  county,  bounded  on  the  northwest 
side  by  the  Savannah,  Albany  and  Gulf  railroad,  or  At- 
lantic and  Gulf  railroad  as  otherwise  known  (now  the 
defendant's  railroad),  and  on  all  other  sides  by  the  orig- 
inal boundary  of  said  original  survey;  with  possession 
claimed  thereunder  from  the  date  thereof  to  the  time 
of  suing.  The  strip  sued  for  is  described  in  the  declara- 
tion as  a  part  of  said  315  acres,  "  running  from  the  mill 
branch  on  the  southeast  along  and  parallel  with  the  track 
of  the  Savannah,  Florida  and  Western  railroad  to  the 
Brunswick  &  Western  railroad  on  the  northwest,  having 
a  length  along  said  Savannah,  Florida  and  Western  rail- 
road of  seven  hundred  and  fifty  yards,  more  or  less,  and 
having  width  along  said  distance  of  from  sixty  to  seventy 
feet,  containing  five  acres  of  land,  more  or  less,  situated, 
lying  and  being  in  the  town  qf  Waycross,  and  county, 
district  and  State  aforesaid."  It  was  alleged  that  the 
defendant  had  entered  on  the  land  and  inclosed  this 
strip  with  fences.  B.  F.  Williams  died  after  the  suit 
was  brought,  and  an  order  was  taken  making  all  his 
beirs  at  law  parties  plaintiff  "suing  for  the  use  of  Sarah 
F.  Williams,"  and  by  subsequent  amendment  the  words 
quoted  were  stricken.  'At  the  close  of  plaintifts'  evi- 
dence, defendant  moved  for  a  nonsuit  on  the  grounds : 
(1)  that  the  plaintiff's  as  heirs  at  law  we^'e  not  the  proper 
parties  to  the  suit,  but  the  administrator  was  the  proper 
party;  (2)  that  the  evidence  was  not  suflBcient  to  author- 
ize a  recovery  by  plaintifts.  The  nonsuit  was  granted, 
and  plaintifts  excepted.  There  was  considerable  testi- 
mony, which  need  not  be  recited,  as  to  possession  and 
acts  of  ownership  by  B.  F.  Williams,  touching  the  strip 
in  controversy. 

G.  J.  HoLTON  &  Son  and  J.  S.  Williams,  for  plaintiffs. 
Erwin,  duBignon  &  Chisholm,  S.  W.  Hitch,  S.  T. 
XiNGSBBRY  and  Goodyear  &  Kay,  for  defendant. 
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Clark  v.  Holton. 

As  sheriffs'  sales  for  taxes,  and  deeds  founded  thereon,  are,  under 
the  code,  governed  by  the  same  rules  that  apply  to  ordinary  sher- 
iffs' sales,  a  deed  made  by  a  sheriff  reciting  a  tax  fi,  fa.  and  the 
sale  thereunder,  is  admissible  in  evidence  with  the  fi.  fa.  to  which 
it  refers,  although  the  deed  be  blank  as  to  the  day  and  month  of 
the  levy,  and  also  of  the  sale,  except  that  the  sale  was  on  a  first 
Tuesday,  and  although  the  deed  itself  be  undated  except  as  to  the 
year.  If  necessary,  parol  evidence  is  admissible  to  supply  the 
omitted  dates  and  to  prove  the  amount  for  which  the  property 
sold  and  the  actual  payment  thereof  by  the  purchaser  to  the 
sheriff.  Judgment  reversed, 

April  ao,18M.    Argued  at  the  last  term. 

Ejectment.  Before  Judge  Sweat.  Appling  superior 
court.     March  term,  1898. 

On  July  7,  1891,  J.  J.  Clark  sued  Nathaniel  Holton 
for  land  lot  30  in  the  second  district  of  Appling  county. 
The  plaintift*  offered  in  evidence  a  wild  land  tax  Ji.  fa. 
and  a  sherift'^s  deed,  which  were  rejected  by  the  court; 
to  which  ruling,  and  to  the  grant  of  a  nonsuit,  the  plain- 
tiff excepted.  The  Ji.  fa.  appears  to  have  been  issued 
by  W.  L.  Goldsmith,  comptroller-general,  October  1, 
1877,  is  directed  to  all  and  singular  the  sheriffs  of  said 
State,  and  commands  them  to  levy  upon  and  sell  accord- 
ing to  law  lot  of  wild  land  number  80,  district  2,  county 
of  Appling,  so  as  to  make  $6.42,  the  same  being  State 
and  county  tax  on  said  lot  of  land  for  the  years  1874-6 
and  -76,  with  lawful  costs,  etc.  Indorsed  on  the  Ji.  fa. 
was  an  entry  of  levy  on  said  lot,  April  1,  1878,  by  the 
sheriff'  of  Appling  county;  and  the  following  entries: 
"Name  of  purchaser, settled  by  J.  J.  Clark.  Date  of  sale. 
May  7th,  1878.  County  of  sale,  Appling.  Sheriff'^s  costs, 
$4.  Advertising,  $4."  The  deed  was  signed  by  the 
sheriff"  who  signed  the  entry  of  levy.  It  bore  an  entry 
of  record  dated  May  81, 1879.  The  date  of  it  is  recited 
as  "the  day  of  in  the  year  of  our  Lord 
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1878."     It  recites  that  the  sheriff  **did  on  the 
day  of  1878,  levy  upon  the  land  "  mentioned  in 

the  fi.  fa,y  "and  on  the  first  Tuesday  in  1878, 

expose  the  same  to  public  sale  in  Baxley  in  said  county, 
before  the  court-house  door  between  the  legal  hours  of 
sale,  after  advertising  the  same  for  the  term  of  once  a 
week  for  four  weeks,  .  .  .  did  sell  the  said  prop- 
erty on  the  day  of  1878,  the  same  being 
levied  on  and  sold  as  unreturned  wild  land  under  and 
by  virtue  of  an  execution  issued  by  W.  L.  Goldsmith, 
comptroller-general  of  said  State,  for  State  and  county 
tax  due  thereon,"  to  J.  J.  Clark,  the  highest  bidder, 
for  $17.50 ;  the  lot  containing  490  acres,  and  certain 
stated  fractional  parts  of  it  having  first  been  offered,  etc. 
On  objection  that  the  deed  did  not  follow  the  fi.  fa.y 
in  that  it  did  not  recite  the  day  or  month  of  levy  or 
sale,  plaintiff  offered  to  prove  by  parof  that  the  land 
was  sold  under  said  fi.  fa.  by  said  sheriff  on  the  first 
Tuesday  in  May,  1878,  before  the  court-house  door  of 
said  county  during  the  legal  hours  of  sale,  to  J.  J.  Clark 
as  the  highest  and  best  bidder ;  and  that  the  entries  on 
the  back  of  the^.  /a.,  stating  the  name  of  the  purchaser 
and  the  date  and  county  of  sale,  were  in  the  handwrit- 
ing of  said  sheriff,  and  were  by  him  made  on  May  7th, 
1878.     The  testimony  was  rejected. 

Graham  &  Parker,  for  plain tift*. 
G.  J.  HoLTON  &  Son,  for  defendant. 


Anthanissen  v.  Dart  et  al. 

The  laws  of  Georgia  famish  to  suitors  no  remedy  or  process  which 
operates  purely  as  a  proceeding  in  rem;  consequently,  that  prin- 
ciple in  the  law  of  salvage  which  allows  bounties  and  rewards  for 
perilous  service  in  addition  to  the  actual  value  of  the  service,  can- 
not be  recognized  and  applied  by  the  courts  of  the  State,  but 
should  be  treated  as  matter  belonging  exclusively  to  the  admiralty 
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jurisdiction  oi  the  United  States.  But  the  peril  of  the  service 
both  to  life  and  property,  and  the  value  of  the  property  savedi 
may  be  taken  into  consideration  in  arriving  at  the  value  of  the 
service,  where  there  was  no  express  agreement  touching  the 
amount  of  compensation. 

2.  The  plaintiffs  suing  now  for  services  rendered  in  saving  a  vessel, 
and  seeking  to  recover  upon  principles  of  the  law  of  salvage  and 
for  the  value  of  the  services  without  reference  to  any  express  con- 
contract,  the  record  of  a  previous  action  brought  by  the  plaintifis 
jointly  with  another  plaintiff,  whether  a  corporation  or  not,  is  re- 
ceivable for  the  admissions  contained  therein  tending  to  show,  in 
connection  with  parol  testimony,  that  the  services  then  sued  for 
were  the  same,  so  far  as  the  present  plaintiffs  are  concerned,  as 
those  now  sued  for,  and  were  in  fact  rendered  upon  an  express 
written  contract,  which  was  joint  as  to  all  the  plaintiffs  in  the 
former  action,  and  which  fixed  a  lump  sum  to  be  paid  to  and  re- 
ceived by  them  jointly.  Though  the  admissions  might  not  operate 
as  an  estoppel,  yet  they  would  be  relevant  evidence  bearing  both 
upon  the  right  to  recover  and  the  measure  of  the  recovery. 

3.  Where  three  render  services  without  request,  and  another  takes 
the  benefit  of  the  general  result,  thereby  rendering  himself  liable  on 
an  implied  undertaking  to  pay  for  the  services,  the  three  are  not 
bound  to  sue  jointly  merely  because  they  co-operated  in  rendering 
the  services  and  had  an  understanding  amongst  themselves  as  to 
a  division  of  the  compensation.  Each  one  is  entitled  to  stand  upon 
his  right  as  against  the  defendant  to  recover  for  himself  the  value 
of  his  own  services,  unless  some  other  reason  for  implying  a  joint 
rather  than  a  several  contract  appears.  Even  where  the  right  is 
several,  it  may  be  necessary,  or  at  least  proper,  to  consider  the 
value  of  all  the  services  in  arriving  at  the  value  of  those  rendered 
by  the  plaintiff  in  the  action.  Judgment  revened, 
April  80, 18M.    Argued  at  the  Ust  term. 

Complaint.  Before  Judge  Sweat.  Glynn  superior 
court.     May  term,  1893. 

Action  was  brought  on  a  quantum  meruit  by  Horace 
Dart,  W.  R.  Dart,  Frank  M.  Dart  and  D.  B.  Stallings, 
against  N.  M.  Anthanissen  as  master  and  part  owner  of 
the  Norwegian  bark  Svalen,  for  services  rendered  by 
plaintifts  with  their  tug-boat  U.  Dart  in  rescuing  the 
bark  from  its  perilous  position  on  the  breakers  of  the 
outer  bar  of  Brunswick  on  February  4, 1891.  The  jury 
found  for  the  plaintiffs  $475,  May  10, 1898 ;  and  defend- 
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ant's  motion  for  a  new  trial  was  overruled.  The  decla- 
ration alleges,  that  on  February  4, 1891,  the  bark  having 
grounded  and  being  in  peril,  plaintiiis  went  with  said 
tug-boat  and  endeavored  to  pull  the  bark  off  upon  the 
high  tide  of  that  day ;  that  the  weather  was  rough  and 
threatening,  and  the  adventure  of  plaintiffs  was  hazard- 
ous and  dangerous  to  them  and  their  property;  that  sub- 
sequently the  master  of  the  bark  abandoned  and  partly 
dismantled  it  and  left  it  to  its  fate;  that  plaintiffs  sent  out 
said  tug-boat,  which,  together  with  other  tug-boats  in  the 
harbor  of  Brunswick,  succeeded  upon  another  high  tide 
in  towing  the  bark  from  its  perilous  position  to  a  place  of 
safety,  and  but  for  the  service  so  rendered  the  bark  would 
have  gone  to  pieces  upon  the  bar  where  it  lay  grounded; 
that  the  bark  was  worth  $9,000  and  its  cargo  of  lumber 
worth  $3,500;  and  that  the  weather  was  rough,  high 
and  threatening  at  the  time  the  service  was  rendered^ 
and  the  same  was  done  at  imminent  peril  and  risk  to 
plaintiff's  tug-boat  and  to  the  officers  and  employees 
thereon,  and  was  worth  the  sum  of  $1,800. 

The  motion  for  new  trial  assigns  error  upon  the  ad- 
mission of  testimony  showing  the  risk  and  peril  of  the 
service  in  question ;  and  upon  instructions  in  the  charge 
to  the  jury,  that  if  the  bark  was  grounded  as  claimed, 
and  plaintiffs  by  their  tug-boat  U.  Dart  and  their 
employees  thereon  undertook  to  rescue  the  bark,  and 
the  undertaking  was  attended  with  great  or  extra  peril 
and  risk  and  danger,  and  the  effort  was  successful,  the 
compensation  to  be  allowed  plaintiffs  would  not  be 
measured  alone  by  the  actual  value  of  the  services  per- 
formed by  them,  at  so  much  per  day  for  the  time  they 
were  so  engaged,  but  that  they  would  be  entitled  to  such 
reasonable,  just  and  proper  sum  as  the  jury  saw  fit  to 
allow  them  as  a  reward  or  bounty  for  the  peril,  risk  and 
danger  to  the  tug-boat  and  employees  thereon  while  en- 
gaged in  the  service,  which  amount  should  be  deter- 
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rained  from  all  the  facts  and  circumstances,  including 
the  value  of  the  tug-boat  and  the  number  of  employees 
on  it.  Also,  that  the  jury  should  consider  the  admitted 
fact  that  three  tug-boats  were  engaged  in  the  service, 
and  after  determining  the  proper  amount  to  be  paid  by 
the  owner  of  the  bark,  decide  what  proportion  thereof 
should  be  given  to  the  owners  of  the  tug-boat  U.  Dart. 
The  defendant  oft'ered  in  evidence  a  copy  of  the  record 
of  a  former  suit  in  the  same  court,  *<  which  showed  that 
the  plaintift"  in  the  present  suit  had  previously  joined  as 
a  coplaintift*  with  two  other  plaintifts  suing  as  copart- 
ners, and  who,  for  the  services  in  and  about  the  rescue 
of  the  bark  for  which  this  action  was  brought,  had  in 
said  suit  based  their  right  to  recover  upon  a  written 
agreement"  dated  at  Brunswick,  Ga.,  February  4, 1891, 
"  between  owners  of  tug-boats  Inca  and  U.  Dart,  and 
N.  M.  Anthanissen,  master  of  Nor.  bark  Svalen,  now  on 
south  breakers  of  outer  bar  of  Brunswick."  The  agree- 
ment further  states,  "  that  said  boats  Inca  and  U.  Dart 
shall  render  said  vessel  all  assistance  possible  in  reliev- 
ing her  from  her  perilous  position ;  and  should  they 
succeed  in  pulling  her  oft'  and  towing  her  into  place  of 
safety,  that  the  said  Captain  N.  M.  Anthanissen,  as  agent 
of  vessel  and  cargo,  shall  pay  to  said  tug-boats  Inca 
and  XJ.  Dart  the  sum  of  two  thousand  dollars."  This  is 
signed  by  "N.  M.  Anthanissen,  master  of  bark  Svalen," 
and  by  "Coney  &  Parker,  agts.  tugs  Inca  and  U.  Dart." 
This  record  was  oftered  "for  the  purpose  of  showing 
that  the  same  was  a  joint  cause  of  action  and  could  not 
be  severally  maintained  by  this  plaintift',"  and  "that  the 
debt  due  for  the  service  for  which  this  suit  was  brought 
was  a  partnership  claim  and  not  the  individual  claim  of 
this  plaintiff"."  Defendant  "offered  to  prove,  by  the 
statements  of  fact  in  said  record,  as  well  as  by  the  wit- 
ness W.  R.  Dart,  that  the  said  steamboats  Inca,  XJ.  Dart, 
and  Angle  and  Nellie  composed  a  partnership  engaged 
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in  the  tow-boat  business  under  the  firm  name  of  the 
Brunswick  Tow-boat  Combination,  and  as  such  partner- 
ship had  rendered  the  alleged  service  for  which  this  suit 
was  brought."  Defendant  further  offered  to  prove  that 
no  separate  contract  was  made  with  the  owners  of  the 
steam  tug  U.  Dart  for  towing  said  vessel  off  the  break- 
ers, but  the  only  contract  made  was  a  joint  contract  as 
above  set  forth.  All  of  the  foregoing  evidence  so  of- 
fered was  rejected  as  irrelevant;  and  the  court  denied 
defendant's  request  to  charge  the  jury,  that  if  "  there 
was  a  joint  undertaking  between  the  owners  of  the 
steamboats  Angle  and  Nellie,  U.  Dart,  and  Inca,  and  the 
service  was  performed  jointly,  the  plaintiff  could  not  so 
apportion  the  service  performed  as  to  recover  on  a  quan- 
tum meruitj  without  joining  in  the  action  with  the  owners 
of  the  steam  tugs  Inca,  and  Angle  and  Nellie." 

H.  F.  DuNwoDY  and  Crovatt  &  Whitfield,  for  plain- 
tiff in  error. 

Goodyear  &  Kay  and  Harris  &  Sparks,  contra. 


East  Tbnn.,  Va.  &  Ga.  Railway  Co.  v.  Douglass. 

The  action  being  by  a  father  for  loss  of  service  of  his  minor  son,  who 
died  in  consequence  of  an  injury  received  while  runnins:  a  train 
as  locomotive  engineer;  and  the  evidence  suggesting  that  if  the 
accident  occurred  from  fast  running  by  the  deceased,  who  was  a 
youth  between  seventeen  and  eighteen  years  of  age,  his  immediate 
superior,  who  was  on  the  train  at  the  time  and  whose  failure  to 
testify  in  the  case  as  to  the  real  cause  of  the  accident  is  not  ac- 
counted for,  ought  to  have  controlled  and  restrained  him  so  as  to 
confine  him  to  a  safe  speed,  the  jury  were  warranted  in  finding 
for  the  plaintiff  as  to  his  right  to  recover  and  in  allowing  full  dam- 
ages; and  no  direct  point  on  the  amount  of  the  verdict  being  made 
here  either  in  the  record,  the  argument  of  counsel  or  their  brief, 
and,  so  far  as  appears,  none  such  having  been  presented  and  in- 
sisted upon  in  the  court  below,  a  new  trial  is  not  required  merely 
because  this  court,  on  reading  the  record,  has  discovered  that,  in 
fixing  the  amount  of  the  damages,  the  jury  may  not  have  deducted 
enough  from  the  wages  which  the  deceased  was  earning  to  cover  his 
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personal  expenses,  more  especially  as  the  evidence  famishes  no 
basis  for  computing  the  amount  of  these  expenses,  and  does  not 
even  show  that  the  daily  wages  which  the  deceased  was  earning 
were  not  net  or  in  addition  to  board  furnished  by  his  employer, 
or  by  whom,  whether  by  himself  or  his  employer,  board  was  fur- 
nished. Judgment  affiiined, 
April  80, 1894.    Arguod  at  the  last  term. 

Action  for  damages.  Before  Judge  Sweat.  Glynn 
superior  court.     May  term,  1893. 

Douglass  sued  for  the  homicide  of  his  son  who  was 
seventeen  years  and  eight  months  old,  and  was  killed  in 
July,  1889,  by  the  derailing  of  an  engine  which  he  was 
driving  backwards,  pulling  eight  empty  coal  cars.  He 
was  employed  by  the  railroad  company  as  an  engine- 
driver  or  "  hostler"  to  carry  engines  from  the  depot  in 
Brunswick  to  a  coal-chute  and  return  them.  His  wages 
were  $2  per  day.  He  was  under  the  control  of  the 
yardmaster.  The  testimony  for  plaintift*  tended  to  show 
that  the  derailment  was  caused  by  the  defective  state  of 
the  track,  which  was  dangerous  to  be  run  over  even  at 
ordinary  and  usual  speed ;  and  that  deceased  was  with- 
out fault.  The  testimony  for  defendant  was  to  the 
effect,  that  the  track  was  in  good  condition,  and  that 
the  train  was  running  at  a  high  and  unsafe  speed,  etc. 
The  jury  found  for  the  plaintiff  $2,000.  Defendant 
moved  for  a  new  trial  on  the  grounds,  that  the  verdict 
was  contrary  to  the  charge  of  the  court  and  to  the  evi- 
dence, and  that  the  evidence  clearly  showed  that  de- 
ceased contributed  to  the  accident  that  caused  his  death, 
and  therefore  no  recovery  could  be  had. 

Goodyear  &  Kay,  for  plaintiff  in  error. 

F.  H.  Harris,  J.  D.  Sparks,  and  J.  L.  Harris,  contra. 
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McElveen   Commission  Co.  v.  Jackson  &  Brother,     i  w*  5491 


1118  1044 


1.  The  court  may  refuse  to  ^n^nt  a  continuance  applied  for  on  the 
•ground  of  the  providential  absence  of  the  party,  when  the  truth 

of  the  ground  is  unsupported  by  any  evidence  except  a  telegram 
from  the  party  to  his  counsel. 

2.  A  new  trial  may  be  denied,  the  ground  of  the  application  being 
that  the  movant  was  absent  from  the  court  because  of  the  sickness 
of  his  wife,  where  the  only  evidence  of  her  sickness  is  his  own 
affidavit,  if  the  affidavits  of  other  witnesses  to  whom  the  court 
gives  credit  contradict  this  affidavit  as  to  a  material  matter,  and  if, 
according  to  ftie  party's  own  showing,  the  wife's  sickness  was  not 
sudden  but  had  existed  for  some  days,  so  as  to  afford  time  to  fur- 
nish the  court  with  proper  evidence  of  its  existence  before  the 
trial  began. 

3.  It  was  not  error  to  refuse  to  postpone  the  hearing  and  decision  of 
the  motion  for  a  new  trial  to  enable  the  movant  to  obtain  other 
affidavits,  which  he  said  he  could  procure,  to  support  his  own  as 
to  the  sickness  of  his  wife,  he  not  naming  any  person  or  persons 
who  could  or  would  make  such  affidavit  or  who  bad  knowledge  of 
the  alleged  sickness. 

4.  It  is  not  cause  for  a  new  trial  that  the  court  refused  to  dismiss  the 
action  on  motion  of  defendant,  the  ground  of  the  motion  being 
that  the  suit  was  against  a  partnership  composed  of  two  persons, 
only  one  of  whom  had  been  served,  and  there  was  no  return  of 
service  or  of  non  ett  inventus  as  to  the  other.  This  is  true  whether 
the  cases  of  Printup  Bros,  <k  Co.  v.  Turner^  65  Oa.  71,  and  Ells  v. 
Bone,  71  Oa,  466,  were  correctly  ruled  or  not.  Judgment  affirmed. 
June  11, 1894.    Argued  at  the  last  term. 

Complaint.     Before  Judge   Sweat.     Glynn  superior 
court.     May  term,  1898. 

Frank  H.  Harris  and  John  L.  Harris,  for  plaintiff 
in  error.     Owens  Johnson,  contra. 


McDonald  v.  Tison. 


A  creditor  cannot  without  the  assent  of  his  debtor,  but  with  such  as- 
sent he  may,  cut  up  into  several  parcels  an  open  account  resting  on 
one  and  the  same  entire  contract,  so  as  to  maintain  thereon  several 
actions  in  a  justice's  court.  The  debtor's  assent  should  be  pre- 
sumed where  the  actions  were  simultaneously  brought  in  the  same 
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court  and  duly  served,  and  no  express  objection  to  the  severance 
appears  to  have  been  made  by  plea  or  otherwise  until  after  appeal 
to  the  superior  court  and  after  judgment  on  appeal  was  rendered 
in  one  of  the  actions.  It  was  then  too  late  to  raise  the  question 
by  pleading  this  judgment  as  a  former  recovery  on  thetK>ntract,  in 
abatement  of  one  of  the  actions  still  pending  on  appeal,  the 
defendant  admitting  on  the  trial  of  the  plea  that  the  part  of  the 
account  thus  resisted  is  just  and  unpaid,  and  it  being  manifest  that 
none  of  the  items  therein  were  embraced  in  or  covered  by  the  suit 
in  which  the  judgment  was  rendered.  The  focts  showed  that 
while  the  judgment  may  have  been  based  on  the  same  original  con- 
tract involved  in  all  the  cases,  it  really  decided  nothing  as  to  any 
items  of  the  account  except  those  embraced  in  the  one  suit,  and 
this  was  virtually  admitted  in  open  court.  Effect  should  not  be 
given  to  general  rules  of  technical  law,  where  to  do  so  would  de- 
feat the  admitted  justice  of  the  particular  case,  these  rules  being 
intended  to  secure  justice  or  guard  doubtful  cases,  and  not  to 
work  palpable  and  manifest  injustice  in  any  instance.  No  ques- 
tion of  jurisdiction  was  raised,  the  jurisdiction  of  the  justice's 
court  being  conceded  by  pleading  the  judgment  of  the  appellate 
court  as  a  binding  adjudication.  If  the  jurisdiction  was  sufficient 
as  to  one  of  the  cases  it  was  sufficient  as  to  the  others,  each  case 
not  involving  more  than  one  hundred  dollars  principal. 
June  11, 1894.    Arffucd  at  the  last  term.  Judgment  affirmed. 

Appeal.  Before  Judge  Sweat.  Glynn  superior  court. 
December  term,  1892. 

Tison  sold  McDonald  a  lot  of  beef-cattle  at  $11  per 
head,  to  be  taken  as  wanted,  the  price  of  each  to  be  due 
as  soon  as  killed,  with  agreement  to  pay  at  the  end  of 
each  week  for  the  number  killed  during  that  week. 
McDonald  killed  a  number  of  the  cattle  and  paid  some 
money  on  account  of  them,  leaving  $220  due  by  him 
on  this  account.  Tison  brought  three  separate  suits 
at  the  same  time  in  a  justice's  court.  One  was  on  an 
account  dated  May  20, 1891,  for  eight  head  of  beef-cattle 
at  $11  per  head,  $88;  another  was  on  an  account  dated 
May  30, 1891,  for  nine  head,  $99.  Judgment  for  plain- 
tiif  was  rendered  in  each  case  on  the  same  day ;  and  de- 
fendant entered  appeals  to  the  superior  court.  On  May 
6,  1892,  a  verdict  for  plaintift'  was  rendered  in  the  $88 
case,  and  judgment  was  entered  thereon.     On  December 
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7,  1892,  defendant  pleaded  this  judgment  as  a  former 
recovery  by  plaintift'  on  the  same  cause  of  action,  in 
abatement  of  the  $99  suit  still  pending  on  appeal.  Plain- 
tiff testified  that  he  had  never  obtained  judgment  against 
defendant  for  what  he  was  then  suing  for.  Defendant 
admitted  that  he  owed  the  money,  and  that  the  debt 
was  just.  The  jury  found  for  the  plaintift*,  and  defend- 
ant moved  for  a  new  trial  on  the  ground  that  the  ac- 
count made  the  basis  of  the  three  suits  was  one  entire 
contract  on  which  there  had  been  a  recovery,  and  that 
such  account  could  not  lawfully  be  divided  and  thereby 
brought  within  the  jurisdiction  of  a  justice's  court  and 
made  the  basis  of  more  than  one  suit  in  such  court.  The 
motion  was  overruled,  and  defendant  excepted. 

Johnson  &  Johnson,  for  plaintiff"  in  error. 


The  Georgia  Pine  Investment  and  Manufacturing 
Company  v.  Holton  et  al. 

1.  Although  a  deed  may  describe  several  lota  of  land  as  one  tract, 
yet  if  in  fact  they  do  not  lie  adjacent  bo  as  to  constitute  one  tract, 
actual  possession  of  one  of  the  lots  will  not  be  constructive  pos- 
session of  another  of  them  which  neither  adjoins  the  former 
nor  is  connected  with  it  by  intervening  lots  covered  by  the  deed. 

2.  On  the  facts  in  evidence  there  was  no  error  in  denying  the  in- 
junction prayed  for.  Judgment  affirmedi 
June  ]  1, 1894.    Argued  at  the  last  term. 

Petition  for  injunction.  Before  Judge  Sweat.  Ap- 
pling county.     February  6,  1894. 

On  January  20,  1894,  the  plaintiff  corporation  pre- 
sented its  petition  to  enjoin  Holton  and  Hall  from  box- 
ing, cutting  or  working  the  timber  on  land  lots  363  and 
364  in  the  5th  district  of  Appling  county.  (See  Acts 
1885,  p.  93 ;  Acts  1887,  p.  63 ;  Acts  1889,  p.  183.)  Plain- 
tift* alleged  that  it  was  the  true  and  lawful  owner  of  the 
timber  for  turpentine  purposes  on  said  lots,  to  which 
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privilege  it  had  a  perfect  title ;  and  that  defendants  had 
entered  upon  the  lots  and  were  engaged  in  boxing  and 
working  the  timber  for  turpentine  purposes,  without 
any  right  to  do  so,  to  plaintift*'s  damage,  etc.  The  title 
relied  on  by  plaintiff  rested  upon  a  claim  of  possession 
for  seven  or  more  years  under  color  of  title.  There  was 
no  allegation  of  insolvency  or  that  the  damage  would 
be  irreparable.  Defendants  denied  the  allegations  of 
the  petition,  and  set  up  a  bona  fide  claim  of  title  to  the 
lots  under  a  chain  of  deeds.  Plaintiff  introduced  a 
number  of  deeds  and  leases,  among  them  a  deed  made 
in  December,  1883,  and  recorded  in  April,  1884,  convey- 
ing many  lots  in  Appling  and  other  counties,  including 
the  two  lots  in  question.  It  did  not  aj!)pear  that  plain- 
tiff or  those  under  whom  it  holds  had  held  actual  pos- 
session of  either  of  these  two  lots.  The  extent  of  ac- 
tual possession  for  as  much  as  seven  years  had  been  over 
other  lots  covered  by  the  deed,  which  did  not  adjoin 
these  two,  and  were  not  connected  with  them  by  inter- 
vening lots  covered  by  the  deed.  Plaintiff  had  actual 
possession  of  lots  which  do  adjoin  the  two  in  question, 
for  a  few  months  and  before  defendants  took  actual 
possession  of  these  two  in  November,  1898.  Plaintiff 
had  operated  a  railroad  since  1886,  which  ran  through 
the  5th  district  of  Appling  county;  and  had  paid  taxes 
on  all  the  property  covered  by  the  deed  since  it  was 
made.     The  injunction  was  denied. 

L.  A.  Wilson  and  J.  C.  McDonald,  for  plaintiff. 
E.  D.  Graham,  by  Harrison  &  Peeplbs,  contra. 


Haybs  v.  The  Mayor  and  Town  Council  of  Lithonia. 

Where  one  of  the  errors  assigned  in  a  petition  for  certiorari  is  that 
the  jud}<ment  complained  of  was  without  any  evidence  to  support 
it  and  contrary  to  the  evidence,  the  petition  should  set  forth  the 
substance  of  all  the  evidence  that  was  introduced ;  and  a  statement 
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in  the  petition  that  a  number  of  witnesses  were  introduced  to 
prove  the  commission  of  the  offence  but  none  of  them  would  so 
testify,  without  setting  out  what  they  did  testify,  is  insufficient. 
For  this  reason  the  judge  did  not  err  in  refusing  to  sanction  the 
petition  for  certiorari  in  the  present  case.  Judgment  affirmed. 

June  11, 18M.    Argued  at  the  last  term. 

Petition  for  certiorari.  Before  Judge  Richard  H. 
Clark,     DeKalb  county.    July  19,  1898- 

According  to  the  petition,  Hayes  was  arrested  and 
tried  before  the  mayor  of  Lithonia  upon  the  charge  of 
violating  an  ordinance  of  that  town  by  keeping  spiritu- 
ous liquors  for  sale.  It  sets  forth  a  copy  of  the  ordi- 
nance, and  states  that  the  testimony  on  the  part  of  the 
town  was  by  the  marshals  thereof,  who  said  they  found 
some  jugs  of  corn  whisky  in  petitioner's  possession, 
which  they  seized  and  brought  into  court,  two  of  which 
were  full,  the  other  was  not ;  and  that  when  arrested 
petitioner  denied  having  sold  any  liquor  or  having  it 
for  sale.  The  petition  then  sets  forth  the  statement  re- 
cited substantially  in  the  head-note ;  and  then  the  as- 
signments of  error,  alleging  that  the  mayor  and  council 
had  no  charter  power  to  adopt  or  enforce  the  ordinance; 
that  the  sentence  was  a  nullity ;  and  that  the  mayor's 
finding  was  without  any  evidence  to  support  it,  and 
contrary  to  the  evidence,  to  law,  justice  and  right.  The 
judge  declined  to  sanction  the  petition. 

J.  N.  Glbnn,  for  plaintiff  in  error. 


,  94    553 
_,  .  _  ,104    164| 

SIMMS,  for  use,  etc.,  v.  Lidb.  [94  558] 

•119  169 
dll9  000| 

A  contract  under  seal  to  convey  land  to  another  upon  the  payment  94  ^ 
by  him  o£  a  stipulated  price,  provided  such  payment  be  made  ^^  ^ 
within  six  months  of  the  date  of  the  contract,  is  obligatory  if  sup- 
ported by  a  consideration  of  five  dollars  actually  paid  by  the  ob« 
ligee  to  the  obligor.  After  the  former  has  made  his  election  to 
pay  the  stipulated  price  and  has  actually  tendered  the  same  within 
the  time  specified  in  the  contract  and  demanded  a  conveyance, 
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there  is  no  want  of  mutuality,  but  both  parties  are  bound  abso- 
lutely, and  specific  performance  may  be  enforced  at  the  instance 
of  the  obligee  suing  in  behalf  of  a  third  person  to  whom  he  has 
sold  all  his  interest  in  the  premises  or  in  the  contract  sought  to  be 
enforced,  such  assignee  being  a  co-party  plaintiff  as  usee. 
June  18, 1894.    Argued  at  the  last  term.  Judgment  reversed. 

Petition  for  specific  performance.  Before  Judge 
Richard  H.  Clark.  DeKalb  superior  court.  February 
term,  1893.  ♦ 

The  contract  sued  on  was  as  follows : 

"Georgia,  DeE^alb  county.  For  and  in  consideration 
of  the  sum  of  five  dollars  to  me  in  hand  paid,  the  re- 
ceipt whereof  is  hereby  acknowledged,  I  hereby  agree 
and  bind  myself,  my  heirs,  executors  and  administrators, 
to  make  R.  L.  Simms  a  good  and  sufiicient  title  to  the 
place  upon  which  I  now  reside  [describing  it],  and  I 
promise  to  warrant  and  defend  said  title  against  myself, 
my  heirs,  executors  or  administrators,  and  all  persons 
whomsoever.  Now  the  making  of  said  title  is  condi- 
tioned as  follows :  that  the  said  R.  L.  Simms  pay  or 
cause  to  be  paid  to  me  (S.  W.  Lide,  Sr.)  the  sum  of  four 
thousand  dollars  within  six  months  from  date;  otherwise 
this  option  shall  be  null  and  void.  Witness  my  hand 
and  seal  this  the  7th  day  of  December,  1889. 

"Witness,  Lucy  H.  Pharr.  M.  A.  Lide  (Seal)." 

The  declaration  of  Simms  for  the  use  of  Webster 
against  Mrs.  M.  A.  Lide  alleged,  that,  relying  on  this 
contract,  he  contracted  for  a  valuable  consideration  to 
sell  Webster  the  interest  Simms  had  in  the  land  by 
reason  of  the  contract  sued  on;  that  in  compliance  with 
his  contract  with  Mrs.  Lide,  Simms  caused  the  sum  of 
$4,000  to  be  tendered  to  her  on  May  28,  1890,  at  her 
residence,  and  a  deed  to  be  demanded;  but  upon  instruc- 
tion of  her  husband  S.  W.  Lide,  Sr.,  who  was  present, 
she  refused  to  receive  the  money  or  to  execute  the  deed. 
Defendant  moved  to  dismiss  the  declaration,  because: 
(1)  It  did  not  set  out  that  the  contract  was  based  on  a 
consideration.  (2)  The  contract  provided  that  the  money 
was  to  be  paid  to  S.  W.  Lide,  Sr.,  and  not  to  defendant. 
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(3)  There  was  no  mutuality  in  the  contract,  plaintitt'  not 
having  signed  it.  (4)  No  assignment  of  the  contract  to 
the  usee  was  alleged.     The  motion  was  sustained. 

Haygood,  Lovett  &  Plybr  and  Candler  &  Thomson, 
for  plaintiff,  cited  Waterman,  Spec.  Per.  162-200;  20 
Ga.  145;  51  Ga.  63;  48  6?a.  402,  404;  3  Ga.  90;  72 
Ga.  95 ;  13  Ga.  505 ;  36  Ga.  190 ;  29  Ga.  628 ;  80  Ga. 
74;  55  Ga.  404;  65  Ga.  652;  Code,  §§2739,  2244;  33 
Fed.  Rep.  530 ;  1  Lawy.  Rep.  Ann.  554,  380 ;  11  Id. 
148;  21  Id.  127;  22  Am.  &  Eng.  Enc.  L.  928,  note; 
Story,  Eq.  96^  97 ;  44  N.  J.  349. 

J.  A.  Anderson  and  J.  S.  Candler,  for  defendant, 
cited  tJode,  §§2629,  2727,  2744,  3186,  3189,  3190,  2739; 
73  Ga.  570 ;  75  Ga.  353 ;  33  Ga.  Supp.  136. 


Wolff  v.  Georgia  Southern  &  Florida  Railroad  Co.  |  Stto! 

Ym 

1.  In  this  case  there  were  three  elements  of  possible  damage  to  be 
considered ;  first,  the  physical  change  made  in  the  street  by  grad- 
ing the  same,  and  the  difference  which  this  produced  in  the  flow 
of  surface-water  upon  the  owner's  land,  and  in  the  adjustment  of 
the  land  to  the  surface  of  the  street;  second,  the  location,  con- 
struction and  use  of  the  railway  in  the  street;  third,  the  actual 
invasion  of  the  owner's  land  and  cutting  steps  in  the  same  to  ren- 
der it  accessible  from  the  street,  damage  to  the  owner's  fence,  and 
apparently  the  deposit  on  a  narrow  margin  of  some  of  the  owner's 
land  of  earth  constituting  apart  of  the  embankment,  or  the  base 
or  support  of  it,  by  which  the  grade  of  the  street  was  changed. 
On  the  second  of  these  elements,  evidence  was  admissible  in  be- 
half of  the  company  tending  to  show  that  neither  the  owner's 
land  nor  any  other  on  the  same  street  was  damaged,  but  that  the 
market  value  of  all  of  it  was  enhanced  thereby.  If  any  enhance- 
ment of  the  market  value  of  the  owner's  land  resulted  from  this 
cause,  the  same  could  be  set  off  against  any  damage  to  it  occa- 
sioned by  either  of  the  other  causes ;  the  present  proceeding,  under 
the  statute  providing  for  the  same,  being  confined  to  the  assess- 
ment of  damage  to  the  property  and  not  extending  to  any  alleged 
taking,  as  such.  ^ 

2.  The  case  of  Streyer  v.  Oeor^  Southern  A  Florida  Railroad  Co.^  90 
Oa.  56,  rules  the  question  as  to  the  right  to  open  and  conclude. 
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Though  there  were  some  slight  eiTors  in  admitting  evidence,  this 
did  not  affect  the  substantial  merits  of  the  case.    The  charge  of 
the  court,  taken  as  a  whole,  was  free  from  material  error  as  against 
the  land-owner,  and  there  was  no  error  in  denying  a  new  trial. 
June  18, 1891.  Argued  at  tbe  last  term.  Judgment  affirmed. 

Appeal.  Before  Judge  Bartlbtt.  Bibb  superior 
court.     April  t^rm,  1898. 

The  railroad  company  instituted  a  proceeding  for  the 
assessment  of  damages,  if  any,  to  the  property  of  Ed- 
ward Wolft*,  situated  on  Oglethorpe  and  Fifth  streets, 
and  on  Hawthorn  and  Fifth  streets,  in  the  city  of  Macon, 
caused  by  the  occupation  of  Fifth  street  by  the  railroad 
company  with  its  tracks,  and  the  operation  of  its  cars 
and  machinery  thereon.  By  his  plea  Wolff  admitted 
that  the  railroad  company  had  the  right  to  occupy  with 
its  tracks  Fifth  street,  and  for  that  purpose  to  grade  the 
street  so  as  to  be  suitable  for  its  tracks,  and  to  run  its 
engines  and  cars  along  the  street ;  and  that  the  use  of 
the  street  or  such  portions  thereof  as  it  had  laid  its  track 
upon  was  necessary  to  the  railroad ;  but  he  claimed  that 
by  the  grading  of  that  part  of  the  street  which  it  did 
not  occupy,  and  of  the  sidewalk,  his  property  had  been 
much  damaged,  diminishing  its  rental  value,  injuring  it 
for  residence  purposes,  rendering  necessary  the  building 
of  walls,  etc.;  also,  that  it  had  gone  upon  his  land  and 
made  cuts  therein  to  his  damage,  and  by  building  an 
embankment  in  the  street  had  diverted  the  natural  flow 
of  surface-water  and  forced  it  through  his  lot.  The  jury 
found  that  the  property  had  not  been  damaged,  and  de- 
fendant's motion  for  new  trial  was  overruled. 

Hardeman,  Davis  &  Turner,  for  plaintiff  in  error. 
GusTiN,  Gg«rry  &  Hall,  contra. 
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119     85' 
119     87 

1.  In  chartering  a  town  or  amending  its  charter,  the  legislature  may 
give  such  extent  and  boundaries  to  the  incorporated  territory  as  it 
may  choose,  and  all  the  inhabitants  and  their  property  within  the 
corporate  limits  so  fixed  are  alike  subject  to  taxation  to  raise  mu- 
nicipal revenue  for  all  legitimate  purposes,  without  respect  to  the 
time  when  some  of  the  liabilities  arose  to  which  the  revenue  is  to 
be  applied.  Thus,  binding  debts  of  the  corporation  contracted  be- 
fore the  limits  were  extended,  unless  otherwise  provided  in  the 
new  or  amended  charter,  are  chargeable  upon  the  territory  added, 
as  well  as  upon  that  comprehended  by  the  boundaries  before  they 
were  altered  and  extended. 

2.  Inasmuch  as  the  petition,  fairly  construed,  rests  the  alleged  non- 
liability of  the  petitioners  to  taxation  npon  the  theory  that  they 
were  not  legally  and  constitutionally  made  citizens  of  the  town  of 
Douglasville,  and  that  theory  being  incorrect,  the  court  did  not  err 
in  dismissing  the  petition ;  but  inasmuch  as  other  questions  are 
loosely  indicated  by  the  petition,  which,  if  properly  raised,  might 
lead  to  an  adjudication  that  some  of  the  taxes  assessed  and  sought 
to  be  collected  are  not  such  as  could  be  enforced  against  any  of  the 
citizens  of  Douglasville  without  some  preliminary  election  by  the 
qualified  voters  and  the  adoption  of  some  system  of  public  schools 
by  the  corporation,  direction  is  given  that  the  judgment  dismiss- 
ing the  petition  be  so  modified  as  to  provide  that  the  dismissal  is 
without  prejudice  to  the  rights  of  the  petitioners  to  bring  another 
action  setting  up  the  want  of  power  in  the  municipal  government 
to  impose  and  collect  any  taxes  whatever  on  account  of  education, 
educational  facilities,  or  the  cost  of  the  same,  past,  present  or  fu- 
ture ;  this  court,  however,  not  intimating  any  opinion  as  to  whether 
such  power  exists  or  not.  Judgment  affitmedf  with  direction, 
June  18, 1894.    Argued  at  the  Ust  term. 

Equitable  petition.  Before  Judge  Janes.  Douglas 
superior  court.     February  term,  1893. 

The  object  of  the  petition  was,  to  enjoin  the  authori- 
ties of  the  Town  of  Douglasville  from  collecting  munici- 
pal taxes  on  plaintiffs'  property  situated  in  the  extension 
of  the  limits  of  that  town  as  provided  for  by  act  of 
August  26,  1891 ;  and  to  declare  that  act  unconstitu- 
tional and  void.  See  Acts  1890-91,  vol.  2,  p.  701 ;  also 
Acts  1875,  p.  162.     The  petition  was  dismissed  on  de- 
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murrer.  Following  is  a  brief  synopsis  of  the  allega- 
tions :  The  town  was  organized  under  the  act  of  1875, 
and  was  territorially  large  in  proportion  to  taxable  prop- 
erty and  population,  necessitating  more  streets  than  the 
street  tax  could  keep  in  order.  Plaintiffs  were  non- 
residents, living  near  by  on  their  lands  which  were  suit- 
able only  for  farming  purposes.  The  extension  of  ter- 
ritory under  the  act  of  1891  embraces  plaintiffs'  farms 
and  residences,  and  but  few  others  who  are  tax-payers. 
It  will  require  opening  and  extension  of  streets  without 
corresponding  street  hands  and  street  tax,  with  no  ben- 
efit to  plaintiffs,  but  damaging  them  by  diminishing  the 
value  of  their  lands  for  farm  purposes,  and  imposing 
heavy  burdens  of  taxation  thereon.  When  the  act  of 
1891  was  introduced,  the  citizens  being  opposed  thereto, 
a  mass  meeting  was  held,  where,  after  full  discussion,  a 
motion  to  withdraw  it  from  the  legislature  was  unani- 
mously passed,  the  representative  of  Douglas  county 
in  the  legislature  being  present  participating  and  acqui- 
escing in  said  action.  Under  the  circumstances,  plain- 
tiffs had  reason  to  believe  that  all  was  done  in  good 
faith  and  that  the  bill  was  abandoned,  and  rested  quietly 
under  such  impression,  not  knowing  but  that  it  had 
been  withdrawn  by  said  representative,  until  after  it 
was  passed  by  the  legislature.  They  had  no  opportu- 
nity to  file  any  objection  to  its  passage,  no  notice  of  it 
having  been  given  by  publication  or  otherwise  after  said 
meeting.  It  is  unconstitutional  for  that  reason,  and  for 
the  further  reason  that  it  contains  more  than  one  sub- 
ject-matter, and  contains  in  the  body  matter  not  ex- 
pressed in  the  title :  (1)  the  incorporation  of  the  town ; 
(2)  the  organization  and  appointment  of  a  board  of 
trustees  for  the  Douglasville  College.  No  election  was 
held  under  it;  but  after  its  approval  on  August  26, 
1891,  the  mayor  and  other  oflieers  of  the  old  corpora- 
tion held  over,  claimed  to  be  oflicers  of  the  new  corpora- 
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tion  and  acted  as  such,  elected  two  additional  members 
of  council  for  the  extension  of  territorial  limits,  de- 
clared that  they  were  legally  organized  under  the  act  in 
question,  assessed  municipal  tax  against  plaintiffs  and 
ordered  the  same  to  be  collected  by  the  town  marshal.  If 
the  act  of  incorporation  is  legal,  the  tax  levy  was  illegal 
until  organization  *was  eftected  by  an  election  by  the 
people.  Plaintifts  are  not  citizens  of  the  town,  and  not 
liable  to  be  taxed  as  such.  Under  the  old  charter  the 
town  incurred  a  bonded  debt  of  which  $3,500  is  unpaid. 
The  same  was  submitted  to  the  then  vote  of  the  town ; 
plaintifts  had  no  voice  in  it.  The  town  is  illegally  seek- 
ing to  tax  them  to  pay  oft*  said  debt.  'Ko  public  school 
system  has  been  adopted  by  the  town.  No  legal  tax 
was  due  from  plaintiff's  for  educational  purposes  other 
than  for  common  schools.  The  only  school  in  the  town 
is  the  Douglasville  College,  a  private  corporation,  where 
a  regular  collegiate  course  of  study  is  pursued,  diplomas 
and  degrees  are  conferred,  a  regular  college  faculty  ma- 
triculated, and  each  student  is  charged  a  matriculation 
fee  of  from  three  to  five  dollars  per  term,  or  six  to  ten 
dollars  per  year.  The  council  did  not  annually  make 
up  and  enter  upon  the  journal  an  accurate  estimate  of 
all  sums  lawfully  chargeable  for  the  government  of  the 
town,  and  hence  could  not  lawfully  impose  a  tax ;  espe- 
cially could  they  not  impose  or  collect  taxes  for  college 
purposes.  Section  21  of  the  act  of  1891  is  void,  and 
would  not,  if  an  election  were  held,  authorize  the  col- 
lection of  taxes*  for  any  purpose.  The  bonded  debt  of 
the  town  is  illegal  as  to  plaintiffB,  if  good  as  to  the  town 
under  the  charter  of  1875.  The  provision  of  section 
795  of  the  code  has  never  been  complied  with,  nor  has 
the  corporation  complied  with  the  law  as  to  notice  for 
an  election  to  incur  a  debt.  No  street  lights  or  other 
advantages  common  to  incorporated  towns  have  been 
oftered  or  proposed  for  the  benefit  of  citizens  in  the 
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added  territory,  nor  any  additional  school  accommoda- 
tions for  the  children  therein. — By  an  offered  amend- 
ment which  the  court  refused  to  allow,  the  allegations 
were  amplified  and  made  more  distinct,  especially  as  to 
the  want  of  authority  to  assess  and  collect  taxes  for 
school  purposes. 

William  Phillips,  J.  M.  &  J.  V.  Edge,  T.  B.  Irwin 
and  Harrison  &  Peeples,  for  plaintiffs.  B.  G.  Griggs, 
J.  S.  James  and  W.  A.  James,  for  defendants. 


94    50O| 

r^-='l  The  Centrai^  Railroad  &  Banking  Co.  o.  Newman. 

[104    2471 

Im  ftS'  ^'  ^^®''®  ^®  injury  complained  of  was  the  result  of  mutual  negli- 

gence  by  the  plaintiff's  servant  and  tlie  defendant,  there  can  be 

no  recovery  udIcss  the  servant  was  less  in  fault  than  the  defendant. 
2.  When  the  defendant's  wrongful  act  was  not  only  a  failure  in  dili- 
gence but  was  willful  or  so  grossly  negligent  as  to  be  wanton  and 
reckless,  the  mere  failure  of  the  plaintiff  or  his  servant  in  the  ex- 
ercise of  ordinary  care  will  not  defeat  a  recovery. 
June  25, 1894.    Argued  at  the  last  term.  Judgment  reverud. 

Action  for  damages.  Before  Judge  Ross.  City 
court  of  Macon.     September  terra,  1892. 

Newman  sued  the  railroad  company  for  killing  a 
horse  and  destroying  a  baker's  delivery-wagon  and  har- 
ness and  a  load  of  bread.  The  jury  found  for  the  plain- 
tiff $322.80,  and  defendant  excepted  to  the  denial  of  a 
new  trial.  The  declaration  alleged  that  the  injuries 
were  done  on  Elm  street,  a  public  street  in  the  city  of 
Macon,  while  defendant's  passenger-traift  was  being  run 
at  a  high  rate  of  speed,  in  a  grossly  negligent  and  reck- 
less manner,  without  due  caution  and  circumspection 
and  without  conforming  to  the  requirements  of  law  in 
approaching  and  crossing  a  public  street  or  highway. 
The  material  grounds  for  new  trial  were,  that  the  court 
erred  in  the  following  charges  to  the  jury : 

1.  "  If  the  defendant  should  prove  that  the  plaintiff 
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himself  was  partly  to  blame,  partly  at  fault  himself  for 
the  injury,  although  he  might  not  have  been  able  to 
avoid  it  entirely  by  the  exercise  of  ordinary  care,  still  if 
he  was  at  fault  partly,  and  the  railroad  was  at  fault 
also,  then  the  amount  of  recovery  would  be  lessened  by 
the  proportion  that  the  fault  of  the  plaintiff  bore  to  the 
fault  of  the  defendant.  In  other  words,  if  the  damages 
were  $500,  and  they  were  both,  in  your  opinion  accord- 
ing to  the  evidence,  equally  to  blame,  the  plaintiff  would 
not  be  entitled  to  recover  but  $250 ;  and  if  the  plaintiff* 
was  three  fourths  to  blame  and  the  defendant  was  one 
fourth  to  blame,  the  same  proportion  would  hold  good; 
or  if  the  plaintiff  was  one  fifth  to  blame  and  the  defend- 
ant four  fifths  to  blame,  these  proportions  would  still 
be  carried  out.  You  catch  the  idea:  that  if  you  should 
find  that  the  plaintiff*  could  not  have  avoided  the  injury 
entirely  by  the  exercise  of  ordinary  care  on  his  part,  and 
yet  that  he  and  defendant  company  were  both  to  blame, 
you  would  then  determine  from  the  evidence  the  relative 
degree  of  their  negligence,  by  the  fault  which  contrib- 
uted to  or  caused  the  injury  and  damage,  and  would 
lessen  the  plaintift's  recovery  according  to  the  amount 
of  his  proven  damage,  according  as  his  negligence  or 
fault  was  proportioned  to  the  negligence  or  fault  of  the 
defendant  company." 

2.  "  Whatever  negligence  the  defendant  company  may 
have  been  guilty  of,  unless  it  amounted  to  gross  and 
wanton  negligence  and  utter  disregard  of  the  right  of 
others,  and  of  wanton  negligence  and  gross  negligence 
which  amounts  to  wilful  misconduct  on  the  part  of  the 
agents  or  employees  of  the  defendant  company,  what- 
ever their  negligence  may  have  been,  even  though  they 
were  negligent,  unless  it  was  such  negligence  as  that, 
the  plaintiff'  would  not  have  any  right  to  recover,  if  by 
the  exercise  of  ordinary  care  on  his  part  he  could  have 
avoided  any  injury  consequent  upon  the  negligence  of 

V  94.38 
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the  defendant.  You  understand,  therefore,  that  what- 
ever may  have  been  the  negligence  of  this  railroad  com- 
pany in  this  matter,  unless  that  negligence  amounted, 
in  your  opinion  from  the  evidence,  to  wanton,  wilful 
negligence,  or  at  least  to  gross  negligence  that  amounts 
to  wanton  wilfulness,  the  plaintift'  cannot  recover,  if  he 
could  have  avoided  this  collision  by  the  exercise  of  ordi- 
nary care  on  his  part."  Defendant  contended  that  this 
was  error,  in  that  there  was  no  evidence  that  there  was 
any  wanton  or  wilful  negligence  or  gross  negligence  on 
its  part;  and  in  that  the  statute  makes  no  such  excep- 
tion or  qualification  in  favor  of  the  plaintift*'s  right  to 
recover,  if  he  could  have  avoided  the  consequences  of 
defendant's  negligence. 

Steed  &  Wimberly  and  John  R.  Cooper,  for  plaintiff 
in  error.    J.  A.  Thomas  and  B.  B.  White,  coyitra. 


dot  ^  Butler  v.  The  Mutual  Aid,  Loan  and  Investkbnt  Co. 

I  94    fi62| 

1.  The  bond  sued  upon  being,  as  alleged  by  the  defendant,  the  off- 

spring  of  a  more  general  contract,  under  which  two  loans,  one  for 

|iH  9^1  $1,200  and  the  other  for  $800,  were  to  be  made  by  the  plaintiff  to 
94  602  the  defendant,  which  contract  was  performed  by  the  plaintiff  only 
117_J4S  ^  j-Ij^  extent  of  advancing  $1,000,  leaving  $1,000  to  be  advanced 
94    ^                  at  a  specified  time  some  months  afterwards,  and  the  bond  in 
^                  suit  covering  the  loan  of  $1,000  having  been  executed  with  the  ex- 
press understanding  and  agreement  that  the  second  advance  of 
$1,000  would  be  made  as  then  and  previously  stipulated,  the  de- 
fendant could  recoup  in  this  action  any  damages  which  she  sus- 
tained by  a  breach  of  the  contract  on  the  part  of  the  plaintiff  in 
refusing  to  make  the  second  advance  and  withholding  from  her, 
or  from  those  who  were  to  receive  it  for  her  benefit,  the  money 
which  should  have  been  advanced  according  to  the  terms  of  the 
agreement,  provided,  on  the  state  of  facts  which  actually  existed 
at  the  time  the  contract  was  made,  or  which  were  in  contempla- 
tion of  both  parties  as  likely  to  exist  afterwards  and  which  did  in 
fact  come  to  pass,  these  damages  were  the  natural  and  proximate 
consequences  of  the  breach,  and  not  so  remote  or  uncertain  as  to 
be  on  that  account  excluded  from  consideration  and  computation 
according  to  legal  rules.    Certain  of  the  defendant's  pleas,  with 
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the  amendments  thereto,  indicate  that  there  was  material  from 
which  a  proper  plea  of  recoupment  might  be  constructed,  but  the 
pleasy  both  before  and  after  amendment,  were  too  vague  and  in- 
definite as  to  this  defence  to  withstand  even  a  general  demurrer. 

2.  The  plaintiff,  as  indicated  by  the  record,  not  being  a  building  and 
loan  association  pure  and  simple,  like  the  one  involved  in  Parker^s 
case,  46  Oa.  166,  the  object  of  which  was  to  enable  its  members 
to  acquire  houses  and  homes  by  the  payment  of  small  sums 
monthly,  but  on  the  contrary  being  apparently  a  composite  insti- 
tution embracing  for  its  objects  insurance,  loans  and  investments, 
the  plea  of  usury  should  have  been  entertained  for  investigation 
and  determination  by  the  jury  (under  proper  instructions  from 
the  court),  as  to  whether  the  scheme  of  the  institution  as  a  whole 
embraced  usurious  measures  and  designs,  and  whether  the  loan 
to  the  defendant  was  infected  with  usury  or  not,  and  if  so  to  what 
extent. 

3.  Under  the  terms  of  the  bond  sued  upon,  the  plaintiff  could  re- 
cover all  installments  which  matured  up  to  the  time  of  trial, 
although  some  of  them  had  not  become  due  when  the  action  was 
brought,  the  same  being  embraced  in  the  pleadings  and  the  prayer 
for  judgment ;  subject  of  course  to  any  defence  on  account  of  usury 
or  of  damages  which  could  be  recouped. 

4.  Insurance,  or  expenditures  for  insurance,  not  alleged  or  claimed 
in  the  declaration,  cannot  be  recovered  in  the  action. 

5.  Under  the  act  of  July  22,  1891  (Acts  1890-1,  vol.  1,  p.  221),  in  ref- 
erence to  obligations  for  attorney's  fees,  construed  according  to 
the  true  intent  of  the  legislature,  one  who  in  a  bond,  promissory 
note  or  other  evidence  of  indebtedness  contracts  to  pay  such  fees, 
and  who,  when  sued  upon  the  instrument  containing  the  contract, 
files  a  plea  in  resistance  to  the  action  and  insists  upon  the  same, 
is  liable  for  the  payment  of  attorneys'  fees  if  upon  demurrer  the 
plea  is  stricken. 

•d.  The  jurisdiction  of  the  city  court  of  Athens  is  broad  enough  to 
embrace  any  defences  equitable  in  their  nature  which  the  superior 
court  can  entertain  and  administer  as  a  court  of  law  on  a  special 
plea  setting  forth  the  facts  fully  and  distinctly.  This  does  not  in- 
clude decreeing  specific  performance  of  contracts,  rescission,  or  the 
like.  Judgment  reversed, 

Jmne  ^,  1894.  Ar^ed  at  the  last  term. 

Complaint  on  bond.  Before  Judge  Cobb.  City  court 
of  Clarke  county.     June  term,  1893. 

Mrs.  Butler,  who  held  twenty  shares  of  the  ordinary 
stock  in  the  plaintiff  corporation,  procured  from  it  an 
Advance  or  loan  of  (fl,000  on  June  18,  1892.     She  exe- 
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cuted  her  bond  conditioned  to  be  void  should  she  pay  to 
the  company  so  long  as  it  should  continue  to  exist,  or 
as  provided  in  its  constitution,  by-laws,  rules  and  regu- 
lations, |l2  monthly  as  installments  due  on  the  stock 
and  $10  monthly  as  interest  and  premiums  on  the  ad- 
vance, keep  insured  for  $800  the  building  on  the  prop- 
erty conveyed  to  secure  the  repayment  of  the  advance, 
for  the  benefit  of  the  company,  pay  all  taxes  and 
assessments  against  the  same  at  maturity,  and  comply 
with  the  requirements  of  the  constitution,  by-laws,  rules 
and  regulations;  otherwise  to  be  of  full  effect.  She 
also  executed  her  deed  under  the  code,  §§1969-1971, 
conveying  certain  realty  to  secure  the  repayment  of  the 
money  loaned,  reciting  that  the  purpose  of  this  convey- 
ance was  to  invest  the  company  with  absolute  title  to  the 
property  conveyed,  and  to  give  it  the  right  and  power  to 
sell  the  same  according  to  the  statute,  on  her  failure  to 
pay  the  installments,  interest  and  premiums  to  the  com- 
pany, or  to  comply  with  the  conditions  of  the  bond,  for 
the  period  of  six  months,  and  thereby  secure  to  the  com- 
pany the  repayment  of  said  advances  or  of  such  sum  as, 
under  its  charter,  constitution,  by-laws,  rules  and  regu- 
lations, it  would  be  entitled  to  recover  by  suit  on  the 
bond,  as  well  as  all  costs,  expenses,  attorney's  fees  and 
commissions  incurred  by  the  company  in  enforcing  its 
rights  as  vendee  hereunder,  just  as  if  the  same  were 
mentioned  in  the  bond,  which  attorney's  fees,  commis- 
sions, costs  and  expenses  should  be  included  in  the  judg- 
ment on  the  bond  as  a  part  of  the  same.  She  also  exe- 
cuted a  transfer  of  her  stock  ^to  the  company,  as  addi- 
tional security  for  the  loan.  On  February  10, 1893,  the 
company  brought  suit  against  her,  alleging  that  she  had 
defaulted  in  the  payment  of  the  installments,  interest 
and  premiums  for  the  last  six  months  of  1892,  whereby 
she  was  due  the  company,  in  addition  to  the  $1,000  ad- 
vanced, the  sum  of  $144  as  the  total  of  the  installments,. 
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interest  and  premiums,  and  the  fine  of  ten  cents  per 
share  of  her  stock  for  each  month  of  the  default,  ac- 
cording to  the  by-laws ;  that  the  monthly  installments, 
interest,  premiums  and  fine  would  be  due  by  her  to 
plaintift*  for  each  succeeding  month  until  judgment ;  and 
that  she  was  entitled  to  a  credit  of  $30  on  the  aggre- 
gate of  amounts  then  due,  as  the  amount  paid  by  her 
into  the  loan  fund  of  the  company,  and  would  be  enti- 
tled to  a  credit  of  $10  per  month  on  the  amount  then 
due  and  to  become  due  as  installments  on  the  stock. 

1.  In  addition  to  her  sworn  plea  of  not  indebted,  the 
defendant  filed  a  number  of  special  pleas  which,  as 
amended,  were  stricken  on  demurrer.  Such  of  these 
pleas  as  are  referred  to  by  the  first  head-note  set  up,  in 
substance,  the  following:  In  March,  1892,  she  applied 
to  plaintifi*  for  a  loan  of  $2,000.  It  stated  to  her  that 
if  she  would  take  20  shares  of  its  stock  and  give  as 
security  the  property  described  in  the  declaration,  it 
would  loan  her  the  $2,000,  paying  to  her  $1,200  in  June, 
1892,  and  $800  three  months  later.  There  were  liens 
and  other  debts  amounting  to  about  $1,800  on  the  prop- 
erty, and  plaintift*  knew  this  fact,  and  that  she  desired 
the  loan  for  the  purpose  of  paying  oft'  the  same.  Upon 
the  faith  of  the  promise  to  make  her  the  loan  as  stated, 
she  took  the  20  shares  of  stock  and  conveyed  to  plain- 
tift* the  property,  which  cost  $2,750  and  was  worth  more, 
plaintift*  assessing  its  value  at  about  $3,500.  She  had 
thereon  insurance  of  $1,000,  which  was  transferred  to 
plaintiff",  and  it  required  additional  insurance  of  $800, 
which  was  procured.  When  the  loan  came  to  be  closed, 
plaintiff  did  not  let  her  have  $1,200,  but  only  $1,000, 
statitig  to  her  that  it  would  let  her  have  the  other  $1,000 
on  October  Ist.  The  $1,000  was  not  sufficient  to  pay 
oft*  the  liens  on  the  place,  and  plaintift^s  agents  induced 
the  holders  thereof  (naming  them)  to  cancel  the  same, 
agreeing  that  they  should  be  paid  the  other  $1,000  which 
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was  to  be  loaned  on  October  1st.  ,  At  the  time  the  fii*8t 
$1,000  was  advanced,  plaintift*  agreed  that  the  dues  from 
then  until  October  Ist  should  be  deducted  from  the  other 
$1,000  when  paid  over,  as  it  had  failed  to  loan  her  $1,200 
as  agreed.  She  was  induced  to  sign  the  bond  and  deed 
by  these  promises,  which  were  in  writing;  and  said 
agreement  was  made  in  writing  contemporaneously  with 
the  signing  and  giving  of  the  bond  and  deed,  and  was 
the  inducement  to  her  to  sign  the  bond  and  deed,  and 
she  would  not  have  signed  them  except  for  said  written 
promise  of  plaintift".  On  October  1,  1892,  it  failed  and 
refused  to  pay  the  balance  of  the  money  or  any  part 
thereof,  whereby  the  liens  on  her  property  were  not  ex- 
tinguished and  are  being  sued;  wherefore  plaintitf  has 
damaged  her  $2,000  by  causing  said  unnecessary  suits, 
attorney's  fees  and  costs  against  her.  It  is  endeavoring 
to  avoid  its  contract,  not  in  good  faith,  but  simply  be- 
cause money  has  become  tight  and  it  does  not  desire  to- 
pay  over  the  other  $1,000  agreed  to  be  loaned.  She 
prays  that  plaintiff  be  decreed  to  specifically  perform  its- 
contract  and  pay  over  the  balance  of  the  loan,  $1,000,. 
to  be  applied  first  to  the  extinguishment  of  any  dues 
fairly  chargeable  to  her  (not  including  any  fines,  as  the 
failure  to  pay  was  in  no  way  her  fault,  but  that  of  plain- 
tiff), and  the  balance  to  the  extinguishment  of  the  liens- 
on  her  property ;  and  that  she  have  judgment  against 
plaintiff  for  all  loss  and  damage  caused  to  her  by  plain- 
tiff's failure  to  comply  with  its  contract.  The  promises 
before  set  forth  were  made  by  plaintiff  both  in  writing 
and  verbally,  before,  at  the  time,  and  after  she  signed 
the  bond  and  deed,  with  the  intention  of  inducing  her 
to  act  and  of  deceiving  and  taking  advantage  of  her,, 
and  did  deceive  her,  and  were  a  fraud  on  her.  She  had 
no  notice  or  knowledge  of  plaintiff's  by-laws  or  charter; 
it  gave  her  no  copy  and  no  information  thereof;  nothing 
was  said  to  her  about  them,  nor  has  she  ever  seen  a  copy. 
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The  property  conveyed  by  her  constituted  her  entire 
assets  on  which  she  could  secure  a  loan.  Under  no  cir- 
cumstances would  she  have  so  incumbered  and  trans- 
ferred it  but  for  said  undertakings  and  promises.  Plain- 
tiff's said  conduct  was  false  and  fraudulent,  and  was 
pursued  by  it  with  the  purpose  to  induce  her  to  sign  the 
bond,  deed  and  transfer,  whereby  it  secured  a  first  lien 
on  all  her  available  assets,  and  deprived  her  of  the 
power  of  meeting  other  pressing  claims  against  her. 
She  pleads  failure  of  consideration  by  reason  of  the  facts 
stated.  Contemporaneously  with  the  execution  and  de- 
livery of  the  bond,  a  written  contract  was  entered  into 
between  the  parties,  whereby  said  liens  on  her  property 
were  to  be  cancelled;  the  $1,000  to  be  paid  over  at  said 
time  was  to  be  prorated  among  all  the  liens,  except  the 
first  lien  which  was  to  be  paid  in  full;  and  plaintiff,  in 
consideration  of  said  release,  the  giving  of  said  security 
and  the  execution  of  said  papers,  and  in  conformity  to 
its  agreement,  was  to  pay  over  $1,000  additional  on  Oc- 
tober 1,  1892,  which  sum  would  have  more  than  paid 
all  of  defendant's  indebtedness.  She  was  to,  and  did, 
transfer  the  bond  for  title  from  plaintiff,  to  the  lien  cred- 
itors as  collateral  security.  Said  contract  was  drawn 
by  Tuck  at  the  instance  of  plaintift*.  Tuck  was  attor- 
ney of  the  lien  creditors,  was  assisting  defendant  in  the 
matter,  and  was  representing  plaintiff.  The  agreement 
was  signed  by  the  lien  creditors  and  delivered  to  Tuck 
as  plaintift*'s  agent,  and  was  afterwards  turned  over  to 
and  ratified  by  plaintiff*.  Defendant  had  no  notice  that 
plaintiff'  would  seek  to  repudiate  this  contract,  until  the 
time  came  for  it  to  perform  its  part  thereof,  when  it  re- 
fused to  do  so,  thus  seeking  an  undue  advantage  and  to 
defraud  defendant  and  the  lien  creditors,  to  her  great 
damage,  whereby  she  will  lose  her  stock  and  property 
and  be  left  in  debt,  and  whereby  she  has  been  forced  to 
incur  $500  for  attorney's  fees  and  court  costs.     She  was 
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not  in  default  when  suit  was  brought,  nor  before,  be- 
cause defendant  had  $1,000  of  her  money  which  it  re- 
tained and  promised  to  pay  to  her  on  October  1,  1892. 
It  was  plaintiff's  right  and  duty  to  deduct  from  said  fund 
any  sum  due  it,  and  to  pay  over  the  balance  and  ex- 
tinguish the  liens  on  her  property,  as  it  had  agreed;  but 
it  failed  to  do  so.  .  She  not  being  in  default,  the  bond 
was  not  due,  and  the  suit  was  prematurely  brought. 

The  ground  upon  which  the  pleas  to  the  foregoing 
effect  were  stricken  was,  that  the  contract  sued  on  could 
not  be  varied  by  prior  or  contemporaneous  promises  or 
agreements. 

2.  To  the  plea  of  usury  plaintiff  demurred  on  the 
ground  that  defendant  was  a  member  of  the  company, 
participated  in  its  profits  and  losses,  and  had  no  right 
to  make  the  plea.  The  allegations  of  this  plea  were  as 
follows:  The  debt  and  bond  sued  on  are  usurious,  for 
plaintiff's  method  of  operating  and  loaning  was  and  is 
a  mere  device  to  conceal  the  taking  of  usurious  interest 
on  its  loans.  While  it  is  called  a  mutual  aid,  loan  and 
investment  company,  its  chief  object,  as  shown  by  its 
published  statements  and  otherwise,  is  to  collect  a  fund 
and  loan  it  at  "the  highest  rate  of  interest"  and  **at 
compound  interest  every  month."  It  claims  to  loan 
money  at  6  per  cent,  per  annum,  payable  and  collectible 
monthly ;  but  under  the  name  of  premium,  which  is  but 
another  name  for  usury,  collects  another  6  per  cent, 
monthly,  by  such  device  collecting  really  12  per  cent, 
interest  per  annum,  payable  monthly  on  loans;  thus 
under  fancy  names,  carefully  eschewing  the  name  of  in- 
terest, which  said  charges  really  are,  and  with  the  object 
and  intent  to  do  so,  contracting  to  take  and  collect  a 
higher  rate  of  interest  than  that  allowed  by  law.  It 
collects  further  sums  under  various  names :  for  member- 
ship fee  per  share  $1,  inspection  of  property  by  com- 
pany's agent  Jl,  inspection  of  property  by  other  agents 
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$10,  company's  attorney's  fee  $10  to  J16,  recording 
deeds,  etc.,  (1.50.  All  of  these  sums  so  retained  by  it 
out  of  said  loans  made  under  its  plan  of  operations,  are 
illegally  retained,  and  such  conduct  and  charges  are  a 
part  of  its  scheme  to  evade  usury  laws  and  constitute  a 
novel  and  shrewd  device  to  conceal  usury.  All  of  said 
charges  have  been  deducted  from  said  loan,  and  the 
same  is  therefore  tainted  with  usury.  The  loan  is  usu- 
rious for  the  further  reason,  that  when  plaintift*  n)ade 
the  loan  it  was  with  the  full  knowledge  that  defendant 
was  in  debt,  poor  and  hard  pressed,  that  she  owed  $1,700 
or  Jl,800  and  desired  to  secure  the  loan  of  $2,000  to 
pay  this  indebtedness,  and  to  enable  her  to  pay  plaintiif 
the  legal  dues  and  charges  accruing  to  it.  It  knew  that 
the  loan  was  not  desired  or  intended  for  purchasing  or 
building  a  home,  but  the  transaction  was,  and  was  in- 
tended as,  a  loan  pure  and  simple.  In  order  to  procure 
the  loan,  defendant  was  induced  and  required  to  sub- 
scribe to  the  20  shares  of  stock,  and  after  subscribing 
was  required  to  transfer  the  stock  back  to  plaintift*  and 
to  give  the  bond  and  deed.  Nominally  it  paid  over  to 
her  account  $1,000,  as  stated  in  the  bond  and  deed.  The 
bond  was  to  be  payable,  $12  called  premium,  $12  called 

installments,  thereafter  on  the day  of  each  month 

for  the  full  term  of  83  months.  Out  of  said  thousand 
dollars  which  plaintift'  promised  to  pay  to  defendant,  it 
deducted  and  retained,  illegally  and  in  violation  of  the 
usury  law,  the  following  sums  for  its  own  agents  and 
benefit:  For  H.  A.  B.,  for  inspecting  property  $1.60,  for 
inspecting  fee  $6,  for  recording  deed  to  company  $1.05, 
for  fee  for  company's  attorney  $15  ;  thus  contracting  for 
and  taking  sums  of  money  on  account  of  the  loan,. and 
deducting  from  the  sum  loaned  $23.55,  to  be  used  and 
appropriated  by  it,  with  intent  to  contract  for  and  take, 
and  taking,  a  greater  rate  of  interest  than  allowed  by 
law ;  the  interest  charged  in  this  indirect  method  being 
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at  the  rate  of  18  per  cent,  per  annum  ;  and  it  is  endeav- 
oring to  collect  the  ^ame,  to  wit  f  144.00,  when  8  per 
cent.,  the  highest  rate  allowed  (it  claims  to  loan  only  at 
6  per  cent.),  would  be  only  $60.  The  usury  is  the  difter- 
ence  in  this  rate,  being  $74.00,  to  which  adding  the 
f  23.55  illegally  retained,  makes  $97.55  of  usurious  in- 
terest charged,  which  it  is  trying  to  conceal.  The  prin- 
cipal object  of  plaintiff  in  making  loans,  and  in  making 
this  loan,  is  to  contract  for,  take  and  conceal  usury,  and 
by  such  methods  it  was  enabled  to  make  a  gain  of  42 
per  cent,  on  its  ordinary,  and  31  per  cent,  on  its  special 
stock.  Wherefore  the  bond  and  deed,  being  tainted 
with  usury  and  taken  to  secure  the  same,  are  illegal  and 
void. — In  this  connection  it  may  be  stated,  that  it  does 
not  appear  from  the  declaration  that  the  plaintiff  is  a 
"building  and  loan  association,"  its  namie  being  "The 
Mutual  Aid,  Loan  and  Investment  Company,  of  At- 
lanta, Ga." 

8.  Plaintift'  was  allowed  to  prove  the  amount  of  in- 
stallments, premiums  and  fines  which  accrued  since  the 
commencement  of  the  action,  with  the  view  of  recover- 
ing the  same,  over  objection  that  they  were  not  due 
when  the  action  was  begun  and  could  not  be  recovered 
in  thi€  ease. 

4.  Plaintiff  further  proved,  that  since  the  filing  of  the 
suit  it  bad  paid  $8  fire  insurance  premium  on  the  prop- 
erty conveyed  by  the  deed,  and  asked  to  be  allowed  to 
recover  therefor.  Defendant  objected  on  the  grounds, 
that  it  was  not  due  when  the  suit  was  brought  and  could 
not  be  recovered  in  this  case,  certainly  not  as  it  was  not 
sued  for  in  the  declaration.    The  objection  was  overruled. 

5.  Plaintiff  was  allowed  to  prove  that  ten  per  cent,  of 
the  principal  sum  would  be  reasonable  attorney's  fees  in 
the  case.  Defendant  assigned  this  ruling  as  error,  be- 
cause the  act  prohibiting  the  recovery  of  attorney's  feeft 
unless  a  plea  is  filed  and  not  sustained,  contemplatea 
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that  there  shall  be  a  trial,  evidence  introduced  under 
the  pleas,  and  failure  of  such  evidence  to  sustain  the 
pleas  to  the  satisfaction  of  the  jury ;  and  does  not  allow 
such  fees  to  be  recovered  where  pleas  are  tiled  and 
stricken  on  demurrer. 

6.  One  of  the  grounds  of  demurrer  to  certain  of  the 
pleas  was,  that  the  city  court  of  Clarke  county  had  no 
jurisdiction  in  equity,  the  pleas  seeking  to  obtain  equi- 
table relief. 

Lumpkin  &  Burnett,  for  plaintift  in  error. 
P.  A.  QuiLLiAN  and  R.  S.  Howard,  contra. 


Alabama  Great  fiouTHERj?  Railroad  Co.  v.  Fulghum. 

The  evidence  warranted  the  verdict,  and  the  court  did  not  err  in  de- 
nying a  new  triaL  Judgment  affirmed, 

Lumpkin,  Justice,  concurring  dubilante. 
June  25, 1894.    Argued  at  the  last  term. 

Action  for  damages.  Before  Judge  Milner.  Dade- 
superior  court.     March  term,  1893. 

The  plaintift*  was  employed  by  defendant  as  a  brake- 
man  on  a  local  freight-train.  He  was  ordered  by  the 
conductor  of  the  train  to  cut  oft'  two  of  three  cars  which 
the  engine  was  pushing  on  an  up-grade.  They  were 
moving  slowly,  about  three  miles  an  hour.  The  con- 
ductor told  him  to  hurry.  He  stepped  between  the  cars 
and  endeavored  to  pull  out  the  coupling-pin,  but  it  was 
tight  and  would  come  but  part  of  the  way  out.  He 
continued  to  try  to  pull  it  out^  walking  as  the  train 
moved,  and  after  going  about  six  or  seven  steps  or  more, 
his  foot  became  fastened  between  the  main  rail  and  the 
guard-rail  opposite  a  switch-frog.  He  halloed  and  threw^ 
out  his  arm  as  a  signal  to  stop,  but  it  had  no  eftect,  and 
he  was  thrown  down,  pushing  himself  outward  from  the^ 
cars  in  an  effort  to  escape,  and  his  foot  and  arm  were: 
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crushed  and  had  to  be  amputated.  He  sued  under  the 
statute  of  Alabama  of  1886  (the  injury  having  occurred 
in  that  State),  and  obtained  a  verdict  for  $5,500.  He 
was  21  years  old  when  injured,  and  was  earning  $45  a 
month.  He  was  permanently  disabled  from  work.  He 
testified  that  the  conductor  motioned  the  train  back,  and 
was  in  full  view  of  him  when  he  went  between  the  cars; 
that  he  had  to  go  between  them  to  pull  the  coupling- 
pin  ;  that  he  had  previously  uncoupled  cars  in  this  man- 
ner, and  knew  it  was  dangerous  business,  but  it  did  not 
appear  to  be  extra  dangerous  except  to  his  hand,  and  it 
was  not  unusual  to  uncouple  in  this  manner;  that  if  the 
pin  had  been  properly  made  he  would  have  got  it  out 
without  difliculty  before  reaching  the  guard-rail ;  and 
that  if  the  fireman  had  been  paying  attention  (it  being 
his  duty  to  watch  for  signals),  he  could  have  stopped  the 
train  before  it  ran  over  plaintiff,  but  when  he  fell  from 
between  the  cars  the  engineer  and  fireman  were  sitting 
there  laughing  and  not  looking  at  him;  etc.  Opposed 
to  plaintift*'s  testimony  was  that  of  seven  witnesses,  in- 
cluding the  conductor,  engineer,  fireman  and  another 
brakeman.  Their  testimony  was  in  conflict  with  that 
of  plaintiff,  in  material  respects,  as  to  how  and  where 
the  injury  occurred,  the  giving  of  orders  and  signals, 
plaintifiPs  statements  variant  from  his  testimony,  etc. 
The  motion  for  new  trial  was  on  the  grounds  that  the 
verdict  was  contrary  to  law  and  evidence,  and  was  ex- 
cessive. 

W,  U.  &  J.  P.  Jacoway  and  R.  J.  &  J.  McCamy,  for 
plaintift*  in  error.     McGutchen  &  Shumate,  contra. 


Lewis  et  at  v.  Equitable  Mortgage  Co.,  and  vice  versa, 

1.  Where  one  is  induced  to  make  a  loan  of  money  by  the  fraud  of 
the  borrowers  and  their  confederate,  and  as  a  consequence  of  the 
fraud  the  security  for  the  loan,  taken  at  the  time  of  the  lending, 
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is  essentially  inadequate  and  insufficient,  the  lender,  on  discover- 
ing the  fraud,  may,  without  surrendering  the  security  or  offering 
to  surrender  it,  follow  the  money  lent,  or  its  proceeds  if  they  can 
be  identified,  in  the  hands  of  the  borrowers,  their  confederate  or 
any  one  for  whom  the  confederate  acted  as  agent  while  aiding  in 
the  commission  of  the  fraud.  In  such  case,  the  court  having  juris- 
diction of  the  matter,  with  power  to  administer  equitable  reme- 
dies and  relief,  would  control  both  the  security  and  the  proceeds 
of  the  loan  so  as  to  administer  appropriate  redress  to  the  creditor 
and  at  the  same  time  protect  the  legitimate  interests  and  rights  of 
the  wrong-doers. 

2.  Where  a  person  acting  as  agent  for  his  wife  commits  a  fraud  in 
her  behalf  and  she  takes  the  fruits  thereof,  although  in  ignorance 
of  the  fraud,  she  cannot  retain  them  as  against  the  person  de- 
frauded, if  the  agent  himself  could  not  have  retained  them  had 
they  been  his  own  and  his  fraud  had  been  committed  for  his  own 
benefit.    Notice  to  the  agent  is  notice  to  the  principal. 

3.  Where  the  written  title  to  land  is  in  the  husband,  although  he 
may  have  paid  for  it  with  his  wife's  money  so  that  he  holds  it  in 
trust  for  her,  yet  if  no  trust  appear  on  the  face  of  the  title,  pur^ 
chasers  for  value  from  him  or  from  his  vendee  are  protected 
against  her  equity  unless  they  had  notice  of  it,  actual  or  construct- 
ive, when  they  acquired  their  interest  and  parted  with  their  money. 
There  was  not  enough  evidence  (even  including  all  that  was  offered 
and  ruled  out)  tending  to  show  notice,  to  make  notice  a  substan- 
tial issue  in  this  case. 

4.  Agents  to  inspect  land  offered  or  about  to  be  offered  as  security 
for  a  loan,  the  inspection  being  for  the  sole  purpose  of  ascertaining 
its  character  and  value,  are  not  agents  of  the  lender  to  receive  no- 
tice of  an  adverse  title  or  an  outstanding  equity. 

5.  An  agent  to  examine,  form  an  opinion  and  report  to  his  principal, 
with  no  duty  to  express  his  opinion  to  others,  cannot,  by  his  de- 
clarations, affect  the  rights  of  his  principal  or  of  those  in  whose 
behalf  the  principal  was  acting. 

6.  The  fraud  attributed  to  certain  of  the  defendants,  in  the  plaintiff's 
petition,  being:  that  for  the  purpose  of  procuring  a  loan  they  rep- 
resented to  the  plaintiff  that  they  had  bought  the  land  in  question 
from  another  of  the  defendants  for  the  sum  of  fifteen  thousand 
dollars;  that  they  made  oath  before  a  notary  public  that  the  terms 
of  their  purchase  were  eight  thousand  dollars  cash  and  seven 
thousand  dollars  payable  when  they  obtained  the  contemplated 
loan ;  that  the  representations  and  oath  were  false ;  that  the  de- 
fendants who  bought  and  the  one  who  sold  conspired  together  to 
defraud  the  plaintiff  by  falsely  representing  that  the  purchase  was 
for  fifteen  thousand  dollars,  so  as  to  procure  a  loan  on  the  security 
of  the  land  for  $8,062.50 ;  that  to  effectuate  their  object  they  col- 
lusively  resorted  to  the  artifice  of  a  pretended  sale  and  conveyance 
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by one  of  the  defendaDts  to  some  of  the  others  for  the  nominal 
sum  of  fifteen  thousand  dollars  expressed  in  the  deed,  pretending 
that  eight  thousand  dollars  of  it  had  been  paid  in  cash,  when  none 
of  it  was  so  paid  but  only  a  very  insignificant  part  was  paid  at  all 
and  this  payment  in  land ;  the  petition  not  alleging  that  the  plain- 
tiff did  not  examine  or  inspect  the  land  or  have  it  examineil  or  in- 
spected, nor  that  the  plaintiff  in  making  the  loan  and  taking  the 
security  relied  upon  or  was  influenced  by  the  representation,  nor 
that  the  oath  taken  before  the  notary  was  ever  seen  or  read  by  the 
plaintiff  (a  corporation)  or  by  any  of  its  oflScers  or  agents,  and  the 
evidence  produced  at  the  trial  showing  that  there  was  an  actual 
inspection  made  of  the  land  by  persons  whose  report  as  to  its  value 
the  plaintiff  had  strong  reasons  to  trust  and  in  the  nature  of  things 
probably  did  trust  on  the  faith  and  credit  of  a  certain  corporation 
who  employed  these  inspectors,  and  there  being  no  evidence  that 
the  plaintiff  reposed  any  trust  or  confidence  whatever  in  the  rep- 
resentations made  by  the  defendant  as  to  the  value  of  the  land  or 
as  to  the  cost  of  it,  or  the  payment  of  the  purchase  money,  and 
the  value  of  the  security  not  being  affected  either  with  respect  to 
title  or  any  other  matter  by  the  question  of  payment  or  non-pay- 
ment of  the  purchase  money, — it  was  error  to  charge  the  jury  in 
effecrt  that  if  certain  of  the  defendants  conspired  to  borrow  the 
money  upon  representation  that  the  land  was  worth  the  amount 
represented,  when  in  fact  it  was  worth  **  a  great  deal  lees,"  and 
the  representation  was  false,  and  the  money  was  procured  by 
fraud,  the  finding  on  the  issue  of  fraud  should  be  for  the  plaintiff. 
This  instruction  was  defective  in  two  respects:  it  left  out  the 
question  whether  the  representation  was  trusted  and  acted  upon 
by  the  plaintiff,  and  also  the  question  whether  the  deficiency  in 
value  was  so  great  as  to  render  the  land  inadequate  security  for 
the  loan. 

7.  It  is  no  cause  for  dismissing  a  motion  for  a  new  trial,  that  the  brief 
of  evidence,  filed  in  due  time  under  the  approval  of  the  court,  con- 
sisted of  a  stenographic  report  of  the  trial,  no  motion  being  made 
to  vacate  the  judgment  and  entry  of  approval.  And  it  is  compe- 
tent at  the  hearing  of  a  motion  for  a  new  trial  to  allow  the  docu- 
ment previously  approved  as  a  brief  of  the  evidence  to  be  amended 
even  by  substituting  therefor  a  more  condensed  statement  of  its 
contents,  together  with  additional  matter  improperly  omitted  from 
the  document  when  it  was  approved  as  a  complete  -brief. 

Judgment  on  main  bill  of  excepUons  rewned. 
On  cros^-bill  of  excepHons  affbrmed. 
June  25,  1804.    Argued  at  the  last  term. 

Equitable  petition.     Before  Judge  Milner.     Gtordon 
superior  court.     February  term,  1893. 
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The  Equitable  Mortgage  Co.  made  a  loan,  through 
the  Atlanta  Trust  &  Banking  Co.,  to  B.  W.  and  W.  M. 
Cornelison  and  D.  P.  Cline,  taking,  as  security  for  the 
loan,  a  deed  to  990  acres  of  land  in  Gordon  county,  un- 
der the  code,  §1969  et  seq.  The  note  so  secured  having 
become  due,  under  the  terms  of  the  contract,  by  default 
in  the  payment  of  interest,  suit  was  brought  against  the 
borrowers,  and  was  subsequently  amended  by  making 
J.  T.  Lewis  and  his  wife  parties  defendant.  It  was  al- 
leged, that  said  land  was  conveyed  to  the  borrowers  by 
Lewis  shortly  before  the  loan  was  made ;  that  they  rep- 
resented on  oath  to  plaintiff  that  they  had  bought  it  for 
115,000  from  Lewis,  $8,000  cash  and  J7,000  when  the 
loan  was  closed,  which  was  false,  the  only  consideration 
paid  by  them  to  Lewis,  except  a  small  piece  of  land 
worth  less  than-  $1,000,  being  the  money  procured  of 
plaintiff;  that  they  conspired  with  Lewis  to  defraud 
plaintiff*  by  said  false  representations,  so  as  to  procure 
a  loan  of  $8,062.50  on  the  land ;  that  Lewis  owned  the 
land  and  applied  to  plaintiff'  for  a  loan  on  it,  but  being 
afraid  it  would  not  bear  the  loan  he  wanted,  he  resorted, 
in  collusion  with  Cornelison  et  aL,  to  the  artifice  of  a 
pretended  sale  to  them  on  the  terms  named  in  said  false 
representation  to  plaintiff*;  that  the  land  conveyed  by 
the  security  deed  was  not  worth  over  $3,000  or  $4,000, 
and  defendants  were  insolvent  and  irresponsible;  and 
that  Lewis,  having  obtained  the  money  loaned  by  plain- 
tiff*, invested  it  in  land  in  Bartow  county,  withholding 
his  deed  from  record,  and  returning  this  land  for  taxa- 
tion in  the  name  of  his  wife.  Plaintiff'  prayed  that  this 
land  be  sold  to  make  up  the  deficiency  remaining  after 
the  sale  of  the  Gordon  county  land  covered  by  the  se- 
curity deed. 

Lewis  and  wife  answered  severally,  denying  the  main 
allegations  of  the  petition,  and  all  fraud  and  collusion; 
and  setting  up,  in  substance,  that  the  equitable  title  to 
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the  Gordon  county  land,  while  held  by  them,  was  in  her 
as  it  was  paid  for  with  money  of  her  separate  estate; 
that  it  was  most  valuable,  and  well  worth  double  the 
amount  of  the  loan  obtained  upon  it;  that  Mundy  and 
Reed,  agents  senjb  by  plaintift',  thoroughly  examined  said 
land,  made  their  own  valuation  thereof,  and  recom- 
mended the  loan;  that  the  actual  amount  of  money  re- 
ceived by  Cornelison  et  aL  on  the  loan  was  only  about 
$6,615,  which  they  paid  to  Lewis  for  his  wife,  and  which 
he  reinvested  in  the  Bartow  county  land  on  a  contract 
of  purchase  for  $10,000,  taking  a  bond  for  title  and  af- 
terward transferring  it  to  his  wife  on  her  demand ;  etc. 

The  jury  found  for  the  plaintiff,  with  a  special  lien  on 
the  Bartow  county  land.  Lewis  and  wife  moved  for  a 
new  trial,  which  was  denied.  The  motion  alleges  that 
the  verdict  was  contrary  to  law  and  evidence.  Also,  that 
the  court  erred  in  assuming,  in  the  charge  to  the  jury, 
that  the  facts  alleged  in  the  petition  would  entitle  plain- 
tift* to  the  relief  sought,  and  that  the  fraud  alleged  had 
been  proved.  Also,  in  ruling  out  testimony  of  the  father 
of  Lewis,  that  a  place  swapped  to  the  former  by  the 
latter  for  part  of  the  Gordon  county  land  was  Mrs. 
Lewis's  place,  and  testimony  of  Lewis  that  he  "  notified 
the  inspector"  that  he  was  his  wife's  agent  (defendants 
insisting  that  this  inspector  was  plaintift''s  agent,  and 
that  the  testimony  was  relevant  to  show  notice  to  plain- 
tiff of  the  wife's  equity).  Also,  in  ruling  out  testimony 
that  Fullerton  and  Mundy,  agents  of  the  Atlanta  Trust 
&  Banking  Co.,  valued  the  Gordon  county  land  at  $22,- 
000  when  they  went  over  and  inspected  it.  Also,  that 
the  court  erred  by  instructing  the  jury  that  there  was  no 
evidence  charging  plaintiff' with  notice  of  any  equity  of 
Mrs.  Lewis  in  the  land;  and  in  charging  as  shown  by 
the  sixth  head-note. 

The  verdict  was  rendered  and  the  motion  for  new  trial 
made  at  the  August  term,  1892,  and  the  court  passed  an 
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order  allowing  defendants  30  days  in  which  to  file  a 
brief  of  the  evidence.  "Within  the  30  days,  but  after 
the  adjournment  of  the  August  term,  defendants  filed, 
under  the  approval  of  the  court,  the  stenographer's  re- 
port of  the  testimony,  including  questions  and  answers, 
remarks,  objections,  rulings,  and  arguments  of  counsel, 
without  abridgment  or  condensation,  and  without  any 
portion  of  the  documentary  evidence  or  of  the  interrog- 
atories read  on  the  trial.  When  the  motion  came  on  to 
be  heard  at  the  February  term,  1893,  plaintiff  moved  to 
dismiss  it  for  failure  to  file  a  legal  brief  of  evidence 
within  the  time  allowed.  The  motion  was  overruled ; 
And  defendants  were  allowed  to  file  a  document  as  a 
brief  of  evidence,  in  lieu  of  the  original  stenographer's 
report,  over  plaintiff's  objection  that  the  time  had  ex- 
pired within  which  a  brief  of  evidence  could  be  filed. 
Plaintiff  renewed  the  motion  to  dismiss,  on  the  ground 
that  the  paper  thus  offered  and  filed  was  not  a  condensed 
and  succinct  brief  of  the  material  portions  of  the  oral 
evidence.  The  motion  was  overruled,  and  plaintiff  ex- 
cepted by  cross-bill. 

W.  H.  Dabnby,  J.  C.  Fain,  W.  R.  Rankin,  E.  J.  Kiker 
And  O.  N.  Starr,  for  Lewis  et  al. 

Hall  &  Hammond  and  W.  J.  Cantrell  &  Son,  contra. 


Dowdy  &  Robuck  v.  McArthur. 

1.  The  land  in  controversy  having  been  granted  by  the  State  in  1818 
to  "  McDonald,  Pope  &  Co.,"  a  deed  made  in  1879  by  Michael  Mc- 
Donald as  administrator  of  James  McDonald,  under  an  order  of  the 
ordinary  passed  in  that  year  granting  leave  to  sell  the  premises  as 
a  part  of  the  real  estate  of  James  McDonald  deceased,  with  no 
evidence  to  show  the  identity  of  James  McDonald  in  name  or  in 
person  with  the  McDonald  who  was  a  member  of  the  firm  of  Mc- 
Donald, Pope  &  Co.,  or  to  show  any  relationship  between  them, 
is  not  sufficient  to  pass  title  out  of  McDonald,  one  of  the  grantees. 

2.  An  original  grant  issued  by  the  State  in  1818  to  "  McDonald,  Pope 
<&  Co.''  was  in  the  possession  of  one  W.  S.  Pope,  Jr.,  in  the  year 
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I860,  who  then,  for  himself  and  as  attorney  in  fact  under  a  power 
executed  in  1852  by  other  persons,  some  of  them  bearing  the  name 
of  Pope  and  others  the  name  of  Hunter,  sold  and  conveyed  the 
premises  covered  by  the  grant,  and  at  the  same  time  delivered  the 
grant  itself  to  his  vendee,  the  privies  of  whom  now  hold  and  pro- 
duce it.  The  power  of  attorney  recited  that  the  makers  thereof, 
together  with  the  attorney  himself,  were  the  heirs  of  Wm.  L.  Pope, 
and  the  deed  referred  to  the  power.  At  the  time  of  making  the 
deed  W.  S.  Pope,  Jr.,  stated  to  his  vendee,  to  whom  he  was  a 
stranger,  that  he  was  the  son  of  Wm.  L.  Pope.  There  was  no 
further  evidence  tending  to  identify  the  last  named,  either  in  per- 
son or  in  name,  with  the  Pope  mentioned  in  the  grant  under  the 
designation  of  McDonald,  Pope  &  Co.,  or  tending  to  prove  any 
relationship  of  the  Popes  and  Huilters  to  Wm.  L.  Pope  or  his 
family ;  and  there  was  no  evidence  that  any  of  them  have  died, 
or  that  any  actual  possession  of  the  premises  was  ever  taken  or  en- 
joyed under  the  deed.  Held,  that  the  evidence  was  not  adequate 
to  establish  either  the  identity  of  Wm.  L.  Pope  as  one  of  the 
grantees  from  the  State,  or  that  the  Popes  and  Hunters  who  con- 
veyed by  the  deed  were  his  heirs. 

3.  A  deed  by  one  as  executrix,  purporting  to  convey  land  as  the 
property  of  her  testator,  passes  no  title  without  evidence  that  she 
was  executrix  and  had  authority,  either  by  the  will  or  by  leave  of 
the  ordinary,  to  sell. 

4.  A  woman  to  whom  a  devise  was  made,  by  the  name  of  Sarah  V. 
Mcl^uchlin,  and  who  afterwards  conveyed  the  devised  premises 
as  Sarah  V.  Butler,  describing  herself  in  the  conveyance  as  for- 
merly Sarah  V.  McLauchlin,  should  be  presumed  to  have  acquired 
her  new  name  by  marriage,  and  no  proof  of  her  identity  is  re- 
quired merely  in  consequence  of  this  change  of  name. 

June  25,  1894.    Argued  at  the  last  term.  Judgment  reversed. 

Action  of  trespass.  Before  Judge  Smith.  Dodge 
superior  court.     March  term,  1893. 

The  assignments  of  error  in  this  case  were  upon  the 
admission  of  evidence  over  objection,  and  to  the  charge 
of  the  court  that  the  plaintiff*  had  shown  sufficient  title 
to  recover.  The  head-notes  show  the  other  facts  mate- 
rial to  this  report. 

E.  A.  Smith,  E.  Herrman  and  W.  B.  Coffee,  for  plain- 
tiffs in  error.     J.  E.  Wooten,  contra. 
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AUTREY   V.    AUTREY. 

1.  Where  land  is  rented  for  one  year  without  any  conveyance  of  an 
interest  in  th^  land  itself,  the  right  to  possession  and  use  for  the 
year  is  disposed  of,  but  under  section  2279  of  the  code  no  estate 
wtmtever  passes  out  of  the  landlord  into  the  tenant.  On  the  death 
of  the  landlord  intestate,  within  the  year,  the  land  descends  to  his 
heirs  encumbered  with  the  right  of  possession  previously  disposed 
of  by  their  ancestor  to  his  tenant.  They  acquire  no  right  to  the 
possession  and  consequently  have  no  title,  merely  as  heirs,  to  the 
rent  accruing  for  that  year,  whether  the  crops  were  planted  before 
or  after  their  ancestor's  death.  The  rent  is  personalty,  and  the 
right  to  collect  and  distribute  is  in  the  personal  representative  of 
the  decedent. 

2.  As  to  lands  left  by  the  intestate  with  the  right  of  possession  and 
use  undisposed  of,  the  heirs  take  not  only  the  land  itself,  but  the 
right  to  immediate  possession,  subject  to  the  quarantine  and  dower 
rights  of  the  widow,  if  any,  and  to  the  power  of  the  administrator 
to  administer  according  to  law.  If  there  are  no  creditors,  and 
the  administrator  rents  out  the  land,  the  accruing  rents,  when  not 
needed  to  pay  the  expenses  of  administration,  belong  to  the  heirs 
as  such,  although  the  legal  right  to  collect  is  in  the  administrator. 
He  is  a  mere  trustee  for  them. 

3.  A  conveyance  by  an  heir  to  a  purchaser  of  all  his  interest  in  the 
land  of  the  intestate,  which  is  silent  both  as  to  rents  and  the  time 
of  giving  possession,  passes  no  title  to  rents  to  become  due  from 
tenants  who  at  the  date  of  the  conveyance  are  occupying  for  the 
year  in  which  the  intestate  died,  if  such  tenants  occupy  under 
contracts  with  the  intestate  himself;  but  if  they  occupy  under 
contracts  made  with  the  administrator,  it  is  otherwise— unless 
creditors  or  the  expenses  of  administration  are  unsatisQed.  When 
the  heir,  as  such,  would  be  entitled  to  money  collected  by  the  ad- 
ministrator on  account  of  rent  had  he  retained  title  to  the  land, 
his  unconditional  vendee  will  succeed  to  this  right  as  to  rents  ac- 
crued and  collected  after  the  change  of  ownership. 

June  30, 1894.   Argued  at  the  last  term.  Judgment  reversed. 

Complaint  on  account.  Before  Judge  Smith.  Mil- 
ton superior  court.     August  term,  1893. 

T.  A.  Autrey  sued  Josephus  Autrey  and  obtained  a 
verdict  for  $50.97,  with  interest  from  March  16th,  1893. 
Defendant  moved  for  a  new  trial  on  the  general  grounds, 
and  because  the  court  erred  in  directing  a  verdict  for  the 
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plaintiff.  The  motion  wa8  overruled.  The  evidence 
shows  that  the  father  of  the  parties  died  on  February 
25th,  1891,  leaving  certain  lands,  and  on  March  20th, 
1891,  the  plaintiff  purchased  of  the  defendant  his  inter- 
est in  these  lands,  receiving  defendant's  deed  therefor. 
One  of  the  administrators  of  the  estate  testified  that  the 
deceased  Autrey  had  two  croppers  on  his  land  at  the 
time  of  his  death,  and  some  of  the  land  sown  in  oats ; 
that  the  administrators  rented  out  some  of  the  land  at 
standing  rents ;  that  after  deducting  the  expenses,  com- 
missions and  one  fifth  of  the  rents  due  the  widow  (she 
having  elected  to  take  one  fifth  of  the  estate),  the  bal- 
ance was  divided  among  the  other  distributees,  and  de- 
fendant was  paid  J50.97  as  his  share  of  the  rents  which 
accrued  during  the  first  year  after  the  death  of  his 
father,  and  went  into  the  hands  of  the  administrators, 
and  were  distributed  among  the  heirs.  The  plaintiff 
testified  that  all  the  crops  on  the  land  were  grown  and 
planted  after  he  bought  defendant's  interest. 

T.  L.  Lewis,  for  plaintiff  in  error. 
B.  F.  Simpson  and  Enoch  Faw,  contra. 


East  Tenn.,  Va.  &  Ga.  Railway  Co.  v.  Smith. 

1.  Where  one  receives  a  personal  injury  which  causes  at  first  tem- 
porary unconsciousness,  and  a  physician  is  called,  and  during  his 
attendance,  extending  continuously  through  some  weeks,  the  pa- 
tient complains  of  pain,  and  indicates  the  region  thereof  in  her 
system,  these  facts  are  competent  evidence  in  her  favor  on  the  trial 
of  an  action  for  the  tort  causing  the  injur}%  when  testified  to  by 
the  physician  in  connection  with  a  description  of  the  symptoms 
which  he  observes  in  the  course  of  his  attendance  and  treatment. 

2.  According  to  the  principle  laid  down  by  this  court  in  Atlanta  dc 
Charlotte  Air-Line  By.  Co.  v.  Gravitt,  93  Ga.  369,  the  railway  com- 
pany was  not,  relatively  to  the  plain tifi*  who  was  injured  by  a 
passing  train  about  125  yards  from  a  public  crossing,  under  any 
duty  to  comply  with  the  statutory  requirements  as  to  blowing  the 
whistle  and  checking  the  speed  of  the  train,  and  consequently 
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the  failure  to  observe  these  requirements  was  not,  as  to  her,  negli- 
f<ent,  and  she  was  not  entitled  to  recover.    Bleckley,  C.  J.,  dis- 
senting. Judgment  reversed, 
June  SS,  1894.    Argued  at  the  last  term. 

Action  for  damages.     Before  Judge  Henry.     Floyd 
superior  court.     March  term,  1893. 

McCuTCHEN  &  Shumate  and  Hoskinson  &  Harris,  for 
plaintift*  in  error. 

Wrights  &  Harper  and  Dean  &  Smith,  contra. 


MATHrs  y.  Weaver,  executor. 

1.  Where  the  distributee  of  an  estate  brings  an  action  against  the 
administrator  for  assets  in  his  hands  consisting  of  money  and 
property  not  described,  and  prays  for  a  judgment  in  money,  a  per- 
son, whether  a  resident  of  the  same  or  of  another  county,  to  whom 
the  assets  have  been  delivered  by  the  administrator,  and  against 
whom  there  is  no  charge  made  that  he  converted,  appropriated  or 
mismanaged  them  or  committed  or  threatened  any  wrong  as 
against  the  rights  of  the  plaintiff,  and  on  whom  no  demand  for 
the  assets  has  been  made,  is  not  either  a  necessary  or  a  proper 
party  defendant  to  the  action;  and  as  to  him  the  petition  sets  forth 
no  cause  of  action,  legal  or  equitable,  there  being  against  the  ad- 
ministrator no  charge  of  waste  or  mismanagement  nor  of  any 
dealing  with  the  assets  of  the  estate,  except  the  placing  of  them, 
together  with  all  his  own  effects,  in  the  custody  of  the  codefend- 
anrt,  and  this  not  being  alleged  to  be  wrongful,  fraudulent  or  hurt- 
ful to  the  plaintiff,  or  done  without  her  consent. 

2.  The  codefendant  of  the  administrator  being  a  non-resident  of  the 
county  in  which  the  suit  was  brought,  and  the  original  petition 
setting  forth  no  cause  of  action  as  to  him,  jurisdiction  over  him  in 
that  county  could  not,  if  at  all,  be  obtained  by  an  amendment 
made  to  the  petition  after  the  death  of  the  administrator,  the  resi- 
dent defendant,  and  before  making  his  legal  representative  a 
party.  Judgment  reversed, 
June  30,  IBM.    Argued  at  the  last  term. 

Equitable   petition.     Before  Judge   Butt.      Marion 
county.     June  30,  1893. 

On  February  25, 1893,  Mrs.  Mary  M.  Harvey  presented 
her  petition  to  the  superior  court  of  Marion  county, 
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against  her  husband  Thomas  W.  Harvey  of  said  county, 
and  Evan  T.  Mathis  of  Sumter  county,  alleging :  Her 
father  Joseph  Brown  died  intestate  in  Talbot  county  in 
1871  or  1872.  Thomas  W.  Harvey  became  one  of  the 
administrators  of  his  estate,  received  possession  and  con- 
trol of  all  her  interest  therein,  has  since  held  the  same 
and  now  holds  it  for  her  own  separate  estate,  benefit 
and  behoof,  it  being  money  and  effects  in  value  f  12,000 
or  other  large  sum.  He  made  at  least  eight  per  cent, 
interest  on  same  until  within  the  last  year  or  two,  when 
he  became  feeble  in  body  and  mind  and  unable  to  man- 
age his  aftairs.  He  turned  over  the  same,  together  with 
his  own  property  and  effects  amounting  to  f  18,000  or 
other  large  sum,  to  Evan  T.  Mathis.  Petitioner  and 
her  said  husband  reside  in  Buena  Vista,  some  28  miles 
from  Americus  where  Mathis  resides.  It  is  very  incon- 
venient for  her  to  apply  to  Mathis  for  support  of  herself 
and  her  husband.  She  applied  to  her  husband  for  draft 
which  he  gave  her  on  the  Buena  Vista  Savings  Bank 
for  f  4,000,  he  having  informed  her  that  he  had  depos- 
ited $7,000  therein.  This  check  was  not  paid,  the  offi- 
cers of  the  bank  informing  her  at  the  time  that  the  de- 
posit had  been  changed  to  the  name  of  Evan  T.  Mathis, 
agent  for  Thomas  W.  Harvey.  She  is  informed  and  be- 
lieves that  Mathis  is  not  worth  exceeding  $5,000.  He 
has  given  no  bond  and  security  for  the  faithful  manage- 
ment and  accounting  for  the  money  and  property  turned 
over  to  him.  She  prays  for  an  account  of  the  money 
and  property  which  went  into  the  hands  of  the  defend- 
ants, and  for  a  receiver  to  take  charge  of  that  which 
was  turned  over  to  Mathis.  By  amendment  she  alleged, 
that  since  the  filing  of  the  petition  Harvey  had  died,  and 
Mathis  had  propounded  a  paper  for  probate  in  the  court 
of  ordinary  of  Marion  county  as  the  will  of  Harvey, 
wherein  Mathis  is  appointed  executor,  which  probate  is 
contested  by  petitioner,  and  said  contest  and  caveat  is 
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now  pending  in  the  superior  court  on  appeal,  and  no 
administrator  ad  litem  has  been  appointed  pending  the 
issue  of  devisavit  vel  non.  Petitioner  is  the  only  heir  at 
law  of  Thomas  W.  Harvey,  and  as  his  widow  is  entitled 
to  dower  and  a  year's  support  from  his  estate.  She  has 
duly  applied  to  the  court  of  ordinary  for  the  year's  sup- 
port, which  application  is  pending  and  undetermined. 
Mathis  has  not  only  all  the  money  and  property  belong- 
ing to  Harvey's  estate,  amounting,  according  to  his  own 
statement,  to  $62,000  in  cash,  promissory  notes  and 
other  property,  but  as  pretended  executor  has  likewise 
the  money  and  property  which  Harvey  in  his  lifetime 
recovered  from  the  estate  of  petitioner's  father,  amount- 
ing in  principal  and  interest  to  some  f  23,000;  so  that 
petitioner  is  now  left  wholly  without  the  means  of  sup- 
port. She  is  in  bad  health,  is  sick,  and  stands  in  need 
of  money  with  which  to  secure  medicine  and  medical 
attention  and  the  necessities  of  life.  She  has  appealed 
to  Mathis  for  money  for  said  uses,  which  he  refuses  to 
supply,  and  says  that  he  will  not  supply  or  furnish  her 
with  any  money  or  other  things  until  the  litigation  about 
said  will  and  twelve  mouths  support  is  ended ;  and  in 
the  meantime  petitioner  will  be  left  entirely  destitute 
and  to  the  charity  of  friends  and  relatives.  Mathis  has 
no  property,  and  in  her  opinion  is  insolvent,  and  he  is 
under  no  bond  as  pretended  executor  to  represent  the 
estate  or  to  secure  the  money  and  property  in  his  hands. 
Wherefore  she  prays  for  the  appointment  of  a  receiver, 
and  for  decree  that  he  pay  to  her  a  reasonable  sum  for 
her  maintenance  according  to  her  circumstances  in  life, 
pending  the  litigation  touching  the  pretended  will,  and 
until  the  setting  apart  of  the  year's  support. 

As  cause  against  the  appointment  of  a  receiver, 
Mathis  demurred  to  the  petition,  for  want  of  equity  and 
want  of  jurisdiction  of  him,  among  other  grounds.  He 
also  filed  an  answer;  and  on  the  hearing  the  judge  or- 
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dered  that  Mathis  be  appointed  permanent  receiver  of 
the  estate  of  Harvey,  that  he  file  a  list  of  the  assets 
thereof,  and  that  he  pay  to  plaintiff  immediately  certain 
sums  to  be  credited  upon  any  year's  support  that  might 
be  set  apart  to  her,  or  upon  any  other  sum  that  might 
be  coming  to  her  from  the  estate.  Mathis  excepted. 
Pending  the  case  in  the  Supreme  Court,  plaintiff  died. 
Weaver  as  her  executor  was  made  a  party  in  her  stead. 

Little,  Wimbish  &  Worrill  and  J.  H.  Lumpkin,  for 
plaintiff  in  error.  Bjlandford  &  Grimes  and  Thornton 
&  McMiCHAEL,  contra. 


BussEY  et  al.  v.  Dodge. 

1.  Where  the  title  of  the  plaintiff  in  a  suit  touching  land  has  to  be 
made  oat  in  order  for  him  to  recover,  and  it  consists,  according  to 
his  own  showing,  of  a  lengthy  chain  of  conveyances,  the  record 
of  a  decree  in  favor  of  one  of  his  predecessors  in  title  aiding  or 
supplying  a  particular  link  in  the  chain  is  competent  evidence  in 
his  behalf,  though  the  defendant  in  the  suit  on  trial  was  not  a 
party  to  the  suit  in  which  the  decree  was  rendered.  But  although 
the  record  of  the  decree  recite  the  perfect  links  in  the  chain  and 
it  was  necessary  for  them  all  to  appear  in  order  to  obtain  the  de- 
cree, the  record  will  not  suffice  as  against  a  stranger  to  prove  any 
of  these  links;  it  will  serve  only  to  aid  or  supply  the  particular 
link  which  without  the  decree  would  be  defective  or  absent.  As 
to  the  other  links  the  record  of  the  decree  indicates  on  its  face  the 
existence  of  better  evidence  than  the  decree  affords,  and  this  bet- 
ter evidence  must  be  produced  or  accounted  for. 

2.  Heirs  who  are  shown  by  a  decree  to  have  no  interest,  can  convey 
none  save  as  against  themselves  and  their  privies,  though  the  de- 
cree, for  the  purpose  of  estopping  them  and  disarming  them  of  all 
pretext  of  ownership,  orders  them  to  convey. 

3.  If  the  case  of  Dodge  y.  Spiers^  85  Ga,  685,  was  correctly  decided,  it 
was  because  the  defendant  therein,  by  introducing  and  relying  on 
the  deed  to  Colby,  Chase  and  Crocker,  subjected  himself  to  be 
treated  as  in  privity  with  their  heirs,  who  were  parties  to  the  de- 
cree and  against  whom  the  decree  itself  established  a  perfect 
equity  by  requiring  them  to  convey  to  the  plaintiff.  Except  in 
so  far  as  that  case  is  supportable  upon  this  distinction  between  it 
and  the  present  case,  it  cannot  be  adhered  to  or  followed. 
August  29,  I80i.   Argued  at  the  last  term.  Judgment  reversed. 
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Equitable  petition.  Before  Judge  Smith.  Dodge  su- 
perior court     March  term,  1898. 

The  object  of  the  petition  was,  to  obtain  damages  for 
the  cutting  of  timber  on  land  lot  187  in  the  9th  district 
of  Telfair  county,  to  enjoin  defendants  from  further 
trespassing,  and  to  require  them  to  produce  their  title 
to  be  cancelled  as  fraudulent  and  void.  There  was  a 
verdict  for  the  plaintiff,  and  defendants  moved  for  a  new 
trial,  which  was  denied,  and  they  excepted.  The  ab- 
stract of  title  attached  to  the  petition  was :  plat  and 
grant  from  the  State  to  Peter  J.  Williams;  certified  copy 
of  a  deed  from  Williams  to  Colby,  Chase  and  Crocker, 
dated  February  28, 1834,  conveying  said  lot  with  others; 
affidavit  of  plaintiff'  as  to  loss  of  the  original  of  this 
deed;  decree  of  the  United  States  circuit  court  of  the 
southern  district  of  Georgia,  in  the  case  of  G.  E.  Dodge 
r.  Briggs  et  al.^  decreeing  the  title  to  said  lot  with  others 
in  G.  E.  Dodge ;  and  deed  from  G.  E.  Dodge  to  plain- 
tiff, conveying  said  lot  with  others,  since  that  decree. 
The  motion  for  new  trial  alleged,  beside  the  general 
grounds,  that  the  court  erred  in  admitting  in  evidence 
the  record  in  the  case  in  which  said  decree  was  ren- 
dered, over  objection  that  defendants  were  not  parties 
nor  privies  thereto,  and  not  bound  by  the  recitals  in  the 
decree,  and  that  said  recitals  were  not  evidence,  the 
deeds  mentioned  therein  being  the  highest  and  best  evi- 
dence of  their  execution.  The  bill  on  which  this  decree 
was  rendered  was  instituted  by  G.  E.  Dodge  against 
Briggs,  Hall  and  Sleeper,  the  heirs  at  law  of  Colby, 
Chase  and  Crocker,  and  many  other  defendants ;  it  not 
appearing  that  the  present  defendants  or  any  one  under 
whom  they  claim  were  among  said  parties.  The  bill 
alleged  that  G.  E.  Dodge  was  the  owner  of  large  tracts 
of  land  including  the  lot  in  dispute  in  the  present  case; 
that  his  title  originated  in  grants  from  the  State  to  Peter 
J.  Williams;  deed  from  Williams  to  Colby,  Chase  and 
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Crocker,  February  28,  1834;  deed  from  Colby,  Chase 
and  Crocker,  as  ageats  of  the  Georgia  Lumber  Com- 
pany, to  said  company,  January  6,  1836 ;  deed  from 
Georgia  Lumber  Company  to  the  State  of  Indiana,  Sep- 
tember 24,  1842;  with  various  deeds,  acts  of  the  legis- 
lature, powers  of  attorney,  etc.,  down  to  G.  E.  Dodge. 
There  were  allegations  as  to  a  conspiracy  on  the  part  of 
Briggs,  Hall  and  Sleeper  with  persons  claiming  to  be 
heirs  at  law  of  Colby,  Chase  and  Crocker,  to  deprive 
complainant  of  the  lands;  that  Briggs,  Hall  and  Sleeper 
procured  powers  of  attorney  from  said  alleged  heirs  at 
law,  and  induced  innocent  and  ignorant  people  to  pur- 
chase lots  of  land  or  timber  thereon  ;  that  many  of  the 
other  defendants  were  persons  who  had  been  trespassing 
on  the  land  and  destroying  and  using  the  timber ;  etc. 
The  decree  set  forth,  that  the  deed  made  by  Williams  to 
Colby,  Chase  and  Crocker,  February  28, 1834,  was  taken 
by  them  as  agents  of  the  Georgia  Lumber  Company, 
and  the  lands  therein  mentioned  paid  for  by  money  of 
said  company,  and  Colby,  Chase  and  Crocker,  by  their 
deed  of  January  5,  1835,  conveyed  to  said  company, 
under  whom  complainant  claims  title,  all  right,  title  and 
interest  in  said  lands  mentioned  in  the  deed  of  Williams, 
as  appears  by  said  deed  and  the  proofs  made  in  this 
case;  and  neither  Colby,  Chase  and  Crocker  nor  their 
heirs,  nor  those  claiming  under  them,  have  any  title  or 
interest  therein,  and  Butler,  Colby,  or  their  agents  or 
attorneys  Hall,  Briggs  and  Sleeper  are  not  entitled  in 
equity  to  claim,  control  or  to  interfere  with  said  lands; 
and  Butler  and  said  heirs  at  law,  and  all  the  defendants 
to  the  bill  claiming  under  them,  are  directed  to  execute 
their  deed  to  complainant  to  all  the  right,  title  and  in- 
terest which  they  or  each  of  them  have  in  the  lands  or 
any  part  thereof;  that  all  the  powers  of  attorney  made 
by  the  heirs  of  Colby,  Chase  and  Crocker  or  any  of 
them,  to  Briggs,  Hall  and  Sleeper  or  either  of  them,  re- 
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lating  to  the  lands  or  any  part  of  them,  and  all  deeds, 
leases  and  other  conveyances  by  Briggs,  Hall  and  Sleeper 
or  any  of  them  under  such  power  of  attorney,  and  any 
deeds,  leases  and  other  conveyances  of  said  heirs  at  law  or 
any  of  them  to  the  land  or  any  part  thereof,  are  decreed  to 
be  cancelled  as  against  the  title  of  complainant;  and 
that  said  heirs  at  law  and  their  attorneys  in  fact,  said 
Briggs,  Hall  and  Sleeper  and  each  of  them,  and  Butler, 
and  the  agents  of  each  and  all  of  them,  are  perpetually 
enjoined  from  claiming  the  lands  or  any  part  thereof  or 
attempting  to  convey  the  same,  or  leasing  or  encumber- 
ing or  in  any  wise  interfering  with  or  trespassing  upon 
the  same. 

E.  A.  Smith,  for  plaintifts  in  error. 

DbLacy  &  Bishop  and  Hill,  Harris  &  Birch,  contra. 


Howard  v.  The  State.  

94    587| 
115    238| 

The  crime  of  adultery  and  fornication  being  one  in  which  the  woman     y-^      i 
is  necessarily  guilty  as  well  as  the  man,  the  husband  of  the  woman     L^  ^| 
is  an  incompetent  witness  against  the  man  to  prove  the  act  of  adul- 
tery and  fornication,  although  by  statute  persons  accused  of  this 
offence  must  be  severally  indicted,  and  although  the  acquittal  of 
one  will  not  operate  to  acquit  the  other.  The  incompetency  of  the 
husband  as  a  witness  existed  prior  to  the  evidence  act  of  1866, 
and  the  exception  in  that  act  in  these  words :  ''  Nothing  herein 
contained  shall  apply  to  any  action,  suit,  or  proceeding,  or  bill,  in 
any  court  of  law  or  equity,  instituted  in  consequence  of  adultery, 
or  to  any  action  for  breach  of  promise  of  marriage,'*  embraces  both 
criminal  and  civil  proceedings.    Acts  of  1866,  p.  138. 
April  16,  isw.  Judgment  reversed. 

Accusation  of  adultery  and  fornication.  Before 
Judge  Westmoreland.  Criminal  court  of  Atlanta. 
January  term,  1894. 

The  only  witness  for  the  State  was  the  husband  of  the 
woman  with  whom  defendant  was  alleged  to  have  com- 
mitted the  crime.     It  was  objected  that  the  witness  was 
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incompetent  to  testify  to  a  crime  affecting  his  wife;  and 
the  objection  was  overruled. 

George  P.  Roberts,  for  plaintiff  in  error. 
Lewis  W.  Thomas,  solicitor,  contra. 


NowELL  V.  The  State. 

Under  the  act  of  1885  making  it  felonious  to  wreck  or  attempt  to 
wreck  any  railroa4  train,  locomotive  or  car,  the  actual  wrecking,  if 
accomplished  by  any  ill^;al  act  tending  to  produce  such  a  disaster, 
would  be  a  crime ;  but  in  order  to  constitute  a  criminal  attempt 
where  no  wrecking  ensues,  an  intention  or  purpose  to  wreck  is 
essential.  The  evidence  in  the  present  case  being  wholly  insuffi- 
cient to  establish  the  existence  of  such  intent  or  purpose,  although 
the  act  done  by  the  accused  was  unlawful,  meddlesome,  mischiev* 
ous  and  grossly  improper,  the  verdict  was  unwarranted  under  a 
right  construction  of  the  law,  and  the  court  erred  in  not  granting 
a  new  trial.  Judgment  revened, 

April  16, 1894. 

Indictment  for  attempting  to  wreck  a  railroad  train. 
Before  Judge  Richard  H.  Clark.  DeKalb  superior 
court.     August  terra,  1893. 

The  evidence  for  the  State  showed,  that  the  accommo- 
dation train  on  the  Georgia  railroad  passed  Decatur  with 
six  passenger-coaches.  The  two  rear  coaches  had  been 
provided  with  air-i)rakes  but  these  were  not  in  working 
order  at  the  time.  These  two  coaches  were  coupled 
together  and  to  the  other  coaches  with  the  Janney  coup- 
ler, which  is  worked  with  levers.  After  the  train  passed 
Decatur  and  while  it  was  still  in  DeKalb  county  and  on 
an  upgrade  (which  made  the  levers  more  difficult  to 
move),  the  two  rear  coaches  were  uncoupled  by  the  de- 
fendant by  pulling  the  lever  of  the  coupling.  The  train 
left  Atlanta  only  twenty  minutes  ahead  of  a  freight- 
train.  The  testimony  for  the  defendant  was  to  the 
effect,  that  he  either  did  not  take  hold  of  the  lever  at 
all,  or  did  so  in  attempting  to  steady  himself;  that  the 
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couplers  were  interfered  with  by  another  or  others ;  and 
that  sometimes  such  couplers  became  uncoupled  without 
using  the  levers. 

J.  W.  Arnold  and  G.  W.  Glbaton,  for  plaintiff*  in 
error.    J.  8.  Candler,  solicitor-general,  contra. 


Marshall  v.  The  State. 

1.  There  was  no  error  in  overruling  the  motion  for  a  continuance  on 
the  ground  that  one  of  the  movant's  counsel  was  sick,  the  movant 
being  represented  by  four  others,  and  it  not  appearing  that  the 
one  indisposed  was  his  leading  counsel. 

2.  In  order  to  prove  that  cotton  baskets  found  at  the  scene  of  the 
burglary,  some  of  which  the  accused  admitted  belonged  to  him, 
were  similar  to  other  baskets  found  on  the  premises  of  the  ac- 
cused which  he  also  admitted  were  his,  it  was  not  necessary  to 
produce  any  of  the  baskets  to  the  jury  and  submit  them  to  their 
inspection. 

3.  In  so  far  as  the  requests  to  charge  the  jury  were  pertinent  and 
legal,  the  substance  of  them  was  embraced  in  the  general  charge. 

4.  Although  the  lower  story  of  a  gin-housjd  may  be  open  and  acces- 
sible to  all  comers,  yet  if  cotton  be  stored  in  the  upper  stories  and 
they  are  closed  so  as  to  exclude  entrance  otherwise  than  through 
a  hole  necessary  for  a  band  to  occupy  in  working  the  machinery, 
and  this  hole  is  neither  intended  nor  used  for  ingress  or  ^^ess  and 
is  inaccessible  save  by  climbing  to  it  in  an  unusual  and  intrusive 
manner,  entrance  through  it  by  pushing  aside  the  band  to  make 
room  for  the  body  may  be  a  burglarious  entry,  without  any  break- 
ing except  that  involved  in  this  proceeding. 

b.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in  de- 
nying a  new  trial.  Judgment  affirmed, 

April  16,  18M. 

Indictment  for  burglary.  Before  Judge  Fish.  Sum- 
ter superior  court.     November  term,  1893. 

Fort  &  Watson  and  Wallis  A  Winchester,  for  plain- 
tiff in  error.  J.  M.  DuPrbb,  solicitor-general,  by  L.  J. 
Blalook,  contra. 
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Boston  v.  The  State. 

1.  The  State  having  proved  that  the  accused  killed  his  wife  by  shoot- 
ing her,  disappeared  for  a  few  minutes  and  then  returned,  made 
manifestations  of  grief  and  said  that  he  shot  her  by  accident  and 
would  not  have  done  so  for  the  world,  it  was  competent  for  him 
to  prove  that  he  acted  consistently  with  this  theory  by  going  in 
search  of  an  officer,  overtaking  him  and  surrendering  himself,  say- 
ing at  the  time  of  the  surrender,  and  as  explanatory  thereof,  that 
he  had  killed  his  wife  by  accident,  the  interval  between  the  kill- 
ing and  the  surrender  not  exceeding  twenty  or  thirty  minutes  ac- 
cording to  the  indications  of  the  evidence,  though  the  precise  time 
did  not  definitely  appear.  His  mere  declaration,  made  subsequent 
to  his  arrest,  to  the  effect  that  the  killing  was  accidental  and  that 
he  desired  to  return  to  see  the  body  of  his  wife,  was  inadmissible; 
nor  was  the  statement  of  the  officer  to  other  officers  on  turning 
over  the  prisoner  to  them  admissible  evidence,  such  statement 
consisting  of  a  repetition  of  what  the  accused  had  said  on  surren- 
dering himself. 

2.  It  is  not  matter  of  right  for  the  accused  to  make  a  second  state- 
ment to  the  court  and  jury  because  the  State  has  introduced  ad- 
ditional evidence  which  strengthens  the  case  against  him. 

3.  There  was  no  error  in  the  charge  of  the  court  complained  of ;  nor 
was  the  mere  failure  to  charge,  without  request  so  to  do,  any  cause 
for  a  new  trial.  Judgment  reversed, 
June  4, 1894. 

ladictment  for    murder.     Before   Judge   Bartlbtt. 
Bibb  superior  court.     November  term,  1893. 

John  L.  Hardeman,  for  plaintiff  in  error. 
J.  M.  Terrell,  attorney-general,  and  W.  H.  Felton, 
Jr.,  solicitor-general,  contra. 
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Boston  v.  The  State. 

1.  A  declaration  by  the  accused,  in  substance,  that  he  was  casually 
present  when  the  homicide  was  committed,  but  that  he  took  no 
part  in  it,  and  did  not  know  that  it  was  contemplated  until  after  it 
occurred,  is  not  a  confession ;  and  to  submit  to  the  jury  the  ques- 
tion whether  it  was  a  confession  or  not  was  error  for  which  a  new 
trial  should  have  been  granted.  The  law  of  confessions  was  not 
applicable  to  the  facts 
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2.  In  order  to  establish  an  alibiy  two  things  are  necessary :  first,  that 
the  state  of  facts  relied  upon  be  such  that  if  tme  it  was  impossible 
for  the  accused  to  have  been  at  the  scene  of  the  offence  when  it 
was  committed  ;  and  secondly,  that  this  state  of  facts  should  be 
proved  to  the  reasonable  satisfaction  of  the  jury.  It  need  not  be 
proved  beyond  a  reasonable  doubt;  much  less  is  it  requisite  that 
the  evidence  should  show  that  it  was  impossible  for  the  alleged 
facts  to  be  false  or  fabricated.  Judgment  reversed, 

June  4, 1894. 

Indictment  for  murder.  Before  Judge  Bartlbtt. 
Bibb  superior  court.     November  term,  1893. 

R.  L.  Anderson  and  W.  J.  Grace,  for  plaintift'  iu 
error.  J.  M.  Terrell,  attorney-general,  and  W.  H. 
Felton,  Jr.,  solicitor-general,  contra. 


Smith  v.  The   State. 

1.  In  view  of  the  whole  charge  as  given,  there  was  no  error  in  any 
of  the  instructions  complained  of,  nor  in  refusing  to  charge  as  re- 
quested. 

2.  The  evidence  warranted  the  jury  in  rejecting  the  theory  of  acci- 
dental drowning  and  in  finding  that  the  accused  drowned  his  wife 
in  the  manner  charged  in  the  indictment,  and  the  court  did  not 
err  in  denying  a  new  trial.  Judgment  affirmed. 

Simmons,  J.,  dissenting.  The  evidence  tends  only  to  raise  a  suspicion 
of  guilt.  It  is  altogether  circumstantial,  and  does  not  exclude 
every  other  reasonable  hypothesis  than  the  guilt  of  the  accused. 
It  does  not  show  his  guilt  beyond  a  reasonable  doubt.  The  law 
does  not  sanction  a  conviction  on  suspicion,  however  strong  it 
maybe. 
Jane  4, 1884. 

Indictment  for  murder.  Before  Judge  Bartlett. 
Bibb  superior  court.     November  term,  1893. 

Will  Smith  was  indicted  for  the  murder  of  his  wife  by 
shoving  her  into  a  pool  of  water  and  drowning  her. 
He  was  convicted  with  a  recommendation  to  life  impris- 
onnient,  and  his  motion  for  a  new  trial  was  overruled. 
It  appeared  from  the  evidence,  among  other  things,  that 
he  and  his  wife  were  seen  going  together  in  the  direc- 
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tion  of  the  pool  in  which  she  was  drowned,  between  6 
and  6  o'clock  on  a  morning  in  June.  About  two  hours 
Afterward,  he  came  to  where  men  were  working  on  a 
railroad,  stated  that  his  wife  was  drowned,  and  asked 
them  to  help  get  her  out.  She  was  found  standing  in 
the  pool  (which  was  about  six  feet  deep)  with  her  head 
bent  forward  in  a  stooping  position.  Some  time  after 
she  was  taken  out,  a  small  wound  was  found  in  her 
head,  as  if  made  by  som^  sharp  instrument,  the  depth 
of  the  incision  not  appearing.  It  was  proved  that  de- 
fendant could  swim.  He  had  some  months  before  quar- 
relled with  his  wife ;  and  it  seems  that  he  had  on  a  pre- 
vious occasion  pushed  her  into  a  lake.  There  was  other 
-evidence  that  they  got  along  well  and  peaceably  to- 
gether. He  appears  to  have  made  several  contradictory 
statements ;  and  so  far  as  the  evidence  discloses,  his  feel- 
ings were  not  excited  by  the  discovery  of  his  wife 
drowned,  if  the  drowning  was  accidental,  as  claimed  in 
his  statement  to  the  jury. 

J.  L.  Anderson,  M.  G.  Oodbn  and  G.  S.  Jones,  for 
plaintift*  in  error.  J.  M.  Terrell,  attorney-general,  and 
W.  H.  Felton,  Jr.,  solicitor-general,  contra. 


McNealt  v.  The  State. 

The  indictment  being  founded  on  ^78  of  the  code,  and  charging  the 
fanning  of  a  *' freight-train"  on  the  Sahbatli  day,  and  the  evi- 
dence showing  that  the  train  run  consisted  only  of  a  locomotive 
and  cab,  and  it  not  appearing  that  any  freight  was  carried, 
offered  to  be  carried  or  invited  for  carriage,  the  indictment  was 
not  supported  by  the  evidence;  a  locomotive  and  cab,  when  not 
run  for  carrying  freight  nor  intended  to  be  presently  used  for  such 
carriage,  not  being  a  freight-train.  The  court  erred  in  charging 
the  jury  that  *'  if  that  was  a  freight-engine  and  had  a  car  attached 
that  usually  went  with  a  freight-train  and  that  the  purpose  of  it 
was  to  facilitate  the  carrying  of  freight,  it  was  a  freight-train." 
June  4»  1884.  Judgment  revened. 
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Indictment  for  misdemeanor.    Before  Judge  Richard 
H.  Clark.    Clayton  superior  court.     March  term,  1894. 

Hall  &  Boynton  and  Wattbrson  &  Kimsey,  for  plain- 
tift*  in  error.     J.  8.  Candler,  solicitor-general,  contra. 


Hodges  v.  The  State. 

The  indictment  being  for  sodomy  committed  upon  a  child  by  a  boy 
under  fourteen  years  of  age,  and  the  question  of  guilt,  as  between 
the  complete  offence  and  an  attempt  only,  depending  in  a  great 
degree  upon  the  opinion  of  two  physicians,  one  of  whom  made  a 
personal  examination  and  stated  the  facts,  but  testified  that  he 
did  not  know  whether  to  give  an  opinion  as  to  whether  there  was 
a  penetration  or  not,  and  that  he  could  not  say  there  was  any  ac- 
tual penetration,  and  the  other,  having  heard  the  testimony ,  gave 
a  decided  opinion  that  there  was  no  penetration,  a  verdict  finding 
the  accused  giiilty  generally  was  unwarranted  by  the  evidence, 
and  the  court  erred  in  not  granting  a  new  trial. 
June  4, 1891.  Judgment  reversed. 

Indictment  for  sodomy.     Before  Judge  McWhorter. 
Hart  superior  court.     March  term,  1894. 

W.  L.  Hodges  and  J.  P.  Shannon,  for  plaintiff  in  error. 


Newton  v.  The  State. 

On  an  indictment  for  using  opprobrious  words  tending  to  cause  a 
breach  of  the  peace,  it  is  no  defence  that  the  accused  had  been 
told  by  his  wife,  or  by  her  and  another  person,  that  the  individual 
to  whom  the  opprobrious  "words  were  addressed  had  insulted  her 
or  used  insulting  language  in  speaking  to  her,  there  being  no  evi- 
dence other  than  these  declarations  that  any  insult  had  in  fact  been 
given  or  any  insulting  language  used  to  the  wife. 
June  4, 18M.  Judgment  affirmed. 

Indictment  for  using  opprobrious  words.  Before 
Judge  TuRNBULL.  City  court  of  Floyd  county.  De- 
cember term,  1893. 

The  testimony  showed,  that  two  women  (one  of  them 
•defendant's  wife)  passed  a  witness,  who  asked  them 
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where  they  got  the  apples  they  were  eating.  They  re- 
plied, in  the  orchard.  Witness  then  asked  defendant's 
wife,  if  defendant  "got  his  fruit  by  moonlight,"  mean- 
ing no  reference  to  her  condition,  but  joking  about  de- 
fendant stealing  fruit.  A  day  or  two  afterwards,  de- 
fendant asked  witness  why  he  had  insulted  his  wife,  and 
witness  replied  he  was  only  joking  with  her.  Defend- 
ant thereupon  cursed  and  abused  him,  using  the  words 
laid  in  the  indictment.  In  his  statement  defendant 
claimed  that  his  wife  informed  him  that  the  witness  had 
insulted  her  by  an  improper  proposal ;  and  further,  that 
she  was  pregnant  when  the  insult  was  given.  The  court 
was  requested  to  charge  the  jury,  that  if  defendant  acted 
upon  the  belief  that  her  statement  to  him  was  true,  he 
had  a  right  to  believe  her,  and  then  it  would  be  a  ques- 
tion for  the  jury  whether  the  words  used  to  her  justified 
the  use  of  the  language  set  out  in  the  indictment.  Upon 
the  denial  of  this  request  error  was  assigned. 

George  A.  H.  Harris,  for  plaintiff  in  error. 
W.  J.  NuNNALLY,  solicitor-general,  contra. 


KussBLL  V.  The  State. 

1.  That  the  presiding  judge  in  the  exercise  of  his  discretion,  during 
the  trial  of  a  criminal  case,  allowed  the  solicitor-^neral  to  pro- 
pound leading  questions  to  the  State's  witnesses,  presents  no  cause 
for  a  new  trial,  especially  when  it  appears  that  no  objection  to  these 
questions  was  made  by  counsel  for  the  accused  and  the  ground  of 
the  motion  fails  to  disclose  what  the  questions  were. 

2.  It  appearing  that  the  accused  was  represented  at  his  trial  by  nine 
attorneys,  that  only  one  of  them  made  an  affidavit  as  to  ignorance 
of  the  alleged  newly  discovered  evidence,  and  that  this  evidence 
itself  would  not  probably  produce  a  different  verdict,  a  new  trial 
cannot  be  granted  for  this  cause. 

3.  An  affidavit  presented  to  the  presiding  judge  after  a  motion  for  a 
new  trial  has  been  heard  and  finally  decided,  though  identified  by 
the  signature  of  the  judge,  is  no  part  of  the  record  and  cannot  be 
considered  by  this  court  in  reviewing  the  judgment  refusing  a  new 
trial.    This  is  so  although  the  facts  set  forth  in  the  affidavit  may 
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be  material  and  such  as  mi^ht  have  influenced  the  judge  in  mak- 
ing up  his  decision  on  the  motion. 
4.  Although  the  principal  witnesses  for  the  State  conflicted  in  some 
respects  with  themselves  and  in  some  with  each  other,  there  was 
ample  evidence  to  sustain  the  verdict,  and  the  same  having  been 
approved  by  the  trial  jud^e,  this  court  is  constrained  to  allow  it  to 
stand.  Judgment  affirmed. 

June  11,  1S9I. 

Indictment  for  rape.  Before  Judge  Richard  H. 
Clark.     Clayton  superior  court.     March  term,  1894. 

The  defendant  was  convicted  of  assault  with  intent  to 
rape,  committed  on  a  girl  of  eleven  years.  The  grounds 
of  his  motion  for  a  new  trial  sufficiently  appear  from 
the  head-notes. 

HuTCHKSoN  A  Key,  Doyal  &  Doyal,  Hodnett  &  Wright, 
Watterson  &  KiMSEY  and  J.  P.  Chatfield,  for  plaintift* 
in  error.  J.  S.  Candler,  solicitor-general,  by  G.  W. 
Stevens,  contra. 


HiNKLE  17.  The  State.  m  bos 


1.  A  juror  who,  in  answer  to  the  statutory  questions  prescribed  for 
testing  his  competency,  after  receiving  from  the  presiding  judge  a 
correct  definition  of  the  word  **  bias"  and  the  phrase  "perfectly  im- 
partial," testifies  that  he  is  perfectly  impartial  between  the  State 
and  the  accused,  is  without  any  disqualifying  prejudice  if  he  has 
neither  seen  the  crime  committed  nor  heard  any  part  of  the  evi- 
dence delivered  upon  oath  and  if  he  has  no  fixed  opinion,  no  opin- 
ion touching  the  guilt  or  innocence  of  the  accused  which  will  not 
readily  yield  to  evidence,  although  he  may  entertain  an  unfixed 
or  floating  opinion  upon  the  subject,  founded  on  rumor,  hearsay 
or  newspaper  reports,  and  may  have  expressed  the  same.  In  the 
true  legal  sense  he  has  no  prejudice,  and  if  he  is  unbiased  he  may 
properly  answer  in  the  negative  the  question,  "Have  you  any 
bias  or  prejudice  resting  upon  your  mind  for  or  against  the  ac- 
cused?" 

2.  As  to  the  three  jurors  whose  alleged  incompetency  was  discovered 
after  verdict,  the  finding  of  the  trial  judge  in  favor  of  their  com- 
petency on  the  aflBdavits  submitted  to  him  pro  and  con  was  suffi- 
ciently supported  by  the  evidence  to  render  his  finding  on  the 
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question  of  fact  involved  conclusive  upon  a  reviewing  court.  This 
is  true  whether  the  affidavit  as  to  the  good  character  of  one  of  the 
movant's  witnesses  be  considered  or  not.  Inasmuch  as  the  general 
character  of  the  witness  was  not  attacked,  the  judge  was  not  legally 
bound  to  receive  evidence  in  support  of  it 

3.  Counsel  for  the  accused  having  invoked  the  rule  for  excluding  wit- 
nesses from  the  court-room,  and  then  sought  to  obtain  an  ezcep« 
tion  in  favor  of  a  son  of  the  accused  on  the  ground  that  he  was  not 
only  a  material  witness  but  a  necessary  assistant  in  conducting 
the  defence,  by  reason  of  his  having  taken  a  leading  part  in  its 
preparation,  it  was  discretionary  with  the  court  either  to  allow  or 
to  disallow  the  exception,  and  having  disallowed  it,  and  thereupon 
the  counsel  having  withdrawn  the  son  as  a  witness  for  the  sake  of 
having  his  services  in  court  during  the  trial,  and  it  not  appearing 
what  fact  or  facts  he  could  or  would  have  testified  to  as  a  witness, 
no  such  abuse  of  discretion  as  will  justify  the  Supreme  Court  in 
directing  a  new  trial  has  been  made  out. 

4.  There  was  no  error,  upon  any  of  the  grounds  of  objection  pre- 
sented, in  allowing  the  clerk  of  the  court  to  testify  that  the  de- 
ceased was  a  witness  in  a  given  case  previously  tried  in  the  same 
court  and  testified  therein. 

5.  Even  if  the  court  erred  in  excluding  evidence  of  nncommunicated 
threats  which  the  accused  sought  to  prove  by  one  of  the  State's 
witnesses  on  cross-examination,  the  error  was  sufficiently  neutral- 
ized by  allowing  the  accused  afterwards  to  recall  the  witness,  not 
as  his  own,  but  as  the  State's  witness,  and  examine  him  fully 
touching  such  threats. 

6.  The  charge  of  the  court  to  the  jury,  read  all  together  so  as  to  arrive 
at  its  true  sense  and  spirit,  was. full,  fair,  impartial  and  correct. 
There  was  no  substantial  error  in  the  same  upon  any  of  the  topics 
embraced  in  the  motion  for  a  new  trial,  these  topics  being:  im- 
peached witnesses,  res  gestss,  considering  evidence  and  prisoner's 
statement  together,  malice,  presumption  of  malice,  common  in- 
tent of  assailants  in  joint  assault,  manslaughter,  justifiable  homi- 
cide, felony  and  felonious  assault,  self-defence  by  first  assailant,  self- 
defence  by  slayer  generally,  defence  of  son,  and  duty  of  the  jury 
to  free  themselves  from  external  influences  in  deliberating  on  the 
case. 

7.  Although  there  was  much  evidence  tending  to  support  the  theory 
of  the  accused  that  he  committed  the  homicide  in  defence  of  his 
son,  yet  as  there  was  abundant  and  very  powerful  evidence  to  the 
contrary,  and  the  jury  being  the  accredited  agents  of  the  law  for 
the  determination  of  such  questions  and  they  having  found  that  the 
homicide  was  murder,  and  the  trial  judge  having  approved  their 
finding,  this  court  can  discover  no  legal  cause  for  reversing  the 
judgment  denying  a  new  trial.  Judgment  affirmed, 
June  4, 1894.    Argrued  at  the  last  term. 
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Indictment  for  murder.  Before  Judge  Fish.  Sumter 
superior  court.     November  term,  1893. 

J.  B.  Hinkle  and  his  son  Albert  were  indicted  for  the 
murder  of  J.  J.  Worsham.  The  killing  occurred  on 
December  21,  1892.  J.  B.  Hinkle  was  tried  in  January, 
1894,  and.  was  found  guilty  with  a  recommendation  to 
life  imprisonment.  His  motion  for  a  new  trial  was  over- 
ruled, and  he  excepted. 

1.  In  defining  to  the  jurors  the  meaning  of  the  stat- 
utory questions  put  to  them  on  their  voir  dirCy  the 
court  gave  instructions  which  were  assigned  as  error, 
and  which  were  in  substance  as  follows:  Prejudice  means 
a  prejudging  of  the  case  from  any  cause.  If  you  have 
a  settled  and  fixed  opinion  either  as  to  the  guilt  or  the 
innocence  of  the  accused,  no  matter  from  what  cause 
that  opinion  is  derived  or  upon  what  it  is  based,  whether 
rumor,  hearsay,  newspaper  reports,  evidence  upon  for- 
mer trial,  or  from  anything  else,  if  it  is  a  fixed  and  set- 
tled opinion  and  one  that  will  not  readily  yield  to  the 
testimony,  you  would  be  disqualified  on  that  ground. 
The  question  relates  to  the  present  condition  of  your 
mind ;  not  whether  you  have  had  an  opinion  at  some 
past  time.  An  opinion  which  is  not  fixed  or  settled, 
that  will  yield  readily  to  the  testimony,  even  though  the 
juror  may  have  formed  and  expressed  an  opinion  from 
having  read  a  newspaper  report  of  the  evidence  upon  a 
former  trial,  would  not  of  itself  disqualify  him.  Bias 
means  a  leaning  or  inclination  towards  or  against  the 
accused.  The  question  whether  the  juror  is  perfectly 
impartial  means,  whether  he  is  perfectly  perpendicular 
between  the  State  and  the  accused,  whether  he  is  in  such 
condition  as  to  be  swayed  the  one  way  or  the  other  by 
the  testimony. 

2.  Several  grounds  of  the  motion  for  new  trial  were 
based  on  the  allegation  that  three  of  the  jurors  who 
tried  the  case  were  not  legal  and  competent,  for  that. 
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before  they  qualified,  they  had  stated  that  Hinkle  and 
his  son  were  guilty  of  murder  arid  ought  to  be  hung,  and 
that  if  they  (the  jurors)  were  put  upon  the  jury  they  would 
hang  the  Hinkles,  etc.  Numerous  aflSdavits  were  oft'ered 
to  support  these  grounds,  and  were  met  by  aflSdavits  of  the 
jurors  attacked,  and  by  other  affidavits  supporting  their 
good  character  and  corroborating  them  as  to  various 
circumstances.  On  the  hearing  of  the  motion,  movant 
ottered  affidavits  by  a  number  of  persons,  to  the  effect 
that  the  character  of  one  of  the  affiants  for  movant  (by 
whom  it  was  sought  to  prove  one  of  the  allegations 
against  the  jurors)  was  good,  and  that  deponents  would 
unhesitatingly  believe  him  upon  oath  upon  all  occasions. 
The  court  declined  to  consider  the  affidavits  so  ottered, 
and  error  was  assigned  upon  this  ruling. 

8.  The  third  head-note  sufficiently  states  the  facts 
with  regard  to  the  withdrawal  of  Eugene  Hinkle  as  a 
witness. 

4.  The  clerk  of  the  court  was  allowed  to  testify  that 
on  December  13,  1892,  as  appeared  by  the  minutes,  a 
case  was  tried  in  said  court  between  Dr.  Burt,  plaintiff, 
and  J.  B.  Hinkle,  defendant,  and  that  Worsham  testified 
in  the  case.  This  was  objected  to  as  immaterial  and 
irrelevant,  and  because  the  clerk  had  been  in  the  court- 
room during  the  trial. 

5-7.  A  report  of  the  other  grounds  of  the  motion, 
beyond  what  is  indicated  by  the  head-notes,  would  not 
be  useful  here. 

Fort  &  Watson,  Hudson  &  Blalock,  Little,  Wimbish 
k  WoRRiLL,  Jambs  Dodson  &  Son,  Pilsbury  &  Winches- 
ter, J.  A.  Ansley,  C.  W.  Bass  and  H.  D.  D.  Twiggs,  for 
plaintiff  in  error.  J.  M.  Terrell,  attorney-general,  J.  M. 
DuPree,  solicitor-general,  R.  L.  Berner,  E.  A.  Hawkins, 
E.  F.  Hinton,  J.  A.  HixoN  and  W.  K.  Wheatlby,  contra. 
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Bainey  v.  The  State. 

The  evidence  showing  that  the  defects  in  the  mare  traded  by  the  ac- 
cused to  the  prosecutor  were  patent,  and  that  they  were  actually 
discovered  by  the  latter  before  the  trade  was  concluded,  the  con- 
viction  of  the  accused  of  being  a  common  cheat  and  swindler  was 
not  warranted,  although  he  represented  the  mare  to  be  "  all  right.** 
This  case  differs  from  Tatum  v.  The  State,  58  Oa,  408,  where  the 
blindness  of  the  animal  represented  by  the  accused  to  be  sound 
was  neither  apparent  nor  discoverable  by  ordinary  inspection. 

Bleckley,  0.  J.,  dissenting.  Judgment  revened. 

June  4,  1894. 

Indictment  for  cheating  and  swindling.  Before  Judge 
Smith,     Irwin  superior  court.     April  term,  1894. 

The  testimony  on  which  defendant  was  convicted  was 
as  follows:  Taylor  testified:  Defendant  with  Zack 
Pate  came  to  my  house  and  stayed  all  night.  I  told 
defendant  I  wanted  to  trade  my  mule  for  a  good  horse; 
that  the  mule  would  run  away,  and  I  was  afraid  of  him. 
Defendant  told  me  he  had  a  good  mare  he  would  trade 
me,  that  had  but  one  eye,  the  other  having  been  knocked 
out.  Nothing  more  was  said  until  the  next  morning 
when  defendant  and  I  went  to  feed,  and  I  thought  I 
discovered  something  wrong  with  one  of  the  mare's  legs, 
and  so  told  defendant.  He  replied,  "No,  there  is  nothing 
the  matter  with  her ;  it  is  the  way  she  is  standing,"  and 
slapped  the  mare.  She  commenced  cutting  up.  After 
breakfast  Pate  and  I  drove  her  about  five  miles.  When 
we  returned,  defendant  and  I  traded  horses,  traded  even. 
He  told  me  the  eye  had  been  knocked  out,  and  that  he 
could  tell  when  an  eye  had  been  doctored  by  spitting  at 
the  eyes.  He  told  me  the  mare  was  all  right.  I  traded 
upon  his  honor.  Cannot  remember  exactly  how  long  I 
kept  the  mare  before  I  carried  her  back  to  him.  When 
I  carried  her  back  I  told  him  the  mare  was  weak  eyed, 
that  she  had  a  big  leg,  and  that  I  wanted  my  mule  back 
or  damages.     He  told  me  he  would  pay  no  damages. 
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that  the  mare  was  all  right  when  he  let  her  go,  that  he 
had  traded  the  mule  oft*.  I  did  not  know  that  he  knew 
that  anything  was  wrong  with  the  mare,  of  my  own 
knowledge.  I  never  saw  the  mare  before  that  evening. 
Pate  and  I  drove  her  before  I  traded  for  her.  I  never 
got  out  of  the  buggy  after  I  left  home.  I  trade  horses 
sometimes.  The  reason  I  did  not  take  the  mare  back 
sooner,  I  was  trying  to  find  out  for  certain  that  defend- 
ant knew  at  the  time  the  mare  was  not  all  right.  The 
mule  was  my  property,  and  w^s  worth  $126.  I  had 
been  oftered  that  much  for  the  mule.  The  mare  had  a 
big  leg;  one  eye  was  out,  the  other  was  weak  and  ran 
water,  and  she  could  not  see  good  out  of  it. — Griffin  tes- 
tified: I  was  present  the  morning  the  trade  was  made ; 
they  traded  upon  honor.  Defendant  represented  the 
mare  to  be  all  right ;  if  not,  Taylor  could  return  the 
mare  and  get  his  mule.  I  drove  the  mare  the  day  the 
trade  was  made,  and  discovered  that  day  the  mare  had 
a  big  leg,  and  from  her  dodging  and  travel  discovered 
her  to  be  weak  eyed.  1  think  there  was  $50  difference 
between  the  two. — Wood  testified  that  he  knew  the 
mare  about  a  year  before,  and  that  she  went  blind  and 
had  a  big  leg;  but  he  did  not  know  that  defendant  knew 
her. — Wheeler  testified:  I  saw  the  mare  after  Taylor 
traded  for  her.  One  of  her  legs  was  then  swollen,  or 
larger  than  the  other.  After  they  had  traded,  defend- 
ant told  me  that,  by  G ,  he  had  made  the  "  dambest 

best  trade  the  other  day  with  Lam  Taylor  I  ever  made 
in  my  life,  and  there  was  not  a  dam  thing  the  matter 
with  the  mare  except  the  scratches.'' 

There  was  testimony  for  defendant,  that  there  waa 
nothing  wrong  with  the  mare  while  he  owned  her,  ex- 
cept the  loss  of  one  eye. 

BusBEE,  Urum  &  BusBEE,  for  plaintiff"  in  error.  Tom 
Eason,  solicitor-general,  by  Hines  &  Felder,  contra. 
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Parks  v.  The  State.  w^I 

99    208) 

In  selling  or  exchanging  a  cow  as  a  milch  cow,  to  knowingly,  falsely 
and  with  fraudulent  intent  represent  her  to  be  a  "  three-gallon 
cow,"  that  is  a  cow  having  the  milk-yielding  capacity  of  three  gal- 
lons per  day,  when  in  fact  her  capacity  was  less  than  one  gallon, 
whereby  the  purchaser  was  cheated  and  defrauded,  is  an  offence 
under  24595  of  the  code.  And  in  this  case  the  evidence  warranted 
the  verdict.  Judgment  affirmed, 

Jxme  25,  1894.    Argued  at  the  last  term. 

Accusation  of  cheating  and  swindling.  Before  Judge 
Westmoreland.  Criminal  court  of  Atlanta.  Decem- 
ber term,  1898. 

The  evidence  showed,  that  defendant  went  to  Mrs. 
Garner's  house  with  a  cow  and  calf,  and  offered  to  sell 
her  the  cow  for  $30.  She  declined  to  buy,  but  oft'ered 
to  swap  her  cow  for  his.  Her  cow  gave  one  and  a  half 
gallons  of  milk  a  day,  and  was  worth  $25.  He  said  his 
was  a  three-gallon  cow,  that  she  gave  three  gallons  of 
milk  a  day ;  and  asked  $7  boot.  He  further  said  his 
cow  was  gentle  and  only  six  years  old,  that  he  had 
owned  her  a  year,  that  the  calf  was  eight  weeks  old,  and 
that  he  lived  in  Payette  county.  He  thereupon  drew 
a  small  quantity  of  milk  from  his  cow,  stating  that  the 
reason  she  did  not  give  more  was  that  he  had  milked 
her  that  morning  and  the  calf  had  sucked  her.  He  and 
Mrs.  Garner  swapped  cows,  he  carrying  the  calf  away. 
The  cow  he  swapped  would  not  let  Mrs.  Garner  milk 
her,  and  though  treated  kindly  and  well  fed,  would  not 
give  as  much  as  a  quart  at  a  milking,  and  could  not  be 
made  gentle.  She  proved  to  be  dry.  She  was  kept  for 
nine  days,  and  then  sold  for  $12.  In  trading  for  her, 
Mrs.  Garner  relied  solely  on  defendant's  statements. 
Upon  inquiry  it  was  found  that  he  did  not  live  in  Fayette 
county  but  in  Atlanta ;  and  that  his  other  statements 
about  the  matter  were  untrue.  He  refused,  on  request^ 
to  come  and  get  the  cow  he  swapped. 
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f .  L.  Haramon  fmd  Olotton  ^Jowdt,  for  plaintiff  in 
error.     Lewis  W.  Thomas,  solicitor,  contra. 


Bass  et  al.  v.  Hightower. 

A  defendant  in  an  action  of  trover  requiring  bail,  cannot  be  discharged 
from  legal  imprisonment  on  the  ground  of  his  inability  to  produce 
the  property  sued  for  or  to  give  bond  and  security  according  to 
law,  without  pursuing  the  remedy  pointed  out  in  J3420(a)  of  the 
code.  He  cannot  obtain  his  discharge  for  this  cause  on  petition 
for  the  writ  of  hahecu  corpus ;  and  at  the  hearing,  on  the  return  of 
such  writ,  evidence  to  show  the  existence  of  such  cause  is  inad- 
missible,  notwithstanding  the  facts  relied  upon  may  be  alleged  in 
the  petition  for  the  writ,  and  notwithstanding  the  plaintiff  in  the 
action  of  trover  may  have  voluntarily  appeared  on  the  hearing  of 
the  writ  and  had  himself  made  a  party  to  the  proceeding.  The 
hearing  could  be  conducted  only  in  conformity  to  the  law  appli- 
cable to  proceedings  by  habeas  corpus,  whether  the  judge  who 
issued  and  heard  the  writ  was  the  judge  of  the  court  in  which  the 
action  of  trover  was  pending,  or  some  other  judicial  officer  empow- 
ered to  issue  and  entertain  jurisdiction  over  writs  of  habeas  corpus. 
June  11, 1894.  .  Judgment  reversed. 

Habeas  coiyus.  Before  Judge  Jones.  City  court  of 
DeKalb  county.     February  7,  1894. 

Bass  sued  Hightower  in  the  city  court  of  DeEalb 
<50unty,  for  the  recovery  of  certain  cattle  and  currency, 
B,nd  made  bail  affidavit.  Hightower  was  served,  and 
failing  to  give  bond  or  to  produce  the  property,  the 
sheriff,  being  unable  to  find  any  of  it  except  four  head 
of  the  cattle,  committed  him  to  jail.  He  thereupon 
brought  a  petition  to  the  judge  of  said  court  for  the 
ivrit  of  habeas  corpus^  alleging  that  he  was  illegally  re- 
strained of  his  liberty,  that  he  had  delivered  to  the 
flherift*  all  the  cattle  in  his  possession  and  control,  and 
was  unable  to  give  security  or  produce  the  property  as 
required  by  law,  for  which  he  could  show  good  cause, 
«tc.  The  writ  was  issued,  and  the  matter  coming  on  to 
be  heard,  defendant  moved  to  dismiss  the  petition,  on 
the  grounds  that  the  allegations  did  not  entitle  peti- 
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tioner  to  the  writ  and  would  not  authorize  his  discharge 
from  custody;  and  that  his  remedy,  if  any,  was  not  by 
this  writ  but  under  the  code,  §8420(a).  The  motion 
was  overruled,  and  Bass,  having  been  made  a  party  de- 
fendant to  the  proceeding,  objected  to  the  evidence 
oftered  in  support  of  the  petition,  on  the  ground  that  it 
was  illegal  and  irrelevant.  The  objection  was  over- 
ruled; and  after  hearing  evidence,  the  court  rendered 
judgment  discharging  Hightower  from  custody.  De- 
fendants excepted. 

Glbnn  &  Maddox^  for  plaintifts  in  error. 


Wynne  et  al.  v,  Williamson,  ordinary. 

Under  the  act  of  December  22d,  1892  (Acts  of  1892,  p.  106),  amending 
the  general  local  option  liquor  law,  no  election  upon  prohibition 
or  non- prohibition  can  be  held  in  any  county  in  less  than  four 
years  from  the  time  when  the  last  election  on  that  question  was 
held  in  that  county,  notwithstanding  the  same  may  have  been 
held  before  the  passage  of  the  amending  act.  The  amending  act 
is  applicable  to  all  elections  held  after  its  passage,  in  so  far  as  the 
interval  of  time  necessary  to  have  elapsed  since  the  last  prior  elec- 
tion is  concerned,  whether  that  election  took  place  before  or  after 
the  original  act  was  changed  by  the  amending  act. 
June  11, 1894.  Judgment  affirmed. 

Petition  for  mandamus.  Before  Judge  Smith.  Dodge 
county.     April  30,  1894. 

On  April  6,  1892,  an  election  was  held  in  Dodge 
county  under  the  act  of  September  18,  1885,  known  as 
the  general  local  option  liquor  law,  which  resulted  "  for 
the  sale.''  On  April  6,  1894,  a  petition  signed  by  more 
than  one  tenth  of  the  qualified  voters  of  the  county,  was 
filed  with  the  ordinary,  for  the  calling  of  another  elec- 
tion under  the  same  law.  The  ordinary  refused  to  order 
the  second  election,  holding  that  he  was  without  author- 
ity to  do  so,  by  reason  of  the  act  of  December  22,  1892, 
which  amends  the  local  option  law  by  making  four  in- 
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stead  of  two  years  the  time  following  an  election,  within 
which  no  further  election  shall  be  held.  On  petition  for 
mandamus,  this  decision  was  sustained,  and  plaintiffi 
excepted. 

DbLacy  &  Bishop  and  Peacock,  for  plaintifts. 
E,  B.  MiLNBR  and  E.  Hbrrman,  for  defendant. 


106   m\  SUGARMAN  17.  ATLANTA  CONSOLIDATED  STREET  RAILWAY  Co» 


A  declaration,  brought  by  a  lather  to  recover  "  for  the  services,"  dur- 
ing its  minority,  of  a  minor  child  negli^ntly  killed  by  a  railway 
company,  in  which  it  was  alleged  *'  that  as  she  advanced  in  years 
her  services  would  have  become  of  great  value  to  him,"  thou^  it 
does  not  distinctly  aver  that  at  the  time  of  the  killing  the  child 
was  capable  of  rendering  services  of  any  value,  is  amendable  by 
alleging  that  the  child  was  old  enough  to  render  and  did  in  fact 
render  certain  specified  services,  and  the  same  were,  at  the  time  of 
her  death,  of  a  stated  value  per  month.  Judgment  revened. 

June  18, 1894. 

Action  for  damages.  Before  Judge  Van  Epps.  City 
court  of  Atlanta.     January  term,  1894. 

Defendant  demurred  to  the  declaration  for  want  of  a 
cause  of  action  alleged.  Plaintift*  ottered  an  amendment 
which  the  court  declined  to  allow,  and  dismissed  the 
case.  It  appeared  from  the  declaration  that  the  plain- 
tilf's  child,  a  girl  not  quite  five  years  old,  was  killed  by 
the  negligent  running  of  defendant's  car  on  Whitehall 
street  in  Atlanta.  Plaintiff  alleged,  that  as  the  child 
advanced  in  years  she  would  have  become  of  great  value 
to  him ;  that  his  wife  was  by  occupation  a  hair-dresser, 
and  he  intended  to  prepare  his  child,  had  she  lived,  for 
the  same  calling ;  and  that  his  suit  was  for  the  services 
of  the  child  during  her  minority  up  to  the  age  of  twenty- 
one.  The  offered  amendment  alleged,  that  the  child 
was  old  enough  to,  and  did,  render  service  to  him  in 
nursing  his  younger  child,  and  in  waiting  upon  and  at- 
tending to  various  wants  of  his  wife  in  connection  with 
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the  discharge  of  her  duties  to  the  household  and  family, 
which  service  at  the  time  of  the  homicide  was  of  the 
value  of  (6  per  month,  and  would  have  greatly  increased 
in  value,  etc. 

Smith  k  Pendleton  and  Morris  Macks,  for  plaintiff. 
N.  J.  k  T.  A.  Hammond,  for  defendant. 


DeGivb  v.  The  Grand  Rapids  Furniture  Company. 

A  citizen  of  the  Kingdom  of  Belgium,  duly  accredited  by  the  govern- 
ment  of  that  kingdom  to  the  government  of  the  United  States  as 
a  consul  of  the  former,  is  subject  to  the  jurisdiction  of  the  courts 
of  the  State  of  Georgia,  in  which  State  he  resides,  in  a  civil  action 
to  recover  an  alleged  debt  due  upon  an  account  for  articles  pur- 
chased by  him  to  furnish  his  opera-house.  No  treaty  between  the 
two  governments  has  exempted  the  consuls  of  either  from  suits  of 
this  nature  in  the  country  of  their  residence,  nor  are  they  exempt 
by  the  principles  of  international  law.  And  neither  the  constitu- 
.  tion  nor  the  statutes  of  the  United  States  confer  exclusive  juris- 
diction in  such  cases  upon  the  Federal  courts,  where  a  foreign 
consul  is  to  be  sued  in  this  country,  and  since  the  repeal  of  the 
eighth  clause  of  the  711th  section  of  the  Revised  Statutes  of  the 
United  States,  concurrent  jurisdiction  is  not  denied  to  the  State 
courts.  Judgment  affirmed. 

Juna  90, 1894. 

Motion  to  set  aside  judgment.  Before  Judge  Van 
Epps.    City  court  of  Atlanta.    September  term,  1893. 

L.  DeGive  bought  of  defendant  in  error  a  number  of 
opera-house  chairs.  He  was  sued  for  a  balance  on  the 
bill,  payment  of  which  balance  he  had  refused  to  pay, 
on  the  ground  that  the  purchase  price  should  be  reduced 
by  so  much  for  inferiority  of  the  chairs  to  the  model  by 
which  they  were  bought.  He  omitted  to  defend  the 
suit  until  after  judgment  had  been  rendered  against 
him.  He  moved  to  set  aside  the  same,  on  the  ground 
that  he  was  a  foreigner,  never  naturalized,  and  was  a 
citizen  of  the  Kingdom  of  Belgium,  residing  in  Atlanta 
as  the  consul  of  the  Belgian  government,  duly  com- 
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missioned  and  accredited  by  it,  and  recognized  as  such 
by  the  government  of  the  United  States,  by  an  exequatur 
duly  executed  by  the  President,  copy  of  which  was  at- 
tached ;  wherefore,  he  was  advised,  the  court  rendering 
the  judgment  had  no  jurisdiction  of  him.  The  motion 
was  overruled,  and  he  excepted. 

Goodwin  &  Westmoreland,  for  plaintift*  m  error. 
Bishop  &  Andrews,  contra. 


The  Home  Friendly  Society  v.  Berry. 

.  Where  one  residing  in  Atlanta,  Georgia,  who  was  already  a  mem- 
ber of  a  beneficial  society  haying  its  headquarters  and  principal 
ofiice  in  Baltimore,  Maryland,  and  who  was  the  holder  of  a  certifi- 
cate of  membership  which  embodied  and  embraced  a  policy  of 
insurance  by  the  society  upon  his  life,  made  at  different  times  two 
written  applications  for  membership  in  the  same  society,  and  in 
each  of  them  made  several  material  representations,  amongst 
them  tbat  he  was  not  a  member  of  that  society,  and  thus  obtained 
on  each  application  a  separate  certificate  of  membership  and  pol- 
icy of  insurance  upon  his  life,  which  declared  upon  its  face  that 
if  the  representations  upon  which  the  certificate  was  granted  were 
not  true  the  certificate  should  be  void,  both  these  certificates 
should,  after  the  death  of  the  member,  be  treated  as  void  and  of 
no  effect,  unless  the  company  had  notice,  at  some  time  before  re- 
ceiving the  last  dues  upon  some  one  of  the  three  certificates,  that 
the  same  identical  person  was  a  member  when  he  applied  for  and 
procured  one  or  both  of  the  additional  certificates  and  the  cumula- 
tive insurance  which  they  provided  for. 

Notice  to  the  society's  local  agents  at  Atlanta  who  received  the  ap- 
plications and  collected  the  dues  on  all  three  of  the  certificates  of 
membership,  but  who,  so  far  as  appears,  had  no  power  to  represent 
the  company  in  making  contracts  or  waiving  conditions  expressed 
therein,  the  applications  having  separately  and  at  different  times 
been  forwarded  to  Baltimore  for  acceptance  and  the  certificates  of 
membership  having  there,  separately  and  at  different  times,  been 
issued  by  the  society's  general  officers,  would  not  be  notice  to  the 
society  of  the  falsehood  of  the  representation  as  to  non-member- 
ship contained  in  the  applications,  unless  it  appeared  that  no  such 
representation  was  actually  made  to  the  agent  who  received  and 
filled  out  the  applications,  but  that  he  inserted  the  false  statement 
without  authority  from  the  applicant  and  without  his  knowledge. 
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8.  Where  two  writings  are  in  evidence,  their  construction  being  for 
the  conrt,  it  is  no  invasion  of  the  province  of  the  jury  for  the  pre- 
siding judge  to  announce  that  the  writings  are  or  are  not  necessarily 
inconsistent  in  substance  and  meaning  as  to  a  particular  element, 
such  as  the  representations  they  respectively  make  touching  a 
person's  age.  Judgment  reversed, 

June  80,  1S94. 

Complaint.     Before  Judge  Van  Epps.     City  court  of 
Atlanta.     March  term,  1893. 

The  Home  Friendly  Society,  of  Baltimore,  Md.,  issued 
three  certificates  of  membership  to  Stephen  Berry :  the 
first  for  $148,  dated  May  27, 1889;  the  second  for  $270, 
dated  October  21, 1889;  the  third  for  |92,  dated  Decem- 
ber 15,  1890.  Each  of  them  bore  a  difterent  number. 
Among  the  conditions  therein  were,  that  the  certificate 
was  issued  in  consideration  of  the  representations  and 
agreement  in  the  application  therefor,  which  applica- 
tion was  made  a  part  of  the  contract ;  that  if  any  of 
the  statements  made  in  the  application  should  be  found 
untrue,  or  if  the  representations  upon  which  the  certifi- 
cate was  granted  were  not  true,  or  if  the  conditions  of 
the  certificate  were  not  in  all  respects  observed,  the  cer- 
tificate should  be  void;  and  that  no  agent  had  authority 
to  make,  alter  or  discharge  contracts.  The  third  of  the 
certificates  contained  the  additional  condition,  that  it 
should  be  void  if  the  member  should  without  written 
permission  engage  in  certain  occupations,  "or  while 
there  is  in  force  upon  the  life  of  the  insured  a  certifi- 
cate previously  issued  by  this  society,  unless  the  certifi- 
cate first  issued  contains  an  indorsement  signed  by  the 
.  president  or  secretary,  authorizing  this  certificate  to  be 
in  force  at  the  same  time."  No  such  indorsement  ap- 
peared upon  the  first  or  second  certificate.  Stephen 
Berry  died  on  November  14,  1891.  His  wife,  the  bene- 
ficiary nanied  in  the  certificates,  brought  suit  upon  them; 
and  defendant  pleaded,  among  other  things,  that  in  the 
applications  for  the  policies  the  applicant  represented 
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and  warranted  that  he  had  no  other  insurance  in  this  or 
any  other  company,  when  in  fact  he  held  two  policies  of 
defendant  at  the  time  the  third  was  issaed,  and  one  at  the 
time  of  issuing  the  second;  and  that  defendant  had  no 
notice  that  any  of  said  representations  were  false,  and 
not  until  he  died  did  it  know  that  he  was  holding  all  of 
said  policies,  but  up  to  that  time  believed  that  each  of 
them  was  held  by  separate  and  distinct  persons,  and  if 
it  had  known  the  same  person  held  all  of  them  it  would 
have  cancelled  them,  and  this  fact  was  concealed  in 
order  to  defraud  it,  which  made  the  policies  void.  There 
was  also  a  plea  of  false  representation  of  age  of  appli- 
cant. In  evidence  appeared  the  applications  for  mem- 
bership, dated  respectively  May  10  and  October  12, 1889, 
and  December  15,  1890.  They  stated,  among  other 
things,  that  at  the  time  of  application  the  applicant  was 
not  a  member  of  defendant  or  any  other  beneficial  so- 
ciety. The  jury  found  for  the  plaintifl',  and  defendant's 
motion  for  a  new  trial  was  overruled.  The  motion  con- 
tained the  general  grounds,  and  alleged  that  the  court 
erred  in  the  following  instructions  to  the  jury: 

"Stephen  Berry  represented  in  those  three  applica- 
tions that  he  had  no  other  insurance  or  life  membership 
in  defendant's  company.  If  this  was  a  material  misrep- 
resentation, in  the  sense  I  have  charged,  it  would  avoid 
the  second  and  third  policy,  unless  the  plaintiff  shows 
such  conduct  on  the  part  of  the  company  that  will  waive 
this  representation. 

"If  the  defendant  knew  the  identity  of  Stephen  Berry 
in  each  of  the  three  policies  and  continued  to  accept 
premiums  from  him  after  such  knowledge  was  had,  they 
should  be  held  to  have  waived  insistence  on  the  truth  of 
the  representation  as  to  other  insurance  with  them.  In- 
deed, it  would  be  a  fraud  upon  the  assured  in  the  com- 
pany, after  the  knowledge  that  he  was,  in  point  of  fact, 
;the  same  Berry  insured  with  them  three  times,  to  go  on 
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<5ollecting  premiums  fVora  him  from  week  to  week  and 
from  year  to  year,  and  then  set  up  that  the  policies  were 
void  on  that  ground.  And  in  determining  whether  the 
company  knew  it  or  not,  you  are  at  liberty  to  consider 
Any  knowledge  which  the  evidence  discloses  the  defend- 
ant's agents  in  Georgia  had  on  that  subject,  provided 
the  knowledge  of  such  agents  was  acquired  in  the  course 
of  defendant's  business  in  reference  to  such  applications 
And  policies  and  within  the  scope  of  their  employment; 
And  you  may  look  also  to  the  recitals  contained  on  the 
face  of  the  applications  themselves.  If,  however,  the 
company  did  not  know  that  the  Stephen  Berry  of  the 
three  policies  was  the  same  Stephen,  and  in  good  faith 
went  on  collecting  premiums  on  all  three  of  them,  believ- 
ing the  assured  was  a  different  individual  in  each ;  and 
jrou  further  believe  from  the  evidence  that  the  represen- 
tation that  there  was  no  other  insurance  with  them, 
changed  the  nature,  character  or  extent  of  the  risk,  the 
company  would  not  be  bound  by  the  last  two  policies, 
and  you  would  disallow  plaintiff's  claim  pro  tanto. 

"  There  is  no  necessary  disparity  in  the  statement  of 
Stephen  Berry's  first  and  second  applications;  there  is  a 
disparity  of  several  years  between  the  ages  stated  in  the 
second  and  third  applications." 

Dorset,  Brewster  &  Howell,  for  plaintiff  in  error. 
Westmoreland  &  Austin,  contra. 


94    600 

104    415 


Silvey  &  Co.  et  al.  v.  The  Ph(bnix  Insurance  Co.  et  al. 
Everbtt-Ridlby-Ragan  Co.  et  al.  v.  The  Phcbnix  In- 
surance Co.  et  al 

1.  The  title  of  the  act  of  September  19th,  1891  (Acts  of  1890-1,  p. 
74),  amendlDK  §3331  of  the  code,  is  sufficient,  and  the  body  con- 
taina  no  matter  different  from  what  is  expressed  in  the  title.  The 
law  to  be  amended,  being  set  out  in  the  body  of  the  act,  though 
with  a  few  words  omitted  therefrom,  is  adequately  described,  and 

▼  94-88 
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the  new  matter  which  the  amendment  introducee  is  clearly  and 
correctly  set  forth.  None  of  the  objections  urged  to  the  consti- 
tutionality of  the  act  are  sustainable 

2.  As  between  attachments  and  an  ordinary  suit,  the  latter  being 
commenced  on  the  same  day  during  which  the  attachments  were 
levied,  there  is  no  fraction  of  a  day.  The  date  of  levy  and  the 
date  of  commencing  ordinary  suit  being  one  and  the  same,  the 
two  events  are  to  be  regarded  as  contemporaneous. 

8.  Where  an  ordinary  suit  is  commenced,  not  after  but  concurrently 
with  the  levy  of  an  attachment,  that  is  on  the  same  day,  and  judg- 
ment in  the  former  is  rendered  before  judgment  in  the  latter,  the 
older  judgment  has  priority,  and  this  priority  is  unaffected  by  the 
amending  act  above  referred  to,  because  consistent  with  its  pro- 
visions. 

4.  For  an  attachment  creditor  to  take  the  benefit  of  the  said  amend- 
ing act,  as  against  a  judgment  older  than  the  one  founded  on  the 
attachment,  he  must  make  it  appear  that  the  suit  in  which  the 
elder  judgment  was  rendered  was  commenced  after  the  attach- 
ment was  levied.  The  general  rule  being  that  the  relative  dates 
of  judgments  control  the  order*  and  rank  of  their  liens,  the  party 
who  asserts  that  an  exception  applies  in  a  particular  instance 
must  prove  it. 

Judgment  on  the  main  bill  of  excepHons  reversed  in  part;  judgment  on 
Uie  cross-bill  affirmed. 
June  so,  1894. 

Interpleader.  Before  Judge  Lumpkin.  Fulton  supe- 
rior court.     September  term,  1893. 

On  November  21, 1892,  the  Everett-Ridley-Ragan  Co. 
petitioned  for  an  attachment  against  Clark  under  section 
8297  of  the  code,  and  caused  summonses  of  garnishment 
to  issue  against  the  Phoenix  Insurance  Co.  and  the  Mad- 
dox-Rucker  Banking  Co.  Similar  proceedings  were 
taken  by  Kiser  &  Co.  The  attachments  were  levied  on 
land  on  November  22,  1892;  and  the  summonses  of 
garnishment  were  served  on  the  same  day  at  half  past 
nine  o'clock.  On  the  same  day  Silvey  &  Co.  brought 
several  suits  against  Clark  in  a  justice's  court,  and  on 
the  next  day  caused  summonses  of  garnishment  to  issue 
and  be  served  on  the  bank  and  the  insurance  company. 
On  December  17,  1892,  Silvey  &  Co.  obtained  judgment 
in  each  of  their  suits,  and  executions  issued  six  days 
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later,  and  were  entered  upon  the  general  execution 
docket.  On  November  26,  1892,  Branan  Brothers  sued 
Clark  in  the  same  justice's  court,  and  obtained  judgments 
on  December  17, 1892,  on  which  executions  issued  and 
were  entered  on  the  docket  as  in  the  Silvey  cases.  Upon 
a  suit  regularly  brought  to  the  same  court  Shropshire  & 
Dodd  obtained  judgment  against  Clark  on  December  17, 
1892,  upon  which  execution  issued  and  was  likewise  so 
entered  on  the  docket.  On  October  81, 1893,  judgments 
were  rendered  in  the  superior  court  in  favor  of  the 
Everett-Ridley-Ragan  Co.  and  Kiser  &  Co.  upon  their  at- 
tachment suits,  the  judgments  being  general  and  also  spe- 
cial as  to  the  land  levied  upon.  On  November  16, 1893, 
executions  issued  upon  these  judgments,  and  were  entered 
on  the  execution  docket.  The  insurance  company,  which 
owed  Clark  a  certain  sum  upon  a  loss  by  fire  occurring 
on  September  23,  1892,  paid  the  fund  into  court  and 
caused  the  parties  before  named  to  interplead.  The  case 
was  submitted  to  the  judge  without  a  jury,  and  he  held 
that  the  judgment  of  Shropshire  &  Dodd  should  be  first 
paid,  and  the  balance  of  the  fund  should  be  applied  pro 
rata  upon  the  judgments  of  Silvey  &  Co.,  Everett-Ridley- 
Ragan  Co.,  and  Kiser  &  Co.,  the  judgment  of  Branan 
Brothers  being  postponed  to  all  others  contending.  To 
this  judgment  Silvey  &  Co.  and  Branan  Brothers  ex- 
cepted, and  a  cross-bill  of  exceptions  was  taken  by  the 
Everett-Ridley-Ragan  Co.  and  Kiser  &  Co. 

RossER  &  Carter  and  C.  T.  Roan,  for  Silvey  &  Co. 
et  al.    Paynb  &  Tyb,  for  Everett-Ridley-Ragan  Co.  et  al. 


Mitchell  et  al.  v.  Andrews. 

1.  Where  there  was  evidence  both  for  and  against  the  truth  of  a  plea 
of  justification,  the  jury  should  find  against  the  plea  unless  it  is 
sustained  by  a  preponderance  of  the  evidence.  An  instruction  to 
this  effect  is  the  same,  in  substance,  as  directing  the  jury  that  in 
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order  to  uphold  the  plea  they  must  be  reasonably  satisfied  that  it 
is  true. 

2.  Where  there  would  be  no  moral  right  to  sue  out  legal  process  with- 
out probable  cause,  it  was  not  error  to  instruct  the  jury  that  there 
would  be  no  right  to  do  it  without  such  cause,  and  a  plea  of  justifi- 
cation being  filed,  the  burden  of  proof  as  to  the  right  would  be  on 
the  defendant. 

3.  There  was  no  error  in  chaiiging  the  jury  on  the  subject  of  damages ; 
nor,  as  against  the  defendants  below,  was  any  charge  complained 
of  erroneous. 

4.  A  suggestion  of  the  non-residence  of  one  of  the  codefendants  in 
the  county  in  which  the  suit  is  located,  no  question  having  been 
raised  on  the  jurisdiction  until  after  verdict,  and  both  defendants 
havinf(  appeared  and  pleaded,  is  idle  and  unfounded  as  a  ground 
for  a  new  trial.  Judgment  affirmed, 
June  80»  1894. 

Action  for  damages.  Before  Judge  Wbstmorbland. 
City  court  of  Atlanta.     November  term,  1898. 

Manley  as  agent  of  Mrs.  Mitchell  sued  out  a  warrant 
to  dispossess  Andrews  of  certain  premises  in  Hampton, 
Henry  county.  In  the  present  suit  Andrews  alleged 
that  said  action  was  wrongful  and  malicious.  The  case 
came  to  this  court  (92  Ga.  629).  It  was  again  tried,  and 
resulted  in  a  verdict  for  the  plaintift'.  Defendants'  mo- 
tion for  a  new  trial  was  overruled.  The  motion  alleges, 
that  the  court  erred  in  charging  the  jury  that,  under  the 
plea  of  justification,  the  law  casts  upon  the  defendants 
"  the  burden  of  showing  that  they  had  the  right  to  pro- 
cure said  warrant  to  dispossess  the  plaintift*;  and  this 
they  must  do  to  your  reasonable  satisfaction  by  a  pre- 
ponderance of  the  evidence."  Also,  in  charging  in  the 
language  of  the  code,  §3066,  and  the  first  sentence  of 
§3067.  Also,  that  defendant  Manley  resided  in  Henry 
county,  and  only  did  what  he  was  authorized  to  do ;  and 
hence  the  city  court  of  Atlanta  had  no  jurisdiction  of 
hii^Q.     There  was  no  plea  to  the  jurisdiction. 

R.  J.  Jordan,  for  plaintiflf  in  error. 
W.  J.  Albert,  contra. 
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Cook  &  Cokbr  v.  The  City  op  Atlanta. 

It  is  manifeBt  that  by  the  exercise  of  ordinary  care  on  the  part  of  the 
servant  of  the  plaintiffs,  the  consequences  of  the  alleged  negligence 
of  the  defendant  could  have  been  avoided.  This  plainly  appears 
from  the  evidence  relied  upon  for  a  recovery.  There  was  no  error 
in  granting  a  nonsuit.  Judgment  affirmed. 

JuneSO,  189i. 

Action  for  damages.  Before  Judge  Van  Epps.  City 
court  of  Atlanta.     September  term,  1893. 

A  duly  licensed  plumber  of  the  city  dug  a  ditch  on 
Wheat  street  to  make  a  sewer  connection.  The  ditch 
extended  from  the  south  side  of  the  street  to  a  point 
about  twelve  inches  from  the  railroad  track  which  ran 
in  the  center  of  the  street,  and  on  the  north  side  of  the 
track  to  a  point  eight  or  nine  feet  from  the  sidewalk. 
The  track  was  tunnelled  under,  the  surface  there  being 
left  undisturbed.  Plaintiffs'  servant  was  driving  two 
horses  hitched  to  a  carriage.  When  he  reached  this 
place,  he  stopped  the  horses,  raised  himself  up,  looked 
forward  at  the  street  for  a  few  moments,  and  then  started 
his  horses  in  a  slow  walk  along  the  railroad  track,  the 
carriage  wheels  being  inside  of  the  rails.  He  seemed  to 
have. the  horses  under  control,  and  was  driving  cau- 
tiously. Had  he  driven  on  the  north  side  of  the  street 
next  to  the  sidewalk,  over  the  portion  not  excavated, 
he  would  have  had  to  drive  over  a  bank  of  earth  thrown 
out  of  the  ditch,  causing  the  carriage  to  lean  three  feet 
lower  on  one  side  than  on  the  other.  On  one  side  of 
the  excavation  was  a  pile  of  earth,  and  on  the  other  side  a 
pile  of  paving-stones.  It  was  a  bright  day,  about  one 
o'clock.  As  he  drove  along  the  railroad  track  between 
the  excavations,  one  of  the  horses  shied  and  threw  him- 
self and  the  other  horse  into  the  ditch  on  the  north  side 
of  the  track.  Had  there  been  guards  or  barriers  strong 
enough  around  the  excavation,  the  horses  could  not 
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have  fallen  in.  The  ditch  into  which  they  fell  was  dug 
on  the  previous  day.  The  driver  could  have  gone  to 
his  destination  by  other  streets  without  much  loss  of 
time.  There  was  nothing  to  give  notice  of  the  danger, 
except  the  excavations  themselves  and  the  piles  of  earth 
and  stone.  The  horses  died  from  the  fall.  Plaintifts 
alleged  that  the  city  was  negligent  in  suffering  the  ex- 
cavations to  be  made  without  any  guard  or  protection 
of  any  sort  around  them. 

W.  W.  Haden,  for  plaintiffs. 

J.  A.  Anderson  and  Fulton  Colvillb,  for  defendant. 


The  Standard  Wagon  Co.  v.  Lowry,  surviving  partner. 

The  plaintifTs  debtor  being,  at  the  time  of  the  service  of  the  garnish- 
1  flT^ul  ment,  in  the  employment  of  the  garnishee  at  a  fixed  rate  of  com- 

1 118  75*1  pensation  per  month ,  which  was  payable  at  the  end  of  each  month ; 

and  the  garnishee  not  being  indebted  to  the  debtor  at  the  time  of 
the  service,  but  being  then  his  creditor  for  overpayments  or  advan- 
ces made  to  him  on  general  account ;  and  this  state  of  things,  by  rea- 
son of  further  dealings  and  advance  payments,  continuing  through 
several  succeeding  months,  and  up  to  the  time  the  garnishment 
was  answered,  at  which  time  there  was  still  a  balance  in  favor  of 
the  garnishee,  so  that  he  never  was  at  any  time  after  the  service  of 
the  garnishment  indebted  to  the  plaintiffs  debtor  in  any  sum 
whatever,  but  during  the  whole  period  was  his  creditor,  having 
paid  him  in  advance  for  each  month's  services  before  they  were 
rendered,  a  judgment  against  the  garnishee  on  these  facts  was  con- 
trary to  law,  to  evidence,  and  to  right.  And  there  being  no  dis- 
pute as  to  the  facts,  direction  is  given  that  the  judgment  be  set 
aside  and  the  garnishee  discharged.  Judgment  reversed. 

June  80, 1894. 

Garnishment.     Before  Judge  Lumpkin.     Fulton  su- 
perior court.     September  term,  1893. 

B.  F.  Abbott,  for  plaintift'  in  error. 
KONTZ  &  CONYERS,  coTttra. 
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The  Home  Building  and  Loan  Association  i\  Van  Pelt. 

On  the  element  of  law  this  case  is  controlled  by  the  prior  decision 
made  in  the  same  case  and  reported  in  87  Oa,  370.  Upon  all  the 
essential  elements  of  fact  the  evidence  was  sufficient  to  warrant 
the  jury  in  finding  that  the  plea  of  the  defendant  involved  in  the 
Inst  trial  was  true ;  and  the  court  committed  no  error  in  excluding 
evidence,  in  charging  the  jury,  or  in  overruling  the  motion  for  a 
new  trial.  Judgment  affirmed, 

June  80,  18M. 

Complaint.  Before  Judge  Lumpkin.  Fulton  supe- 
rior court.     September  term,  1893. 

The  head-note  will  be  sufficiently  understood  by  ref- 
erence to  former  reports  of  this  case.  79  Ga.  489 ;  87 
Ga.  370;  92  Ga.  601. 

S.  Barnbtt  and  Candler  &  Thomson,  for  plaintiff. 
John  A.  Wimpy,  for  defendant. 


Pease  v.  The  State. 


1.  To  obtain  fraudulently  a  contribution  of  clothing  suitable  for  use 
in  preparing  the  corpse  of  an  indigent  person  for  burial,  on  tbe 
pretext  and  false  representation  that  a  certain  person  known  to 
the  contributor  and  in  whose  interest  the  latter  would  be  likely 
to  feel  a  benevolent  interest,  is  dead  and  unburied,  when  in  fact  he 
is  alive,  would  not  necessarily  be  simple  larceny  even  if  the  wrong- 
doer solicit  and  obtain  the  contribution  with  intent  to  retain  the 
clothing  for  himself  and  convert  it  to  his  own  use,  and  should 
subsequently  carry  the  intention  into  effect.  Were  the  contribu- 
tion made  as  an  immediate  gift  of  the  clothing  to  the  impostor,  the 
latter  would,  on  receiving  possession,  acquire  the  title,  which 
would  vest  in  him  subject  to  be  divested  at  the  election  of  the  do- 
nor upon  discovering  the  fraud.  A  trust  ex  mcUeficio  would  arise 
by  operation  of  law  for  the  benefit  of  the  contributor.  As  the 
impostor  would  have  a  title  derived  from  the  contributor,  though 
procured  by  fraud,  he  could  not  steal  the  goods  so  long  as  the  title 
remained  in  him.  Were  the  contribution  made,  on  the  contrary, 
as  a  bailment  of  the  clothing  to  be  applied  to  the  specific  charity  as 
the  property  at  that  time  of  the  contributor,  the  title  would  remain 
in  the  contributor,  and  the  execution  by  the  impostor  of  his  pre- 
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existing  purpose  to  appropriate  the  fi^oods  fraudulently  to  bis  own 
use  would  constitute  simple  larceny. 
2.  It  results  from  the  foregoing  that  in  a  given  instance  of  a  fraudu- 
lent attempt  to  obtain  such  a  contribution  by  such  means,  it  can- 
not be  known  whether  the  attempt  in  question  was  to  commit 
simple  larceny  or  only  to  cheat  and  swindle,  unless  it  can  be  as- 
certained from  the  evidence  to  which  class  the  solicited  contribu- 
tion, had  it  been  made,  would  have  belonged,  that  is,  whether  it 
would  have  been  a  gift  to  the  impostor  consummated  m  order  that 
he  might  gratify  his  supposed  benevolent  inclinations,  or  a  bail- 
ment for  application  by  him,  as  agent  of  the  contributor,  to  the 
charitable  object.  In  this  respect  the  facts  of  the  present  case  are 
too  meager  and  too  indeterminate  in  their  bearing  to  warrant  a 
conviction  for  the  alleged  attempt  to  commit  simple  larceny. 
Whether  the  clothing  would  have  been  given  to  the  accused  or 
merely  bailed  to  him  had  his  representations  been  credited  and 
had  delivery  been  made  accordingly,  is  not  ascertainable.  Most 
probably  his  design  was  to  obtain  the  articles  as  a  donation,  and 
not  as  a  mere  bailment.  The  person  of  whom  the  contribution  was 
solicited  had  no  intention  that  the  would-be  impostor  should  be- 
come either  donee  or  bailee,  but  took  care  not  to  trust  his  repre- 
sentation as  a  basis  for  delivering  possession,  whether  with  title  or 
without  it.  Judgment  reversed, 

June  90, 1894. 

Accusation  of  attempt  to  commit  larceny.  Before 
Judge  Westmoreland.  Criminal  court  of  Atlanta.  Jan- 
uary terra,  1894. 

Pease  was  convicted  on  the  following  evidence.  He 
came  to  the  house  of  Col.  Maddox  and  told  Mrs.  Jack- 
son, Col.  Maddox's  daughter,  that  Joe  Read,  a  negro 
who  had  worked  for  Col.  Maddox  at  one  time,  was 
dead;  and  said  that  he  wanted  them  to  give  him  some-  ^ 
thing  to  help  bury  Read.  This  was  in  the  morning.  She 
did  not  give  him  anything  at  that  time,  but  sent  Willis 
Scott  to  the  place  where  defendant  said  Read  was.  Scott 
found  nobody  dead  on  that  street.  Pease  came  back  in 
the  afternoon  and  wanted  Mrs.  Jackson  to  give  him 
some  clothes  in  which  to  bury  Read.  She  did  not  ^ive 
them  to  defendant,  but  gave  Scott  some  underwear, 
shirts,  etc.,  for  the  purpose  of  burying  Read,  and  told 
Scott  to  go  with  defendant  where  Read  was,  which  Scott 
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started  to  do.  Defendant  went  with  Scott  a  certain  dis- 
tance and  then  gave  Scott  the  dodge,  before  they  got  to 
where  Read  was,  and  Scott  went  back  to  Col.  Maddox's 
house  with  the  clothing.  Mrs.  Jackson  intended  to 
give  away  the  stuff  for  the  purpose  of  helping  to  bury 
Read,  and  did  not  give  the  things  to  defendant.  She 
did  not  expect  to  get  it  back  if  Read  was  dead.  The 
property  was  hers,  and  was  worth  two  or  three  dollars. 
The  occurrence  was  in  Fulton  county,  and  at  the  time 
Read  was  alive. 

CuYLBR  Smith,  for  plaintiff   in  error. 
Lewis  W.  Thomas,  solicitor,  contra. 


I  M    0171 
103    778 


Carson  v.  Thb  Mayor  and  Council  op  Forsyth. 

1.  The  title  of  the  act  of  March  5th,  1875  (Acts  1875,  p.  165),  toach* 
ing  the  city  of  Forsyth,  is  sufficiently  comprehensive  to  embrace 
all  the  provisions  of  the  act  in  relation  to  the  imposition  and  col- 
lection of  taxes ;  and  the  act  relates  to  one  subject-matter  only, 
to  wit,  the  municipal  government  of  the  city. 

2.  The  amendatory  act  of  1879  (Acts  1878-9,  p.  269)  is  not  unconsti- 
tutional for  any  reason  specified  in  the  assignments  of  error. 

8.  The  imposition  of  an  ad  valorem  tax  upon  property,  either  under 
the  constitution  of  1868  or  that  of  1877,  would  not  hinder  the  im- 
position of  a  specific  tax  on  business  as  such,  though  the  property 
taxed  be  used  in  the  conduct  of  such  business. 

4.  An  act  authorizing  the  municipal  authorities  of  a  city  "  to  make 
such  assessments  and  levy  such  taxes  on  the  inhabitants  of  said 
city  who  transact  or  ofier  to  transact  business  therein,  and  on  such 
persons  as  live  without  the  limits  of  said  city,  but  who  transact 
or  attempt  to  transact  business  within  the  limits  of  the  same, 
as  said  mayor  and  aldermen  may  deem  expedient  for  the  safety, 
benefit,  convenience  and  advantage  of  said  city,"  is  sufficiently 
comprehensive  to  authorize  the  imposition  of  a  special  tax  on  all 
business  occupations  carried  on  in  the  city ;  and  one  class  of  such 
occupations  may  be  taxed  without  taxing  other  classes. 

5.  The  local  act  of  1875  authorizes  the  issuing  of  executions  for  un- 
paid taxes,  whether  ad  vaiorem  or  specific,  due  the  city  of  Forsyth, 
and  the  collection  of  the  same  by  levy  and  sale;  and  the  amend- 
ing act  of  1879  expressly  provides  that  the  taxes  on  occupations 
thereby  authorized  may  be  collected  in  the  manner  and  by  the 
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means  pointed  out  in  the  act  of  1875.  Where  the  same  person  in 
that  city  carries  on  two  separate  and  distinct  occupations  liable  to 
taxation  in  different  amounts,  an  execution  may  issue  for  a  gross 
sum  including  the  amounts  of  all  special  taxes  for  which  such 
person  is  liable  and  in  default. 

6.  It  cannot  be  ruled  as  a  matter  of  law  that  carrying  on  both  a  livery 
stable  business  and  a  sale  stable  business  is  not  two  occupations 
but  one  only. 

7.  The  execution  not  being  attacked  in  the  pleadings  for  failure  to 
specify  on  its  face  the  particular  occupations  on  which  the  tax  was 
imposed,  this  question  is  not  one  for  adjudication. 

June  80, 1894.  Judgment  affirmed. 

Petition  for  injunction.  Before  Judge  Hunt.  Mon- 
roe county.     March  2, 1894. 

An  execution  issued  by  the  city  authorities  of  For- 
syth against  Carson  for  $85  "special  tax  for  the  year 
1893,"  was  levied ;  and  Carson  filed  his  petition  for  in- 
junction, asking  that  he  be  held  not  liable  for  such 
tax,  and  that  the  same  be  held  illegal.  The  injunction 
was  denied.  The  assignments  of  error  are,  in  brief, 
that  the  act  of  1875,  creating  the  city  charter,  is  uncon- 
stitutional in  that  the  body  contains  matter  variant  from 
the  title,  and  refers  to  more  than  one  subject-matter; 
that  the  amendatory  act  of  1879,  under  which  authority 
is  claimed  to  collect  the  special  tax,  is  in  conflict  with 
the  constitution  of  1868,  which  limits  the  power  of  tax- 
ation of  property  to  an  ad  valorem  tax,  and  does  not 
authorize  the  collection  of  a  special  or  license  tax;  that 
no  authority  is  granted  in  the  city  charter  to  collect  a 
"  special  business  or  license  tax  on  the  business  of  sale 
stable  keeper";  that  neither  the  charter  nor  the  city  or- 
dinance provides  for  the  collection  of  special  tax  by 
levy  and  sale,  but  provides  for  fine  and  imprisonment 
for  violation  thereof;  that  the  ordinance  provides  that 
each  sale  stable  keeper  shall  pay  a  license  of  $20,  each 
feed  and  sale  stable  keeper  shall  pay  a  license  of  $25, 
and  each  livery  stable  keeper  shall  pay  a  license  of  $15, 
and  the  execution  is  proceeding  for  $35  special  tax, 


Digiti 


zed  by  Google 


Reports.]  March  Term,  1894.  619 

when  in  fact  plaintift'  was  engaged  only  in  the  livery 
stable  busines,  and  if  he  had  made  sales,  by  a  universal 
custom  of  the  city  this  right  was  included  in  his  business 
as  a  livery  stable  keeper ;  and  that  the  execution  does 
not  show  for  what  business  the  special  tax  is  sought  to 
be  collected,  and  the  ordinance  does  not  provide  for  the 
collection  of  a  special  tax  of  |85  for  either  the  livery  or 
the  sale  stable  business,  but  provides  for  the  payment  of 
a  license  and  not  a  special  tax  on  business. 

Stonb  &  Clark  and  J.  P.  Carson,  for  plaintiif. 
Bebnbr  &  Bloodworth,  for  defendant. 


Mabry  v.  The  Metropolitan  Trust  Company. 

1.  A  mortgage  deed,  ezecnted  and  delivered  in  the  State  of  Alabama 
to  a  named  trustee,  by  a  railway  corporation,  describing  and  cov- 
ering  all  its  property  real  and  personal,  for  the  purpose  of  secur- 
ing the  payment  of  bonds  issued  by  the  mortgagor,  passed  to  the 
trustee  the  title  to  the  property  described  in  the  mortgage ;  and 
consequently,  while  the  bonds  to  secure  which  the  mortgage  was 
given  remained  unpaid,  two  locomotive  engines  covered  by  the 
mortgage  were  not,  as  to  the  whole  property  therein,  subject  to 
attachment  for  a  debt  of  the  railway  company,  as  against  a  claim 
interposed  by  the  trustee.  This  is  true  although  no  default  had 
occurred,  and  the  mortgage  provided  that  until  default  be  made 
in  the  payment  of  the  principal  and  interest  of  the  bonds,  or  of 
some  or  any  of  them,  the  railway  company  should  be  permitted 
to  possess,  operate,  manage  and  enjoy  the  railroad  with  its  appur- 
tenances, as  if  the  mortgage  had  not  been  executed;  and  also, 
that  until  default,  the  railway  company  might  sell,  exchange  or 
otherwise  dispose  of  such  of  its  rolling-stock  as  had  or  might  be- 
come old,  worn-out,  disused  or  undesirable,  substituting  for  the 
same  other  property  of  equal  or  greater  value,  which  should  be 
covered  by  and  be  subject  to  the  mortgage ;  it  being  further  pro- 
vided in  the  mortgage  that,  in  case  of  default,  the  trustee  might 
take  possession  of  the  property  and  sell  the  same  or  foreclose  the 
mortgage. 

2.  Treating  the  law  of  Alabama  as  applicable  to  an  attachment  sued 
out  in  Qeorgia,  the  claimant's  title  (if  valid)  could  not  be  dis- 
placed or  extinguished  without  payment  of  the  debt  secured  by 
the  mortgage.   Code  of  Alabama  (1886),  J3017.    In  order  for  22892 
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of  the  Alabama  code  to  apply,  the  levy  would  have  to  be  re- 
stricted to  such  interest  as  the  mortgagor  has  in  the  property, 
to  wit,  the  equity  of  redemption  and  the  right  to  possession  and 
use  until  the  lapse  of  six  months  of  continuous  default  by  the 
mortgagor.  No  law  of  force  in  C^rgia  is  more  favorable  to  the 
attaching  creditor  than  these  provisions  of  the  code  of  Alabama. 
July  16, 1894.  Judgment  affirmed. 

Attachment  and  claim.  Before  Judge  Lumpkin.  Ful- 
ton superior  court.     September  term,  1898. 

Mabry  brought  suit  in  Fulton  county,  Ga.,  against  the 
Western  Railway  of  Alabama,  and  caused  attachment 
to  issue  and  be  levied  on  two  locomotive  engines,  which 
were  claimed  by  the  Metropolitan  Trust  Co.,  trustee  un- 
der the  mortgage  deed  mentioned  in  the  first  head-note. 
These  engines  were  used  in  running  trains  from  Mont- 
gomery, Ala.,  to  Atlanta,  Ga.  The  court  directed  a 
verdict  for  the  claimant,  and  overruled  plaintiff's  motion 
for  a  new  trial. 

John  C.  Reed,  for  plaintiff. 
Calhoun,  King  &  Spalding,  contra. 


Elliott  v.  Parker. 


A  landlord  cannot  take  a  lien  for  supplies  already  furnished  to  his 
tenant  by  a  third  person  on  the  tenant's  credit.  Consequently,  a 
special  contract  for  such  a  lien,  executed  by  the  tenant  in  writing 
and  assigned  by  the  landlord  after  the  supplies  to  which  the  con- 
tract relates  have  all  been  furnished  by  the  assignee,  has  no  valid- 
ity as  against  other  creditors  of  the  tenant.  That  the  special  con- 
tract was  agreed  upon  and  the  writing  prepared  for  execution  and 
the  assignment  of  it  promised  before  the  supplies  were  furnished, 
would  make  no  difference,  inasmuch  as,  under  the  statute,  no  lien 
which  the  landlord  can  assign  can  be  created  except  by  special 
contract  in  writing ;  and  there  can  be  no  contract  in  writing  be- 
fore the  writing  is  actually  executed  by  the  necessary  parties 
thereto.  Judgment  affirmed, 

July  16,  1894. 

Certiorari.    Before  Judge  Kiohard  H.  Clark.    Rock- 
dale superior  court.     October  term,  1893. 
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King  was  tenant  of  Veal,  and  wished  to  buy  goods  of 
Elliott  in^  the  spring  of  1890.  Elliott  refused  to  credit 
him,  but  saw  Veal,  and  there  was  an  agreement  by  Veal, 
Elliott  and  King,  that  Veal  would  transfer  to  Elliott  a 
landlord's  lien  for  supplies,  if  Elliott  would  sell  King 
the  goods  on  the  lien.  This  was  an  unsigned  written 
obligation  to  pay  Veal,  landlord,  or  order,  $50  for  pro- 
visions furnished  to  make  King's  crops  that  year  on  the 
premises  occupied  by  King  as  the  tenant  of  Veal,  and 
giving  Veal  or  order  a  lien  on  the  crops  as  provided  by 
the  act  of  February  26,  1876.  Elliott  furnished  King 
the  goods  on  the  faith  of  the  lien  and  agreement  to  the 
amount  of  $50,  which  he  would  not  have  done  but  for 
the  agreement  and  lien ;  none  of  which  $50  has  been 
paid.  He  sold  King  the  goods,  and  not  Veal  for  King. 
Elliott  thought  the  lien  was  signed  the  day  it  bears  date, 
until  in  the  fall  of  1890  when  he  found  it  was  not,  and 
then  sent  and  got  King  to  sign  it  and  Veal  to  sign  the 
transfer.  This  transfer  was  to  Elliott  or  order,  "under* 
and  according  to  acts  of  General  Assembly  of  Georgia 
in  1875,  relating  to  transfer  of  landlord's  liens.  I  guar- 
antee the  payment  of  the  within  obligation  and  hereby 
waive  my  claim  for  rent  on  said  tenant  until  this  debt 
is  paid  without  recourse."  Signed,  "  W.  S.  Veal,  land- 
lord." The  lien  was  signed  and  transferred  after  Veal 
was  garnished  in  the  suit  in  favor  of  Parker  against 
King.  On  January  11, 1891,  Parker  obtained  judgment 
against  King  in  a  magistrate's  court,  and  also  against 
Veal  as  garnishee.  On  the  same  day  Veal  answered  the 
garnishment  and  offered  the  money  to  the  court,  but  it 
was  not  finally  paid  in  until  April  11, 1891.  This  money 
arose  from  proceeds  of  the  crop  of  King  made  on  Veal's 
land  in  1890.  Elliott  foreclosed  the  alleged  landlord's 
transferred  lien ;  and  on  an  issue  between  Elliott  and 
Parker,  on  a  motion  to  distribute  the  money,  a  jury  in 
the  justice's  court  found  for  Parker,  which  finding  was 
sustained  on  certiorari. 
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George  W.  Glbaton,  for  plaintiff  in  error. 
J.  N.  Glenn,  contra. 


Baldwin  &  Co.  v.  McCathern,  McElmurray  &  Banes. 

Where  a  landlord's  lien  for  supplies  is  actually  created  by  special 
contract  in  writing  executed  by  the  tenant  before  any  supplies  are 
furnished  by  a  third  person,  supplies  thereafter  furnished  by  the 
latter  to  the  tenant  on  the  tenant's  credit,  in  consequence  of  a 
parol  agreement  with  the  landlord  that  he  will  assign  the  existing 
lien,  come  under  the  security  of  the  lien,  although  the  written 
assignment  be  not  actually  executed  until  after  the  greater  part  of 
the  supplies  have  been  furnished  by  the  assignee. 
July  28, 18W.  Judgment  affirmed. 

Money  rule.  Before  Judge  Roney.  Burke  superior 
court.     December  term,  1893. 

A  fund  was  raised  by  sale  of  a  crop  made  by  German 
in  1889,  under  levy  of  a/. /a.  in  favor  of  Baldwin  &  Co., 
issued  prior  to  1889.  The  crop  was  made  on  land  rented 
from  Banks.  McCathern,  McElmurray  &  Banks  claimed 
the  fund  under  a  lien  fi.fa.  against  German,  issued  in 
1889  before  the  sale.  The  writing  on  which  this  ji.fa. 
was  based  was  from  German  to  Banks,  dated  April  6, 
1889,  to  secure  Banks  for  making  advances.  It  gave  to 
Banks  and  his  assigns  full  lien  on  German's  entire  crop, 
and  contained  an  agreement  that  the  landlord's  lien 
should  be  transferable  so  as  to  vest  in  the  transferee  the 
power  to  collect  the  same  as  fully  as  the  landlord  could. 
Banks  transferred  this  agreement  on  August  6,  1889, 
by  writing,  to  McCathern,  McE.  &  B.  (of  which  firm  he 
was  a  member),  in  consideration  that  they  would  furnish 
to  German  the  articles  agreed  to  be  furnished,  "  with 
full  power  to  foreclose  and  enforce  collection  of  the 
same  as  I  might  do."  The  supplies  they  furnished  were 
charged  on  their  books  to  German,  and  all  but  a  small 
amount  of  them  were  furnished  before  August  6th,  on 
which  date  the  crops  had  not  matured.     They  had  no 
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other  security  for  the  supplies  so  furnished  to  make  the 
crop;  and  the  same  were  furnished  with  the  distinct 
understanding  beforehand,  between  the  firm.  Banks  and 
German,  that  German  was  to  give  the  landlord's  lien  to 
Banks  and  he  was  to  transfer  it  to  the  firm  as  security 
for  the  advances.  The  fund  was  awarded  to  said  firm, 
and  Baldwin  &  Co.  excepted. 

R.  0.  LovETT  and  J.  R.  Lamar,  for  plaintiffs  in  error, 
E.  H.  Callaway,  contra. 


Waldrop  et  al.  v.  Almand  et  al. 

An  officer  who  levies  an  execution  founded  on  a  general  judgment 
upon  personal  property  in  the  custody  of  the  defendant  therein, 
with  notice  that  her  children  are  the  owners  and  that  the  appa- 
rent possession  of  the  mother  is  really  their  possession,  is  liable 
to  the  children  in  an  action  for  damages ;  and  the  plaintiff  in  exe- 
cution is  also  liable  for  causing  the  levy  to  be  made,  with  like  no- 
tice on  his  part.  Jom%  v.  Lamon,  92  Ga.  529, 18  S.  £.  Rep.  423. 
July  16, 18M.  Judgment  reversed. 

Action  for  damages.  Before  Judge  Richard  H.  Clark. 
Rockdale  superior  court.     October  term,  1898. 

Almand  had  an  execution  against  Mrs.  Waldrop,  and 
placed  it  in  the  hands  of  Boyd,  a  constable,  with  direc- 
tion to  levy  on  a  mare,  colt  and  buggy  on  Mrs.  Wal- 
drop's  place.  Boyd  did  so,  being  informed  at  the  time 
of  levy  that  the  property  did  not  belong  to  her  but  to 
plaintiffs,  her  children,  who  would  hold  him  and  Almand 
to  account  for  the  trespass.  He  made  the  levy,  and 
plaintiflfe  interposed  claims  and  gave  forthcoming  and 
damage  bonds.  Before  the  trial  of  the  claim  cases, 
Almand  caused  the  levies  to  be  dismissed.  Plaintiffs 
brought  their  actions  for  damages  against  Almand  and 
Boyd;  both  cases  were  tried  together,  and  verdicts  were 
rendered  for  defendants.  Plaintiffs  moved  for  a  new 
trial,  and  the  motions  were   overruled.     It  appeared, 
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among  other  things,  that  plaintifts,  Mra.  Waldrop  and 
her  daughter  all  lived  together  on  her  land  which  plain- 
tiffs had  rented  from  her  for  the  year  in  which  the  levy 
was  made.  One  of  plaintiffs  was  then  a  minor;  the 
other  had  attained  his  majority.  The  court  charged  the 
jury,  among  other  things,  that  the  constable  had  the 
right,  without  incurring  any  damages,  to  levy  on  prop- 
erty in  possession  of  the  defendant  in  execution;  and 
that  if,  under  the  facts,  the  constable  was  authorized  to 
believe  that  whatever  was  on  the  place  was  in  her  pos- 
session, he  would  have  the  right  to  levy  upon  it  with- 
out liability  in  damages. 

J.  K  Qlbnn  and  A.  C.  McCalla,  for  plaintiffs. 
A.  M.  Helms  and  G.  W.  Gleaton,  for  defendants. 


Sharp  v.  Hicks. 


1.  Where  a  husband  and  wife  filed  a  joint  claim  to  land  which  had 
been  levied  upon,  and  the  coart  thereafter  allowed  each  to  file  an 
amendment  alleging  ownership  of  an  undivided  half  of  the  land, 
and  passed  an  order  reciting  that  these  amendments  were  allowed 
"eo  as  to  stand  as  separate  claims,  each  for  one  undivided  half- 
interest  in  the  property/'  and  no  exceptions  pendente  lite  were  filed 
and  allowed,  it  was  too  late  twelve  months  afterwards  to  move  to 
dismiss  the  original  claim  affidavit  or  the  amendments  to  the  same, 
it  not  appearing  that  the  motion  to  dismiss  was  based  upon  any 
alleged  inapplicability  or  insufficiency  of  the  claim  bond  relatively 
to  the  claim  as  amended. 

2.  In  view  of  the  above  recited  order,  there  was  no  error  in  oidering, 
over  objection  of  plaintiff's  coansel,  a  trial  of  the  claim  of  the 
husband  separately  from  that  of  the  wife. 

3.  There  was  no  error  in  rejecting  evidence  of  declarations  all^f^  to 
have  been  made  by  the  grantor,  before  conveying  to  the  claimant 
and  his  wife  the  land  in  dispute,  to  the  effect  that  the  grantor  had 
given  one  half  or  all  the  land  to  his  daughter,  the  claimant's  wife, 
it  being  strongly  inferential  from  the  evidence  as  a  whole  that  at 
the  times  these  alleged  declarations  were  made  the  claimant  and 
his  wife  were  in  possession  of  the  property,  and  that  the  grantor 
was  not;  and  there  being  no  clear  and  positive  evidence  that  the 
latter  was  in  possession  at  any  of  the  times  when  the  alleged  dee- 
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larations  were  madey  and  the  conveyance  reciting  a  valuable  con- 
sideration, and  not  parporting  to  be  founded  in  whole  or  in  part 
upon  any  other. 

4.  A  deceased  witness^  whose  testimony  was  taken  on  a  former  trial 
and  is  reproduced  through  another  witnesa  who  heard  it,  and  is 
thus  before  the  jury  on  a  present  trial  of  the  same  case,  cannot  be 
impeached  by  contradictory  statements  made  by  the  deceased 
witness  before  he  testified,  no  foundation  for  such  impeachment 
having  been  laid  by  interrogating  him  as  to  such  statements. 

^.  Where  one  honestly  and  in  good  faith  purchased  property  from 
another  who  was  at  the  time  in  failing  circumstances,  the  mere 
fact  that  the  consideration  paid  for  the  property  was  inadequate, 
would  not  authorize  a  creditor  of  the  vendor,  who  afterwards  ob- 
tained judgment  against  the  latter,  to  subject  the  property  to  the 
satisfaction  of  his  judgment  by  tendering,  after  a  levy  upon  the 
whole,  and  pending  the  trial  of  an  ordinary  claim  case,  the  price 
the  claimant  had  paid  for  the  property. 

6.  Where  a  conveyance  is  attacked  by  a  creditor  of  the  grantor  as 
fraudulent,  and  the  claimant,  his  son-in-law,  stands  upon  a  con- 
veyance purporting  to  be  made  to  him  as  a  purchaser  for  value, 
evidence  tending  to  show  that  the  grantor  was  liable,  at  the  date 
of  the  conveyance,  as  surety  upon  a  tax-collector's  bond,  and  that 
an  execution  for  a  large  amount  was^  after  the  conveyance,  issued 
thereon  by  the  comptroller-general  against  him  together  with 
his  principal  and  cosurety,  is  material ;  and  the  execution  is  ad- 
missible as  prima  facie  evidence  of  the  liability. 

7.  After  the  loss  of  account  books  in  which  the  claimant  kept  ac- 
counts against  his  vendor  of  the  land  in  controversy,  evidence 
that  the  accounts  were  still  open  on  the  books  until  the  present 
controversy  had  arisen  was  relevant  evidence  upon  the  question 
whether  the  land  was  paid  for  in  whole  or  in  part  by  extinguish- 
ing the  accounts ;  and  the  fact  whether  the  accounts  remained  open 
or  were  closed,  or  credited,  not  appearing  from  an  abstract  of  the 
books  preserved  and  put  in  evidence,  it  was  error  to  exclude  the 
offered  testimony  of  the  actual  condition  of  the  accounts  on  the 
books  in  this  respect. 

■8.  The  requests  to  charge,  so  far  as  legal  and  pertinent,  were  covered 
by  the  general  charge  of  the  court;  the  charge  excepted  to  was 
substantially  correct ;  and  there  was  no  impropriety  in  the  con- 
duct of  court  or  counsel,  of  which  complaint  is  made  in  the  mo- 
tion for  a  new  trial.  Judgment  reversed, 
July  16, 1894. 

Levy  and  claim.     Before  Judge  Richard  H.  Clark. 
-Newton  superior  court.     September  term,  1898. 

This  case  was  formerly  before  the  Supreme  Court. 

V94.40 
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89  Ga,  311.  It  arose  by  the  levy  of  an  execution  in 
favor  of  Sharp  against  Turner  on  certain  land  to  which 
a  joint  claim  was  interposed  by  Hicks  and  wife.  She 
was  Turner's  daughter.  After  the  decision  in  89  ©a., 
claimants  were  allowed  to  amend  their  claim  affidavit 
by  Hicks  claiming  an  undivided  half-interest  in  the 
property,  and  his  wife  claiming  (by  separate  affidavit) 
the  other  half-interest.  The  court  ordered  a  trial  of  the 
claim  of  Hicks  separately  from  that  of  his  wife,  on 
which  trial  the  jury  found  the  property  not  subject ;  and 
plaintiff's  motion  for  a  new  trial  was  overruled. 

G.  W.  Glbaton  and  Capers  Dickson,  for  plaintiff. 
J.  S.  BoYNTON  and  E.  F.  Edwards,  for  claimant. 


»  288  StRODDBR  v.    ThE  SOUTHERN  GrANITE  CoMPANY. 

H  em 

Where  an  accord  and  satisfaction  is  fully  executed,  the  party  re- 
ceiving money  from  the  other  cannot  rescind  on  the  ground  of 
fraud,  or  of  his  own  mental  incompetency  to  make  a  binding  con- 
tract, without  refunding  or  offering  to  refund  the  money  which 
was  the  fruit  of  the  accord  and  satisfaction.  If  any  exception  to 
this  general  rule  results  from  inability,  by  reason  of  poverty,  to 
restore  the  money,  it  is  only  where  the  fraud  is  not  discovered,  or 
the  mental  disability  continues,  as  the  case  may  be,  until  after 
the  money  has  been  expended  or  otherwise  put  beyond  the  power 
and  control  of  the  plaintiff.  To  use  and  appropriate  the  money 
with  knowledge  of  the  imposition,  would  be  a  ratification  of  the 
settlement.  Jvdgment  c^rmed, 

July  16,  1894. 

Equitable  petition.  Before  Judge  Richard  H.  Clark. 
DeKalb  superior  court.     August  term,  1893. 

According  to  the  petition,  the  plaintift'  was  greatly 
and  permanently  injured  (among  other  things  losing 
his  eyesight)  while  in  defendant's  employment,  by  the 
negligence  of  his  superior  in  working  with  dynamite  or 
other  explosive  material,  on  January  10,  1893.  A 
month  afterwards,  while  prostrated  and  wrecked  by 
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physical  and  mental  torture  resulting  from  the  injury, 
and  wholly  incapacitated  to  execute  any  valid  contract 
without  counsel  and  assistance,  defendant  by  its  agent, 
taking  advantage  of  his  helpless  condition,  came  to  his 
dwelling  and  craftily  and  fraudulently  induced  him  to 
sign  with  his  mark  a  paper  reciting  that  in  consideration 
of  medical  attention  furnished,  the  payment  of  his  wages 
for  three  months,  and  |20,  these  were  accepted  by  him 
in  full  accord,  satisfaction  and  settlement  of  any  and  all 
claims  for  damages  on  account  of  the  injuries  received, 
etc.  Defendant  well  knew  his  condition  and  his  inca- 
pacity to  contract,  but  byits  agent  came  into  his  room 
with  attesting  witnessess,  in  the  absence  of  his  wife, 
took  him  out  of  his  bed  and  had  him  to  touch  a  pen  to 
make  his  mark  to  the  paper,  and  then  carried  him  back 
to  bed  and  left  $20  by  his  side,  he  not  understanding 
what  he  was  doing ;  all  of  which  was  done  hurriedly 
and  quietly.  He  prayed  that,  being  unable  without 
fault  on  his  part  to  repay  the  money,  the  court  would 
not  require  him  to  repay  it  as  a  condition  precedent  to 
granting  the  relief  he  sought;  that  the  writing  be  can- 
celled ;  and  that  his  claim  for  damages  be  submitted  to 
a  jury,  and  due  provision  be  made  in  the  verdict  and 
judgment  for  repayment  to  defendant  of  the  amount 
that  might  appear  to  be  the  correct  consideration  of  said 
writing,  if  any.  The  petition  was  dismissed  on  de- 
murrer 

M.  E.  Lofton  and  G.  S.  Thomas,  for  plaintifl'. 
A.  H.  Cox,  for  defendant. 


104  es7\ 

Williams  v.  Willums  et  al.  \]^_ji9\ 

h  A  vendee  of  land  being  sued  for  a  portion  of  the  purchase-money 
and  never  having  had  possession  of  the  premises,  and  the  same 
being  in  possession  of  the  vendor's  divorced  wife  and  minor  chil- 
dren by  virtue  of  a  decree  rendered  in  a  divorce  case  awarding? 
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the  property  to  the  children  as  alimony,  and  the  facts  being  such 
as  to  render  the  vendee^s  title  doubtful,  and  he  having  no  express 
warranty  of  title  on  which  to  repose,  and  being  willing  and  offer- 
ing to  pay  the  purchase-money  as  soon  as  the  cloud  upon  his  title 
shall  be  cleared  away,  may  maintain  an  equitable  action  to  enjoin 
the  suit,  settle  the  doubt  as  to  title  and  prevent  a  multiplicity  of 
suits,  making  as  defendants  in  the  equitable  action  the  plaintiff 
in  the  pending  suit,  together  with  the  divorced  wife  and  the  minor 
children.  The  joining  of  these  parties  as  defendants  was  proper, 
and  the  petition  is  not  multifarious. 

2.  The  decree  in  the  divorce  case  having  awarded  the  land  specifically 
to  the  children  as  alimony,  and  not  making  any  money  award 
or  specifying  any  amount  allowed  or  to  be  allowed  as  alimony, 
and  neither  the  purchase-money  nor  the  notes  therefor,  so  far  as 
appears,  being  included  in  the  schedule  of  property  filed  in  the 
divorce  suit,  no  decree  in  the  present  case  can  be  made  substitut- 
ing in  place  of  the  land,  which  was  not  subject  to  the  claim  for 
alimony,  the  money  for  which  that  land  had  been  sold  before  the 
separation  between  the  divorced  parties  took  place,  although  this 
money  being  still  unpaid  can  be  traced  and  identified  as  proceeds 
of  the  sale.  The  decree  in  the  divorce  suit  can,  as  a  judgment  in 
reniy  operate  only  upon  property  embraced  in  the  schedule  or  de- 
scribed in  the  decree  itself. 

Judgment  revenedcato  enjoining  the  suit  upon  the  parchcae-mofney  note,  and 
OB  to  taking  charge  of  and  appropriating  the  fund  covered  by  that  note; 
in  other  respects,  affirmed. 
July  16,  1894. 

Equitable  petition.  Before  Judge  Gamble.  Bulloch 
superior  court.     October  term,  1898. 

J.  G.  Williams  brought  his  petition  against  D.  A.  Wil- 
liams, and  against  Nicey  Williams  and  her  minor  chil- 
dren represented  by  her  as  guardian  ad  litem;  from 
which  the  following  facts  appeared:  On  February  7, 
1887,  Y>.  A.  Williams  was  possessed  of  a  tract  of  land 
which  he  conveyed  to  Sherwood  to  secure  a  loan,  taking 
a  bond  for  reconveyance.  On  July  28,  1890,  D.  A. 
Williams  sold  the  land  to  plaintiff,  taking  his  note  for 
part  of  the  purchase  price,  and  transferring  to  him  the 
bond  for  reconveyance,  he  assuming  to  repay  the  loan, 
which  he  did,  receiving  from  the  lender  a  quitclaim  deed 
on  December  22,  1891.  On  July  80,  1890,  Nicey  E. 
Williams  filed  her  libel  for  divorce  against  D.  A.  Wil- 
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liams,  attaching  thereto  a  sworn  schedule  of  the  prop- 
erty owned  by  him  and  her,  including  the  land  in  ques- 
tion, on  which  the  family  then  resided  and  of  which 
Nicey  E.  and  her  children  remained  in  possession.  She 
obtained  two  verdicts  divorcing  her,  and  on  the  second 
verdict  at  the  April  term,  1892,  the  jury  found  that  her 
minor  children  were  entitled  to  permanent  alimony,  and 
set  aside  to  them  the  land  in  question ;  and  they  now 
claim  that  the  title  thereto  has  been  vested  in  them 
under  the  verdict  and  decree.  D.  A.  Williams  is  insol- 
vent. He  has  begun  suit  against  plaintift'  on  the  pur- 
chase-money note.  If  said  verdict  and  decree  vest  the 
title  to*  the  land  in  the  children,  the  consideration  of 
the  note  has  failed.  If  Williams  gets  judgment  against 
plaintiff*  and  collects  it,  and  plaintift*  loses  the  land,  he 
will  be  without  redress,  as  he  holds  no  bond  for  title  or 
warranty  from  Williams.  If  plaintiff's  title  to  the  land 
is  good  and  was  not  divested  by  the  verdict  and  decree 
in  the  divorce  case,  the  purchase-money  note  stands 
in  equity  in  lieu  thereof,  and  properly  belongs  to  the 
minors  as  alimony,  and  plaintiff"  would  not  be  justified 
in  permitting  the  judgment  to  go  against  him  thereon, 
and  paying  the  same  to  Williams.  It  is  alleged,  that 
the  verdict  and  decree  did  not  divest  plaintift'^s  title  to 
the  land,  for  various  reasons  specified;  that  the  libel  for 
divorce  was  collusive,  as  Williams  and  wife  were  then 
and  afterwards  living  together  as  husband  and  wife,  and 
it  was  instituted  and  prosecuted  to  defraud  plaintiff*  out 
of  the  land,  etc.  He  prays  that  Williams  be  enjoined 
from  further  proceeding  with  the  suit  on  the  note ;  that 
plaintiff''8  title  be  confirmed,  and  defendants  be  required 
to  deliver  possession  to  him ;  that,  he  being  willing  and 
ready  to  pay  the  J500  note,  the  court  direct  whether  he 
should  pay  it  to  Williams  or  to  the  children  in  lieu  of 
the  land  as  alimony ;  that  Williams  and  the  children 
be  required  to  interplead,  etc. 
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D.  A.  Williams  demurred  to  the  petition  on  various 
grounds;  and  an  answer  thereto  was  filed  by  Nicey  E. 
"Williams  and  her  children.  On  questions  submitted  to 
the  jury,  they  found,  that  Williams  and  wife  were  not 
living  separate  at  the  time  of  the  purchase  of.  the  land 
by  plaintift';  that  the  divorce  and  decree  for  alimony 
were  not  procured  by  collusion ;  that  Williams  did  not 
practice  any  fraud  or  deception  on  plaintifi'  at  the  time 
of  the  sale  of  the  land  to  him;  and  that  his  purchase 
of  the  land  was  in  good  faith.  Upon  this  verdict  the 
court  decreed,  that  plaintiff  recover  the  land,  and  bis 
title  thereto  be  confirmed;  that  the  suit  on  the  purchase- 
money  note  be  enjoined  and  dismissed,  and  D.  A.  Wil- 
liams be  enjoined  from  collecting  the  note;  and  that 
plaintiff  pay  into  court  the  full  amount  due  on  the  note, 
which  should  be  received  by  a  trustee  named  by  the 
court,  and  be  invested  in  land  to  be  held  in  trust  for  the 
minors  during  their  minority  and  then  to  revert  to  D.  A 
Williams  absolutely,  the  land  so  purchased  being  set 
apart  to  the  minors  as  alimony  in  lieu  of  the  land  re- 
covered by  plaintifi*.  To  this  decree  D.  A.  Williams  ex- 
cepted. 

Lester  &  Ravbnel,  by  Harrison  &  Peeples,  for  plain- 
tiff in  error.  Hines,  Shubrick  &  Felder,  D.  R.  Groover 
and  J.  A.  Brannbn,  contra. 


Georgia  Home  Insurance  Co.  v.  Hall  &  Peddinghaus. 

1.  A  policy  of  insurance  upon  partnership  personalty,  taken  out  by 
the  partners  in  their  firm  name,  is  not  vitiated  by  a  contract  be- 
tween them,  made  while  the  policy  was  in  force  and  before  any 
loss  was  sustained,  by  which  one  of  the  partners  agreed  to  sell  his 
interest  in  the  property  insured  to  the  other,  reserving  the  titie 
to  such  interest  until  the  purchase  money  should  be  paid,  the  loss 
occurring  before  payment  in  full  had  been  made;  the  stipulations 
in  the  policy  bearing  upon  the  subject  being,  that  the  policy  should 
be  void  if  «there  be  a  mortgage,  bill  of  sale  or  other  lien  upon  the 
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property  insured  or  any  part  of  it,  either  prior  or  subsequent  to 
the  issuance  of  the  policy,  without  the  fact  being  indorsed  thereon, 
or  if  any  change  takes  place  in  the  title  or  possession  of  the  prop- 
erty, whether  by  sale,  transfer,  conveyance,  legal  process  or  judi- 
cial decree,  or  if  the  policy,  before  loss,  be  assigned  without  the 
consent  of  the  company  indorsed  thereon,  or  if  the  insured  is  not 
the  sole,  absolute  and  unconditional  owner  of  the  property  in- 
sured. 
2.  A  partnership  has  no  insurable  interest  in  household,  ornamental 
and  kitchen  furniture  of  one  of  the  partners  and  his  wife,  or  in 
their  wearing  apparel.  A  policy  embracing  these  articles  as  well 
as  property  of  the  firm,  is  void  as  to  the  former,  though  valid  as  to 
latter.  Judgment  reversed  in  part,  and  affirmed  in  part, 

July  16, 1894. 

Action  on  insurance  policy.  Before  Judge  Eve. 
City  court  of  Richmond  county.     November  term,  1898. 

Hall  &  Peddinghaus,  for  the  use  of  Hall,  sued  the  in- 
surance company,  which  excepted  to  the  overruling  of 
its  demurrer  to  the  declaration.  Hall  &  Peddinghaus 
had  a  photograph  and  art  gallery  in  Augusta,  and  Hall 
and  wife  occupied,  as  a  place  of  residence,  adjacent 
rooms  in  the  same  building.  Plaintiffs  through  Hall 
applied  to  defendant's  agent  for  |2,500  insurance  on  the 
gallery  and  stock  therein,  and  for  |500  on  the  house- 
hold furniture,  wearing  apparel,  etc.  The  agent  was 
familiar  with  the  surroundings  and  location  of  the  gal- 
lery, and  the  fact  that  Hall  and  wife  occupied  the  adja- 
cent rooms,  and  Hall  fully  explained  to  him  all  the  facts 
and  circumstances ;  whereupon  he  issued  to  Hall  &  Ped- 
dinghaus  a  policy  insuring  them  to  the  amount  of  |3,000, 
|2,500  on  furniture,  fixtures  and  other  enumerated  arti- 
cles in  the  photograph  gallery,  and  |600  on  household, 
ornamental  and  kitchen  furniture  of  all  kinds,  includ- 
ing wearing  apparel,  «  all  while  contained  in  their  apart- 
ments on  the  second  and  third  floors  of"  the  building 
described.  While  the  policy  was  in  force,  Hall  made  a 
contract  with  Peddinghaus  to  purchase  his  interest  in 
the  gallery,  Peddinghaus  reserving  his  title  tp  the  half- 
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interest  bargained  for,  until  the  purchase  money  there- 
for should  be  paid.  Before  it  was  paid,  a  fire  occurred, 
causing  almost  a  total  loss.  At  that  time  Peddinghaus 
still  held  title  to  the  half-interest  as  contracted.  The 
company  refusing  payment,  suit  was  brought  as  before 
stated,  Peddinghaus  agreeing  that  it  should  be  brought 
in  the  name  of  the  firm  for  the  use  of  Hall,  so  far  as  the 
firm  were  interested  in  the  contract.  The  grounds  of 
demurrer,  and  the  other  relevant  portions  of  the  policy^ 
are  sufficiently  apparent  from  the  head-notes. 

Fleming  &  Alexander,  for  plaintiflT  in  error. 
William  T.  Davidson,  contra. 


Savannah,  Thunderbolt  &  Isle  of  Hope  Ry.  v.  Bryan. 

There  being  evidence  to  warrant  the  jury  in  finding  that  the  defend- 
ant's motorman,  after  seeing  that  there  might  be  a  collision  with 
the  wagon  in  which  the  plaintifif  and  his  driver  were  riding,  neg- 
ligently approached  the  crossing  without  having  his  car  under 
complete  control ;  and  also  in  finding  that  there  was  some  negli- 
gence on  the  part  of  the  plaintiff  or  his  driver  in  going  upon  the 
crossing,  but  that  after  getting  upon  the  same  they  could  not  then, 
by  the  exercise  of  ordinary  care,  have  avoided  the  consequences 
of  the  defendant's  negligence;  and  the  recovery  being  manifestly 
for  a  less  amount  than  that  to  which  the  plaintiff  would  have  been 
entitled  had  there  been  no  fault  with  which  he  was  chargeable, 
the  verdict,  after  its  approval  by  the  trial  judge,  will  not  be  dis- 
turbed .  Judgmen  t  affirmed. 
July  16, 1894. 

Action  for  damages.  Before  Judge  MacDonell. 
City  court  of  Savannah.     July  term,  1898. ' 

Bryan  sued  the  railroad  company  for  killing  his  horse 
and  destroying  his  wagon  and  harness  by  the  running 
of  its  electric  car,  and  obtained  a  verdict  for  flOO.  The 
company  moved  on  the  general  grounds  for  a  new  trial, 
and  the  motion  was  overruled.  The  nature  of  the  evi- 
dence is  similar  to  that  in  the  Beasley  case,  ante^  148 ; 
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and  it  need  not  be  set  forth  further  than  as  indicated  in 
the  head-note. 

Saussy  &  Saussy,  for  plaintift*  in  error. 
MoAlpin  &  LaRochb,  contra. 


DoyLE  V.  Days.  .w 

Conceding  the  plaintiff's  right  to  recover  some  amount,  the  evidence 
was  too  vague,  uncertain  and  indefinite  to  authorize  a  recovery  in 
his  favor  for  the  sum  of  $750,  The  jury  having  been  instructed 
by  the  court  to  find  such  damages  only  as  would  compensate  the 
plaintiff  for  the  actual  damage  he  may  have  suffered,  and  not, 
therefore,  having  passed  upon  the  question  of  exemplary  or  puni- 
tive damages,  and  the  evidence  not  containing  sufficient  facts  or 
data  on  which  to  estimate  or  calculate  the  actual  loss  sustained  by 
the  plaintiff  in  his  business  by  reason  of  his  alleged  unlawful  evic- 
tion by  the  defendant  (a  specific  item  of  loss  by  dealing  in  real 
estate,  referred  to  in  the  evidence,  being  too  remote  to  be  re- 
covered as  damages  in  this  case),  the  verdict  cannot  be  sustained. 
Julyie,  18M.  Judgment  reverted. 

Action  for  damages.  Before  Judge  MacDonell.  City 
court  of  Savannah.     July  term,  1893. 

Days  sued  Doyle  for  unlawfully  excluding  him  from 
the  possession  of  a  fish-house  (the  upper  part  of  which 
Days  had  occupied  with  his  family  as  a  residence),  which 
premises  he  claimed  to  be  entitled  to  hold  under  a  con- 
tract of  rental  from  Doyle.  After  verdict  in  plaintiff's 
favor  for  f  750,  defendant  moved  for  a  new  trial  on  the 
grounds  that  the  same  was  contrary  to  law  and  evi- 
dence, against  the  weight  of  evidence,  and  excessive. 
The  motion  was  overruled.  On  the  question  of  Days' 
right  to  hold  the  premises,  the  evidence  is  conflicting. 
In  his  behalf,  the  testimony  was,  in  brief,  as  follows: 
In  June,  1891,  he  was  holding  under  a  contract  of  rent 
at  the  rate  of  f 200  a  year,  payable  monthly.  There 
was  an  agreement  that  the  tenancy  might  be  terminated 
at  any  time  on  thirty  days  notice  given  by  either  party. 
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Doyle  wanted  to  make  repairs,  and  on  his  promise  to 
let  Days  have  half  of  the  fish-house  by  the  first  of  Au- 
gust, Days  moved  out  with  his  family.  He  tried  to  find 
a  place  for  a  fish-house  but  could  not;  and  occupied  for 
two  months  a  portion  of  premises  used  by  Ely  Avereno. 
Then  Ely's  business  began  to  be  better,  and  Days  saw  it 
was  impossible  for  them  both  to  get  along  there.  Doyle 
told  him  three  weeks  would  be  long  enough  to  fix  what 
he  was  going  to  do,  and  Days  got  two  or  three  little 
rooms  for  his  family.  At  that  time  a  tenant  of  a  house 
belonging  to  him  was  ready  to  move  out,  but  he  told 
her  she  could  stay.  Doyle's  hands  worked  on  the  prem- 
ises for  a  week  or  two,  and  then  stopped;  and  after 
three  weeks  he  refused  to  let  Days  have  the  premises 
again  unless  Days  paid  $40  a  month  for  them.  The  fish 
business  gets  better  in  October  than  it  is  in  summer. 
After  leaving  Ely's,  Days  sold  his  own  house  for  a 
thousand  dollars  less  than  he  was  ofiered  for  it  some 
time  before,  and  bought  a  fish-house  from  Smith,  but 
was  not  able  to  pay  for  it  and  sold  it  for  about  what  it 
cost.  His  stall  was  two  months  vacant,  his  customers 
were  scattered  and  gone  elsewhere  and  would  not  return 
to  him,  his  health  was  bad  and  the  worry  and  excite- 
ment made  him  sick,  he  was  losing  money  and  was  com- 
pelled to  quit  the  fish  business.  He  had  a  large  family, 
and  when  in  business  it  cost  him  |1,300  to  |1,400  a  year 
to  support  them.  Some  years  he  would  make  |1,000 
clear,  and  sometimes  not  flO  clear.  After  he  left  Doyle's 
place  and  started  out  first  at  Ely's,  he  was  |1,500  out  of 
pocket.  At  Ely's  he  conducted  business  on  a  very  small 
scale,  but  could  not  do  one  third  of  the  business  he  had 
been  doing.  Where  he  used  to  buy  ten,  fifteen  or  twenty 
barrels,  he  could  buy  only  two,  for  want  of  a  place  to 
put  them,  etc. 

O'Connor  &  O'Byrne  and  Denmark  &  Adams,  for  plain- 
tiff in  error.     Harden,  West  &  McLaws,  contra 
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Collins  v.  Willumson. 

One  who,  at  the  instance  of  a  vendee  of  land  who  was  in  possession 
under  a  bond  for  titles  with  none  of  the  purchase-money  paid, 
bid  off  the  land  at  a  sheriff's  sale,  under  a  parol  agreement  with 
the  vendee,  the  defendant  in  execution,  that  he  would  buy  in  the 
land,  advance  the  money,  and  take  the  sheriff's  conveyance  to 
himself  for  the  benefit  of  such  vendee,  and  who,  while  the  bid- 
ding was  in  progress,  discouraged  bidding  by  another  by  stating 
that  he  was  bidding  in  behalf  of  the  vendee,  holds  as  trustee  for 
the  latter  such  title  as  he  derived  from  the  sheriff,  and  on  being 
paid  or  tendered  in  due  time  the  amount  of  his  bid  and  all  other 
money  advanced  by  him  in  consequence  of  his  purchase,  with 
interest  thereon,  may  be  compelled  by  decree  to  convey  the  prem- 
ises to  said  vendee  by  release  or  quitclaim  deed. 
July  23,  18W.  Judgment  reversed. 

Equitable  petition.  Before  H.  D.  D.  Twiggs,  judge  pro 
hac  vice.    Emanuel  superior  court.    October  term,  1893. 

Collins  bought  land  of  Henderson,  paid  part  of  the 
price,  gave  three  notes  for  the  balance,  and  went  into 
possession.  Henderson  sold  one  of  the  notes  to  Camp, 
who  sued  it  to  judgment,  and  execution  therefrom  was 
levied  on  the  land.  No  deed  to  Collins  was  filed  before 
the  sale  under  the  levy.  At  the  instance  of  Collins, 
Williamson  consented  to  bid  off  the  land  at  the  sale, 
take  a  deed,  and  make  Collins  a  deed  when  he  paid 
Williamson  his  money  back;  it  being  also  part  of  the 
agreement  that  Collins  should  pay  off  the  balance  of  the 
original  purchase  price  when  the  other  notes  matured. 
They  attended  the  sale  together.  While  the  bidding 
was  going  on,  Coleman  made  a  bid  and  was  asked  by 
Williamson  not  to  bid  against  him,  as  he  was  bidding 
off  the  land  for  Collins;  and  Coleman  bid  no  more. 
Williamson  bid  off  the  land  for  |160,  and  the  sheriff 
made  him  a  deed.  When  the  second  purchase-money 
note  fell  due,  Salter,  to  whom  Henderson  had  transferred 
it,  sued  it  to  judgment.  Henderson  filed  in  the  clerk's 
ofiice  a  deed  to  Collins ;  and  Williamson  paid  off  the 
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ji.fa.  and  took  up  the  papers.  Collins'  possession  was 
never  disturbed.  He  paid  the  balance  of  the  purchase 
money  as  agreed.  He  tendered  to  Williamson  enough 
money  to  have  more  than  reimbursed  him  for  what  he 
had  paid  out,  and  demanded  a  deed.  Williamson  said 
he  would  study  about  the  matter,  but  did  not  claim  that 
the  land  was  his.  He  afterwards  refused  to  make  a  deed 
to  Collins,  who  brought  his  petition  praying  that,  upon 
payment  by  him  of  the  amount  expended  by  William- 
son, with  interest,  the  sheriff's  deed  be  cancelled,  that 
peaceable  possession  be  decreed,  and  that  general  relief 
be  granted.  A  nonsuit  was  granted,  on  the  ground  that 
the  agreement  between  the  parties,  being  in  parol,  was 
within  the  statute  of  frauds. 

HiNES,  Shubrick  &  Fbldbr  and  F.  H.  Saffold,  for 
plaintiff.     Williams  &  Smith,  for  defendant. 


The  Pennsylvania  Steel  Company  v.  The  Georgia 
Railroad  and  Banking  Company. 

Where  the  eame  vendor,  under  a  single  contract  of  sale,  shipped  by 
rail  several  consignments  of  goods  to  the  same  vendee,  each  ship- 
ment embracing  several  car-loads,  the  carrier  had  the  right  to  re- 
tain out  of  any  one  or  more  of  the  consignments  enough  of  the 
goods  in  value  to  pay  the  charges  for  freight  and  storage  upon  aU, 
without  respect  to  the  particular  consignments  out  of  which  the 
goods  were  retained.  .  And  this  right  of  the  carrier  has  the  same 
relation  to  the  right  of  stoppage  in  ira'awiMi,  by  the  vendor  which 
it  has  to  the  right  of  the  consignee  to  claim  delivery  of  the  re- 
tained goods  where  no  stoppage  occurred.  Payment  of  the  freight 
and  storage  must  be  made  before  the  consignor  can  obtain  posses- 
sion under  the  right  of  stoppage  in  iranxiJtM,  JudgmenJL  affirmed, 
July.  23,  1994. 

Complaint  in  trover.     Before  Judge  Eve.    City  court 
of  Richmond  county.     November  term,  1893. 

Plaintiff  sold  a  number  of  tons  of  rails,  spikes,  bolts, 
etc.,  and  shipped  them  in  car-load  lots  at  different  dates, 
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which  cars  came  into  possession  of  defendant  as  the  last 
of  the  connecting  lines  of  carriers.  Prom  each  consign- 
ment.defendant  retained  one  or  two  cars  to  secure  itself 
for  the  freight  and  demurrage  it  claimed  on  such  con- 
signment, and  delivered  to  the  consignee  the  rest  of  the 
cars.  Plaintift*  discovered  that  it  had  been  misled  into 
selling  the  goods  on  credit  by  fraudulent  representations 
of  the  consignee,  its  vendee;  and  thereupon  served  on 
defendant  a  notice  of  stoppage  in  transitu  for  the  cars 
held  by  it  under  its  claim  of  lien  for  freight,  tendering 
the  amount  of  all  charges  on  the  cars  so  stopped.  J>e- 
fendant  refused  to  deliver  these  cars  to  plaintiff,  unless 
it  would  pay  the  freight  and  demurrage  due  on  the  cars 
already  delivered  to  the  consignee.  Plaintiff  contended, 
that  while  defendant's  claim  might  be  good  as  against 
the  consignee,  it  was  inferior  to  plaintiff'^s  claim  so  far 
as  freight  was  demanded  on  cars  delivered;  also,  that  as 
each  car  contained  a  different  number  of  tons  of  rails, 
and  the  way-bill  showed  the  weight  in  each,  and  the 
amount  due  on  each  car  was  readily  ascertainable,  each 
car  constituted  a  separate  shipment  so  far  as  plaintiff's 
rights  were  concerned;  and  that  defendant  in  delivering 
the  freight,  departed  from  its  general  custom  requiring 
cash  before  delivery.  A  demurrer  to  the  declaration 
was  sustained,  unless  plaintiff  would  pay  the  freight  and 
charges  on  the  cars  delivered  as  well  as  on  those  stopped, 
it  appearing  that  the  value  of  the  latter  was  not  equal 
to  the  freight  and  charges.     Plaintiff  excepted. 

William  T.  Davidson,  for  plaintiff*. 

J.  B.  CtMMiNG  and  Bryan  Gumming,  for  defendant. 


HoBBS  V.  Oross,  assignee. 

An  'action  on  accoont  for  goods  sold  is  not  supported  by  evidence 
that  the  defendant  did  not  want  the  plaintiff's  goods  bat  agreed 
that  if  he  would  sell  them  to  some  one  else,  he  would  pay  the 
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difference  between  a  certain  amount  and  the  price  they  bronght, 
and  that  the  plaintiff  afterwards  sold  them  to  a  third  person  at  a 
price  which  left  a  certain  balance  chargeable  to  the  defendant  ac- 
cording to  the  terms  of  his  agreement  Judgment  reversed, 
July  23.  18M. 

Certiorari.  Before  Judge  Ronby.  McDuffie  superior 
court.     September  term,  1893. 

Gross,  as  assignee  of  the  McDuffie  County  Exchange, 
sued  Hobbs  on  an  account  for  "one  lot  of  goods,  $50," 
with  a  credit  "by  cash  from  H.  F.  &  W.  A.  Norris, 
$16.66."  The  jury  in  the  justice's  court  found  for  the 
plaintiff,  and  by  petition  for  certiorari  defendant  alleged 
that  this  finding  was  contrary  to  law  and  evidence.  The 
certiorari  was  overruled.  The  testimony  was  conflict- 
ing, but  that  for  the  plaintiff  was,  in  brief,  that  when 
the  exchange  made  an  assignment,  it  owed  notes  signed 
by  twenty-five  of  its  stockholders;  and  it  being  doubt- 
ful whether  its  assets  would  pay  its  debts,  and  there 
being  difficulty  in  disposing  of  the  goods  except  at  a 
sacrifice.  Gross  called  a  meeting  of  the  signers  of  the 
notes,  stated  to  them  the  facts,  and  asked  them  each  to 
take  |60  worth  of  the  goods  at  cost  price,  to  enable  him 
to  pay  the  note.  Those  present  agreed  to  do  so,  and 
several  took  goods  who  were  not  present.  Hobbs  was 
not  there.  Gross  saw  him  and  asked  him  to  enter  into 
the  scheme.  He  said  he  did  not  want  any  goods,  but 
for  Gross  to  sell  them  and  he  (Hobbs)  would  make  up 
what  they  lacked  of  bringing  $50.  Gross  sold  them  to 
H.  F.  &  W.  A.  Norris  for  one  third  their  cost;  then  saw 
Hobbs  and  told  him  of  this  sale  and  that  he  owed  the 
balance,  $33.34.  He  asked  Gross  to  wait  until  fall  and 
he  would  pay  it,  and  in  the  fall  again  promised  to  pay 
the  amount;  but  finally  refused  to  do  so. 

P.  B.  Johnson,  for  plaintiff  in  error. 
John  T.  West,  contra. 
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Charlbston  &  Savannah   Railway  Co.  v.  Varnadorb. 

1.  Though  the  amount  of  the  verdict  is  large,  it  is  not  so  large  as  to 
justify  the  imputation  of  bias  or  prejudice;  and  the  presiding 
judge  having  approved  the  finding,  this  court,  while  not  fully  con- 
curring, has  no  legal  power  to  interfere. 

2.  Though  the  evidence  was  directly  conflicting,  it  was  the  function 
of  the  jury  to  settle  the  conflict.  Judgment  affirmed, 
July  23,  1894. 

Action  for  damages.  Before  Judge  MacDonell.  City 
court  of  Savannah.    July  term,  1898. 

The  suit  was  for  illegal  ejection  from  a  passenger-train. 
The  jury  found  for  plain tift*  |800.  Defendant  moved 
for  a  new  trial  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence,  and  excessive  in  amount.  The 
motion  was  overruled.  The  evidence  was  conflicting. 
For  plaintifl:'  it  appeared,  that  after  he  had  paid  his  fare 
the  conductor  approached  him  the  second  time  for  it, 
and  although  assured  by  him  and  his  companion  that  it 
had  been  paid,  insisted  that  it  had  not,  and  said  to  plain- 
tiflT,  "You  lie;  you  have  not  paid  your  fare,"  and  "if 
do  not  pay  it  again,  I  will  have  to  put  you  oft*."  As 
plaintift*  and  his  companion  were  getting  oft*  (his  com- 
panion going  with  him  through  choice),  the  conductor 
said,  "You  stinking,  rascally  scoundrel."  The  conduc- 
tor first  insisted  that  neither  of  them  had  paid  their  fare, 
but  recalled  the  fact  that  plaintift''8  companion  had  paid, 
the  latter  saying  he  had  paid  mostly  in  nickels.  But 
few  passengers  were  on  the  car,  all  strangers  to  plaintiff*. 
The  ejection  occurred  about  two  miles  from  Coosa- 
hatchie.  Plaintiff*  and  his  companion  walked  to  Coosa- 
hatchie,  and  as  there  was  no  convenient  place  to  stop 
there,  they  walked  to  Rigland,  a  distance  of  about  twelve 
miles,  where  they  took  the  train  at  five  o'clock  for  Sa- 
vannah. Plaintiff'  was  about  nineteen  years  old.  For 
defendant  the  evidence  was  to  the  eff'ect,  that  he  did  not 
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pay  his  fare,  and  was  ejected  for  this  reason  ;  that  the 
conductor  stopped  the  train  and  put  him  off  at  a  flag- 
station;  and  that  no  abuse  of  any  kind  was  used  towards 
him,  nor  indignity  put  upon  him. 

Erwin,  duBiqnon  &  Chisholm,  for  plaintiff  in  error. 
Oarrard,  Meldrim  &  Newman,  contra. 


Central  Railroad  &  Banking  Co.  v.  Jackson,  trustee. 

The  declaration  as  filed,  recorded  and  served  being  for  damages  to 

lot  of  land  No. ,  and  the  same  having  been  altered  by  adding 

an  <  to  each  of  the  words  "lot"  and  "No."  and  by  filling  the 
blank  with  four  numbers  so  as  to  make  the  complaint  apply  to 
four  lots  of  land  instead  of  to  one  only,  and  it  appearing  that  the 
counsel  representing  the  defendant  at  the  trial  had  no  previous 
knowledge  of  this  alteration,  and  it  not  appearing  that  any  notice 
of  the  same  had  been  given  to  or  served  upon  them  or  upon  their 
predecessor  in  the  management  of  the  cause,  who  was  dead,  it  was 
a  good  ground  for  a  continuance  that  counsel  were  surprised  to 
find  the  declaration  in  this  condition,  they  stating  in  their  places 
that  they  were  wholly  ignorant  of  the  alteration  until  the  case  was 
called  for  trial  and  for  that  reason  were  not  prepared  to  go  to  trial 
on  the  question  of  damages  to  three  of  the  lots  but  were  prepared 
as  to  one  only.  The  court  erred  in  refusing  a  continuance,  or  at 
least  in  not  postponing  the  trial  for  such  time  as  would  be  reason- 
able for  making  preparation  in  view  of  the  changed  state  of  the 
declaration.  Judgment  revened. 

July  83,  1884. 

Action  for  damages.     Before  A.  C.  Rilet,  judge  pro 
hac  vice.     Houston  superior  court.    October  term,  1898. 

Steed  &  Wibibbrly  and  John  R.  Cooper,  for  plaintiff 
in  error.     M.  G.  Bayne,  contra. 


Holder  v.  The  American  Investment  and  Loan  Co. 


%;  1.  The  evidence  showing  that  the  land  in  Vineville  district,  which 

j  94  640  the  constable  intended  to  seize  by  virtue  of  a  tax^/a.,  was  a  lot 

LumIs  consisting  of  two  acres  adjoining  several  adjacent  owners,  one  of 

whom  was  Ross,  oHob  Hollingsworth,  a  description  in  the  entry 
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of  levy  and  in  the  conveyance  subsequently  made  by  the  sheriff 
was  too  vague  and  uncertain,  the  whole  description  being  as  fol- 
lows: "One  acre  of  land,  more  or  less,  in  the  Vineville  district, 
adjoining  the  property  of  W.  T.  Hollingsworth  and  Ben  Boss,"* 
and  the  land  of  Ross,  cUias  Hollingsworth,  being  so  situated  fl6  to 
make  the  description  equally  as  applicable  to  various  other  acres 
as  it  would  be  to  the  premises  which  the  officer  intended  to  seize. 

2.  Where  the  owner  in  fee  of  one  undivided  half  of  certain  prem- 
ises is  the  executrix  of  the  deceased  owner  of  the  other  half,  and 
besides  being  tenant  for  life,  under  his  will,  relatively  to  that  half, 
is  empowered  by  the  will  to  sell  in  fee  as  executrix,  for  reinvest- 
ment, a  conveyance  made  by  her  of  the  whole  premises  in  fee  to  a 
purchaser,  which  makes  no  mention  of  her  executorship  and  does 
not  refer  to  the  will  or  to  any  power  derived  therefrom  but  pur- 
ports to  be  a  conveyance  made  in  her  own  right  as  sole  owner, 
passes  no  title  to  the  purchaser  as  against  the  rights  of  remainder- 
men under  the  will.  Such  conveyance  is  effective  to  pass  her  owli 
undivided  interest  together  with  her  life-estate,  but  no  more. 

2.  A  devise  by  a  surviving  tenant  in  common,  her  deceased  husband 
having  been  her  cotenant,  in  which  she  gives  her  half-interest  in 
a  tract  of  land,  describing  it  as  the  tract  on  which  she  now  lives, 
'*said  half-interest  having  been  conveyed  to  me  by  deed  made 
jointly  to  myself  and  my  deceased  husband  .  .  by  E.  H.  Blood- 
worth,  the  other  half-interest  in  said  lands  having  been  conveyed 
to  my  said  husband,"  imports  on  its  face  a  gift  of  all  the  interest 
which  she  derived  from  Bloodworth  by  the  deed  referred  to,  in- 
eluding  her  half  of  the  entire  tract  as  described  in  that  deed.  In 
this  respect  there  is  no  ambiguity  on  the  face  of  the  devise,  and 
a  latent  ambiguity  raised  by  extrinsic  evidence  showing  that  pre- 
viously to  the  execution  of  the  will  the  testatrix  had  sold  and  con- 
veyed a  small  portion  of  the  tract  to  another  person,  would  be  no 
reason  for  not  applying,  in  favor  of  a  bona  fide  purchaser  who  pur- 
chased without  notice  of  such  sale  and  conveyance,  the  statutes 
giving  priority  to  a  junior  recorded  deed  over  a  senior  unre- 
corded deed;  and  that  statute  applies  where  the  senior  deed  was 
made  by  the  testatrix  and  the  junior  by  her  devisee. 

4.  There  was  no  error  affecting  the  substantial  merits  of  the  contro- 
versy, and  under  the  facts  no  legal  result  was  possible  except  the 
one  which  was  reached  by  directing  a  verdict  in  favor  of  the  plain- 
tiff below.  Judgment  affirmed, 
July  28,  18M. 

Equitable  petition.  Before  Judge  Smith.  Bibb  su- 
perior court.     November  term,  1893. 

The  issue  in  this  case  was  as  to  the  title  to  two  acres 
•of  land.     The  court  directed  a  verdict  for  the  plaintiff, 
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and  overruled  defendant's  motion  for  a  new  triaL  The 
main  questions  in  the  case  and  the  facts  in  regard  to 
them  are  sufficiently  shown  by  the  head-notes. 

J'reeman  &  Griswold,  for  plaintiff  in  error. 

H.  V.  Washington  and  Anderson  &  Anderson,  contra. 


Searcy  et  al,  v.  Collins  et  al. 

1.  An  exception  to  a  decree  that  it  does  not  follow  the  verdict,  no 
particular  departure  being  specified,  does  not  raise  the  question 
whether  the  decree  goes  beyond  the  verdict,  although  it  may  do 
so  in  one  particular. 

2.  The  evidence,  though  conflicting,  warranted  the  verdict  as  to  all 
the  answers  specifically  propounded  to  the  jury;  and  no  answer 
given  was  defective,  either  by  reason  of  not  being  responsive  to 
the  question  or  by  reason  of  not  being  sufficiently  comprehensive 
to  answer  it.  Judgment  affirmed. 
July  23, 1894. 

Equitable  petition.     Before  Judge  Smith.     Bibb  su- 
perior court.     Ifovember  term,  1893. 

M.  G.  Batne,  for  plaintifts. 
Ryals  &  Stone,  for  defendants. 


Bell  &  Son  v.  Gunn,  agent,  et  al. 

1.  Where  a  debtor  filed  a  petition  of  interpleader  against  his  creditor 
and  several  of  the  creditors  of  the  latter  who  claimed  specific  liens 
upon  the  property  of  the  plaintiff  as  security  for  their  demands, 
and  paid  into  court  a  fund  to  stand  in  lieu  of  the  property,  and  it 
was  sought  to  conduct  the  proceeding  so  as  to  substitute  that 
fund,  for  all  purposes  with  reference  to  the  alleged  liens,  for  the 
property  itself,  the  creditor  of  the  plaintiflT  was  a  necessary  party, 
and  the  case  was  not  ready  to  proceed  and  be  finally  disposed  of 
as  to  any  of  the  parties  thereto  until  he  was  served  with  process, 
or  had  acknowledged  service  or  duly  waived  it  by  appearance  or 
otherwise.  Until  this  occurred,  the  court  could  not,  without  his 
consent,  pay  out  the  fund  or  any  of  it  either  upon  the  liens  claimed 
on  the  plaintiff's  property,  or  upon  a  prior  general  judgment 
against  the  unserved  defendant. 
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2.  While  the  court  was  right  in  not  recognizing  the  right  or  power 
claimed  by  the  attorneys  for  one  of  the  lienholders,  without  other 
evidence  of  its  existence  than  the  statement  in  their  places  of 
these  attorneys,  to  represent  the  absent  defendant  (their  clients' 
debtor),  in  acknowledging  or  waiving  service  of  the  original  pro- 
cess, or  of  the  interpleading  petition  filed  by  themselves  in  behalf 
of  their  client,  the  court  did  err  in  awarding  a  portion  of  the  fund 
to  a  judgment  creditor  of  the  absent  defendant  without  having 
him  properly  served  with  process  in  the  main  action  at  least. 
July  23, 1894.  Judgment  reversed. 

Interpleader.  Before  Judge  Bartlbtt.  Bibb  supe- 
rior court.     November  term,  1898. 

Mrs.  RoBsiter,  ov^ing  Higley  a  sum  of  money  for  build- 
ing a  house,  brought  her  petition  against  him  and 
several  others  who  were  his  creditors,  and  paid  the 
money  into  court  upon  a  consent  order  requiring  de- 
fendants to  interplead  and  set  up  their  claims,  and  pro- 
viding that  the  respective  liens  should  attach  to  the 
fund  in  court.  Bell  &  Son  and  others  claimed  liens  for 
material  furnished  to  Higley  in  erecting  the  house,  which 
liens  had  not  been  foreclosed.  Gunn,  agent,  claimed 
under  an  execution  against  Higley,  upon  which  a  gar- 
nishment had. been  served  upon  Rossiter.  He  moved 
that  the  fund  be  paid  upon  his  claim  (after  paying  cost), 
on  the  ground  that  Higley  was  not  a  party  to  the  case 
before  the  court,  as  the  original  papers  showed  no  ser- 
vice on  him.  The  attorneys  for  Bell  &  Son  and  other 
lien  claimants  stated  that  Higley,  fully  understanding 
that  they  represented  these  parties,  employed  them  to 
represent  him,  saying  he  had  no  fight  to  make  on  their 
other  clients  but  desired  to  see  their  claims  paid ;  that 
these  attorneys  had  since  represented  him,  and  when 
the  consent  order  was  taken,  appeared  for  him  and  dis- 
puted with  plaintifl:*'s  attorneys  as  to  the  amount  to  be 
paid  into  court,  finally  agreeing  upon  the  same;  and 
that  it  was  only  through  oversight  that  their  names 
were  not  signed  to  the  order.  They  oflered  to  acknowl- 
edge service  for  him,  and  did  so  in  open  court,  upon  the 
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interventions  filed  by  their  other  clients,  waiving  notice, 
etc.  The  court  granted  the  motion  of  Gunn,  agent,  and 
Bell  &  Son  excepted. 

M.  D.  Jones,  A.  Dasher  and  J.  H.  Blount,  Jr.,  for 
plaintiffs  in  error. 

Hardeman,  Davis  &  Turner,  Ryals  &  Stone,  Freeman 
&  Griswold  and  Dessau  &  Hodges,  contra. 


I  94    tt44| 

\^^^JS.\  Culver  v.  Mullally. 


1.  Where  a  sole  plaintiff  in  the  court  below  has  a  coplaintiff  forced  . 
upon  him  by  an  illegal  amendment  made  at  the  instance  of  the 
opposite  party,  such  coplaintiff  is  not  a  necessary  party  to  a  writ 
of  error  brought  by  the  original  plaintiff  to  review  the  judgment, 
more  especially  if  the  coplaintiff  disclaimed  at  the  trial  all  owner- 
ship and  interest  in  the  subject-matter  of  the  litigation  and  as- 
serted no  interest  whatever  relatively  to  either  party.  If  he 
would  be  a  proper  party  to  the  writ  of  error,  he  could  by  amend- 
ment be  made  a  co-party  plaintiff  in  error. 

2.  In  a  statutory  proceeding  by  affidavit  of  illegality  in  resistance  to 
an  execution  founded  on  the  foreclosure  of  a  mortgage  upon  per- 
sonalty, the  mortgagor  has  no  right,  pending  the  cause,  to  have  a 
third  person  made  a  co-party  plaintiff  with  the  mortgagee  upon 
the  alleged  ground  that  he  was  a  joint  owner  of  the  mortgage  and 
equally  entitled  to  collect  from  the  mortgagor  and  had  collected 
certain  specified  partial  payments  on  the  mortgage  debt.  The 
pleading  act  of  1887,  which  provides  for  making  additional  parties, 
has  no  application  to  such  a  proceeding.  Judgment  revened, 

July  28, 1894. 

Affidavit  of  illegality.  Before  Judge  Hunt.  Han- 
cock superior  court.     August  term,  1898. 

A  mortgage  on  personal  property  in  favor  of  Culver 
against  Mullally  was  foreclosed,  May  8,  1898,  for  $500 
principal,  with  interest  and  attorney's  fees.  Mullally 
interposed  an  affidavit  of  illegality,  June  6,  1898,  alleg- 
ing that  $378  had  been  paid  T.  R.  Lamar  on  the  mort- 
gage, and  tendering  the  balance  to  the  sheriff.  On  the 
same  day  the  sheriff  acknowledged  receipt  of  $122  from 
Mullally  upon  the  fi.  fa.    At  the  trial  Mullally  was  al- 
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lowed  to  amend  his  affidavit  of  illegality  by  adding: 
"  Said  T.  R.  Lamar  being  then  and  there  joint  owner  of 
said  mortgage  with  said  E.  B.  Culver,  the  same  being 
in  his  desk  in  his  office,  and  he  equally  with  the  said 
E.  B.  Ciilver  entitled  to  collect  from  this  deponent,  said 
mortgage  having  been  written  by  and  negotiated  with 
said  T.  R.  Lamar ;  and  while  the  note  was  made  payable 
to  E.  B.  Culver,  it  was  expressly  understood  that  pay- 
ments were  to  be  made  direct  to  said  Lamar;  .  .  and 
deponent  prays  said  T.  R.  Lamar  may  be  made  a  party 
plaintiff  to  this  cause,  and  stand  to  and  abide  the  re^ 
suits."  The  jury  found  in  favor  of  the  defendant,  and 
a  motion  for  a  new  trial  was  overruled,  upon  condition 
that  defendant  within  ten  days  pay  to  the  sheriff  for  the 
use  of  plaintiff  $25.94,  and  f  14.79  attorney's  fees,  and  all 
costs.  To  the  refusal  of  a  new  trial  and  to  the  ruling 
allowing  defendant  to  amend  his  affidavit  of  illegality 
and  in  said  amendment  to  make  Lamar  a  party  plaintiff* 
over  objections,  Culver  excepted.  In  the  Supreme 
Court,  a  motion  to  dismiss  the  writ  of  error  was  made, 
because  Lamar  was  not  a  party  to  the  bill  of  exceptions. 

Jordan  &  Burwbll  and  T.  L.  Reesb,  for  plaintiff. 


Jones  et  al,  v.  Kenbrick. 

1.  One  who  gives  to  a  constable  by  whom  personal  property  has  been 
duly  seized  under  an  execution  against  a  third  person,  a  bond  for 
the  production  of  such  property  at  the  time  and  place  of  sale,  and 
in  consequence  of  so  doing  is  intrusted  by  the  constable  with  the 
possession  of  the  property,  cannot,  when  sued  upon  the  bond  for 
a  breach  of  its  condition,  set  up  title  in  himself  to  the  property 
and  thereby  defeat  the  action.  He  and  his  sureties  are  estopped 
from  contesting  the  constable's  title. 

2.  A  recital  in  the  bond  that  the  principal  obligor  claimed  the  prop- 
erty would  indicate  that  he  intended  to  interpose  a  statutory  claim 
with  a  view  to  making  an  issue  with  the  plaintiff  in  execution  as 
to  the  title,  but  no  such  claim  having  been  in  fact  interposed,  the 
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bond  is  to  be  treated  as  a  voluntary  bond  executed  and  delivered 
by  a  bailee  to  his  bailor.  Judgment  affirmed, 

July  23,  18M. 

Action  on  forthcoming  bond.  Before  Judge  Roney. 
Taliaferro  superior  court.     August  term,  1893. 

Kendrick,  a  constable,  levied  on  a  bale  of  cotton  as 
the  property  of  Amos  Perkins,  under  an  execution  in 
favor  of  Richards.  Thereupon  Jones  as  principal,  and 
Duckworth  as  security,  gave  to  Eendrick  a  bond  condi- 
tioned for  the  production  of  the  property  at  the  time 
and  place  of  sale,  provided  it  should  be  found  subject  to 
the  execution.  The  bond  recited  that  the  cotton  was 
claimed  by  Jones.  Defendants  admitted  at  the  trial 
that  there  had  been  a  breach  of  the  bond,  but  contended 
that  they  could  defend  the  suit  as  freely  as  if  a  claim 
had  been  regularly  filed;  and  introdued  testimony  that 
Amos  Perkins  never  had  any  interest  in  the  cotton, 
which  was  raised  by  Rainey  Perkins  on  land  rented 
from  Jones  and  delivered  to  him  in  part  payment  of 
rent.  But  the  court  held  the  defendants  estopped  from 
so  setting  up  title  to  the  cotton. 

Horace  M.  Holdbn,  for  plaintifts  in  error. 
John  W.  HctON,  contra. 


94    6M 

"^  ^  The  County  of  Walton  v.  Powell  &  Davenport. 

Persons  contracting  with  a  public  officer,  such  as  an  ordinary,  mnst 
take  notice  of  the  limitations  imposed  by  law  upon  his  power  to 
contract.  Hence  where,  upon  its  face,  a  written  contract  for  the 
hire  of  misdemeanor  convicts,  made  between  the  ordinary  and  the 
hirers,  is  legal,  parol  evidence  is  inadmissible,  in  an  action  to  en- 
force the  contract,  to  show  that  by  private  understanding  with 
the  ordinary  the  hirers  were  to  be  allowed  to  work  the  convicts  in 
some  illegal  manner  or  in  some  avocation  in  which  they  could  not, 
under  the  law,  be  worked  or  employed.  That  the  hirers,  with 
or  without  the  consent  of  the  ordinary,  violated  the  law  in  the 
working  or  treatment  of  the  convicts,  would  furnish  no  reason  for 
not  paying  the  hire  at  the  rate  stipulated  in  the  contract. 
July  23,  1894.  Judgment  revened. 
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Action  on  account.  Before  Judge  Hutchins.  Wal- 
ton superior  court.     August  term,  1898. 

The  account  sued  on  was  for  the  hire  of  convicts. 
Defendants  pleaded  the  general  issue;  there  was  a  ver- 
dict in  their  favor,  and  plaintiiF's  motion  for  a  new  trial 
was  overruled.  The  motion  alleged,  in  addition  to  the 
general  grounds,  that  the  court  erred  in  admitting,  over 
objection,  oral  testimony  to  show  the  understanding  be- 
tween the  -ordinary  of  the  county  and  defendant  Powell, 
as  to  where  and  at  what  work  the  convicts  were  to  be 
worked,  and  the  conversation  between  them  relative 
thereto,  at  the  time  the  written  contract  in  evidence 
was  signed  by  them  and  prior  to  the  signing  of  it.  The 
contract  was  a  lease  of  county  convicts  in  1888  (extended 
by  agreement  to  subsequent  years).  It  stated  that  the 
ordinary  leased  to  Powell  &  Davenport  "all  the  persons 
convicted  in  the  superior  and  county  courts  of  said 
county  for  the  year  1888  and  turned  over  to  said  ordi- 
nary, to  carry  into  execution  such  sentences  as  confined 
them  to  hard  labor  on  the  public  works  or  elsewhere  as 
said  ordinary  can  lawfully  do,  authorizing  and  directing 
the  use  and  employment  of  such  convicts  in  that  class 
of  labor  as  shall  not  imperil  reasonably  the  health  of 
such  convicts,  in  the  county  of  Greene  or  other  county 
within  said  State,"  etc.  The  lessees  agreed,  among  other 
things,  "to  receive  such  convicts  and  to  work  them  at 
hard  labor  for  the  period  of  their  respective  sentences, 
in  compliance  with  the  law."  It  was  further  alleged  that 
the  court  erred  in  charging  the  jury  as  follows:  "If  you 
believe  from  the  evidence  that  there  was  an  agreement 
and  understanding  between  the  parties  that  it  was  lawful 
to  work  the  convicte  on  private  work,  as  on  this  farm 
or  other  place,  or  otherwise  than  in  a  chaingang  on  the 
public  works,  and  that  they  would  be  so  worked,  then 
no  matter  how  justly,  in  morals,  the  defendants  may  be 
indebted  to  the  county,  it  cannot  recover.     If  the  con- 
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tract,  as  agreed  and  understood,  was  that  the  convicts 
were  to  be  worked  elsewhere  and  otherwise  than  in  a 
chaingang  or  the  public  works,  it  is  an  illegal  contract^ 
and  the  law  will  not  enforce  it,  and  the  plaintiff  cannot 
recover." 

Henry  D.  McDanibl,  for  plaintiff. 


,112  lS'  ROCKMORE   V.    CULLBN   &   NbWMAN. 


Under  the  act  of  September  26th,  1883,  when  the  plaintiff  in  a  sait 
upon  an  open  account  in  a  justice's  court  has  duly  proved  his  ac- 
count by  written  affidavit,  the  introduction  of  that  affidavit  in 
evidence  to  the  jury  on  the  trial  of  an  appeal  taken  by  the  defend- 
ant, is  conclusive  upon  the  right  of  the  plain tiflf  to  recover,  unless 
the  defendant  has  filed  his  written  affidavit  denying  the  justice 
and  fairness  of  the  whole  or  some  part  of  the  account.  An  un- 
sworn plea  will  not  suffice  as  a  substitute  for  the  affidavit  required 
of  the  defendant  by  the  statute,  nor  will  a  sworn  plea  unless  the 
oath  thereto  be  in  writing.  Judgment  affirmed, 

July  23. 18M. 

Certiorari.     Before  Judge  Hutohins.     Walton  supe- 
rior court.     August  term,  1893. 

The  suit  was  on  an  open  account  for  goods  sold.  No 
plea  was  filed  nor  appearance  made  by  defendant  at  the 
return  term,  and  judgment  was  rendered'  against  him. 
He  appealed  to  a  jury,  who  found  for  the  plaintiffs.  By 
petition  for  certiorari  defendant  alleged  that  the  verdict 
was  contrary  to  law  and  evidence;  and  that  the  court 
erred  in  refusing  to  allow  him  to  file  his  plea,  and  to 
swear  to  the  same  or  to  testify  in  his  own  behalf.  It 
appeared  from  the  answer  of  the  justice,  that  on  the 
trial  plain tift*  introduced  the  account  sued  on  (sworn  to) 
and  closed;  that  defendant  offered  to  introduce  some  of 
.  the  goods  bought,  and  himself  to  testify,  to  which  plain- 
tiffs objected  on  the  ground  that  no  plea  had  been  filed 
at  the  first  term,  and  none  at  this  term  under  oath  as 
required  by  law;  and  that  defendant  offered  to  swear  to 
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the  plea  orally,  without  attaching  affidavit,  an  objection 
to  which  was  sustained. 

Charles  H.  Brand,  for  plaintiff  in  error. 
Napier  &  Cox,  contra. 


Nance  v.  The  Winship  Machine  Company.  llTm 

|l08    740 

1.  In  Georgia  a  general  gnarantor  for  valuei  who  guarantees  pay- 
ment of  a  promissory  note  at  maturity,  is  not  discliai^ged  by  mere 
failure  of  the  creditor  to  bring  suit,  or  to  proceed  against  the 
maker  of  the  note,  although  the  maker  becomes  insolvent  or  some 
obstacle,  such  as  sale  and  removal  of  personalty,  arises  to  the  effec- 
tive enforcement  of  a  collateral  security  held  by  the  creditor,  the 
creditor  himself  taking  no  part  in  producing  the  insolvency  or  in 
creating  the  obstacle,  and  the  guarantor  having  given  no  notice  to 
sue  or  to  proceed  otherwise.  And  the  guarantor  is  subject  to  suit, 
although  no  suit  has  been  brought  against  the  maker. 

2.  Such  a  guarantor  is  not  discharged  by  reason  of  the  creditor  bring- 
ing an  action  of  trover  against  a  third  person  to  recover  property 
which  the  maker  of  the  note  had  sold  to  that  person,  this  property 
being  the  consideration  for  which  the  note  was  given  and  the  title 
to  which  the  creditor  retained  as  security  for  payment.  Had  the 
creditor  succeeded  in  this  action,  the  result  would  have  been 
beneficial  to  the  guarantor  as  well  as  to  himself.  The  suit  was 
consistent  with  the  contract  of  conditional  sale  and  with  the 
contract  to  pay  embraced  in  the  note,  inasmuch  as  such  actions 
are  in  this  8tate  one  mode  of  enforcing  payment  in  cases  of  condi- 
tional sales. 

3.  A  plea  of  settlement,  without  setting  out  either  the  terms  of  the 
settlement  or  its  agreed  result  as  to  release,  discharge,  satisfaction 
or  extinguishment  of  the  liability  sought  to  be  enforced  by  the 
action,  sets  forth  no  defence. 

4.  A  guarantor  who  binds  himself  for  the  payment  of  a  promissory 
note  given  for  the  price  of  personal  property  sold  by  the  payee  to 
the  maker  of  the  note,  with  a  reservation  of  title,  is  discharged  by 
failure  of  the  payee  to  have  the  contract  of  conditional  sale  (which 
was  in  writing)  duly  recorded,  the  maker  of  the  note  having  sub- 
sequently, and  whilst  the  instrument  was  unrecorded,  sold  the 
property  to  a  bona  fide  purchaser  for  value,  whereby  it  becAme  lost 
to  the  payee  and  incidentally  to  the  guartintor  as  security  for  the 
debt.  Judgment  reversed  in  part,  and  in  part  affirmed, 
July  23,  vm. 
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Action  on  notes.  Before  Judge  McWhortbr.  Hart 
superior  court.     September  term,  1898. 

The  suit  was  against  Nance  as  guarantor  on  three 
promissory  notes,  dated  September  7,  1886,  and  due 
December  20,  1885,  October  20,  and  December  20,  1886. 
The  declaration  alleges  that  Smith,  the  maker  of  the 
notes,  is  insolvent  and  a  non-resident  of  the  State. 
Each  of  the  notes  stipulates  that  the  title  to  a  gin, 
feeder,  condenser  and  press,  for  which  it  is  given,  shall 
remain  in. the  plaintiff  until  this  note  is  paid  in  full.  On 
each  is  the  following,  signed  by  defendant :  "  For  value 
received  we  guarantee  the  payment  of  this  note,  and 
waive  protest  and  notice  of  protest."  Defendant's 
special  pleas  were  stricken  on  motion,  and  he  excepted. 
These  pleas  are,  in  brief,  as  follows : 

1.  Defendant  is  released  from  liability;  for  that  plain- 
tiff retained  the  title  to  the  machinery  described,  and 
by  negligence  and  delay  in  prosecuting  suit  on  the  notes 
against  the  maker,  the  machinery  was  lost  as  security, 
the  same  having  been  sufficient  to  have  paid  said  debt 
Smith  was  solvent  and  amply  able  to  pay  the  notes 
when  they  matured,  and  by  reasonable  diligence  on  the 
part  of  plaintiff'  the  money  could  have  been  made ;  but 
by  negligent  delay  to  prosecute  suit  for  several  years 
after  the  notes  matured.  Smith  was  allowed  to  sell  out 
all  of  his  property  and  leave  the  country.  Plaintiff  has 
never  sued  or  exhausted  the  maker,  and  has  no  right  of 
action  against  this  defendant  till  then.  Plaintiff  did 
not  notify  this  defendant  or  call  on  him  to  settle  the 
notes  within  a  reasonable  time  after  default  of  payment 
on  the  part  of  the  maker. 

2.  Plaintiff  elected  to  rescind  the  trade  nnder  which 
the  machinery  was  sold  and  the  notes  taken,  by  bring- 
ing an  action  of  trover  in  Madison  superior  court  against 
T.  J.  Hunt  who  was  at  the  time,  in  possession  of  the 
machinery,  and  on  the  trial   a  verdict  was   rendered 
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against  plaintiff.  The  trover  suit  was  an  election  of 
legal  remedies  by  plaintiff,  which  bound  him  to  that 
remedy  alone,  and  released  defendant  from  any  liability. 

8.  On  or  about  the day  of  December,  1885,  de- 
fendant and  plaintiff  had  a  full  and  final  settlement  of 
all  matters  and  things  between  them,  which  settlement 
included  defendant's  liability  on  said  notes  sued  on. 
After  said  settlement,  defendant  relying  on  it  took  no 
steps  to  protect  himself  out  of  Smith,  as  he  might  other- 
wise have  done,  and  had  no  intimation  that  plaintiff 
claimed  that  he  was  still  bound  on  the  notes,  until  this 
suit  was  filed. 

4.  To  protect  their  lien  it  was  necessary  to  have  the 
notes  recorded  as  a  mortgage,  which  plaintiff'  failed  to 
do,  which  failure  exposed  defendant  to  greater  liability 
and  increased  his  risk.  In  consequence  of  this  failure, 
plaintift*'s  lien  on  the  property  was  lost,  the  same  was 
sold  to  a  bona  fide  purchaser,  and  could  not  be  held 
bound  for  the  payment  of  said  debt ;  whereby  defendant 
was  injured,  and  was  discharged  from  all  liability  to 
pay  the  notes. 

A.  G.  McCuRRY  and  P.  P.  Proffitt,  for  plaintiff  in 
error. 


»4    (S6l| 

Baglby  et  al.  v.  Kennedy. 

103    437| 
I  94    tf51 

111  J^ 

The  execution  of  a  lost  deed  embracing  lands  in  two  counties  can-  94  os] 
not  be  proved,  as  to  land  in  one  of  the  counties  wherein  the  deed 
was  never  recorded,  by  a  certified  copy  from  the  record  of  the 
other  county,  in  which  it  was  duly  recorded.  And  without  first 
proving  the  execution  of  an  original  deed,  a  copy  of  the  same  taken 
from  the  records  of  a  county  in  which  the  land  in  controversy  is 
not  situate,  cannot  be  received  in  evidence. 
The  evidence  as  to  execution  qt  genuineness  of  the  all^^d  original 
deed  was  insufficient  to  make  a  prima  facie  case,  and  the  court  did 
not  err  in  granting  a  nonsuit.  Judgment  affirmed, 

July  90, 1884. 
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Ejectment.  Before  Judge  Hutchins.  Gwinnett  su- 
perior court.     September  term,  1898. 

This  case  has  been  to  the  Supreme  Court  three  times 
before.  81  Ga.  721;  85  Ga.  703;  92  Ga.  280.  Essen- 
tial  to  make  a  frima  facie  case  for  the  plaintiffB  was  proof 
of  execution  of  an  instrument  the  original  of  which 
was  lost,  purporting  to  have  been  executed  On  April  4, 
1849,  conveying  lands  in  Forsyth  and  Gwinnett  counties 
to  Dorcas  Hardin  for  her  life,  with  remainder  to  her 
children  by  James  Hardin.  It  was  admitted  that  the 
records  of  Gwinnett  county  were  destroyed  by  fire  in 
1871.  Plaintift's  oftered  in  evidence  a  certified  copy 
from  the  records  of  Forsyth  county,  purporting  to  be  a 
copy  of  the  instrument  in  question.  It  was  rejected, 
and  a  nonsuit  was  granted. 

Sam.  J.  Winn,  for  plaintiffs. 
T.  M.  Pebples,  for  defendant. 


Medlock  v.  Miller,  executor. 

1.  Where  a  witness  in  testifying  actually  used  the  word  "  advance* 
ment,"  there  was  no  error  in  instructing  the  jury  to  inqnire  in 
what  sense,  taking  into  consideration  all  the  testinciony  of  the  wit- 
ness, he  used  this  word,  that  is,  as  to  whether  he  meant  to  testify 
that  a  payment  referred  to  was  an  advancement  by  a  deceased 
person  in  its  technical  sense,  or  simply  a  payment  upon  a  debt^dae 
by  that  person  or  by  her  deceased  husband. 

2.  The  action  being  against  an  executor,  the  plaintiff  was  not  a  com- 
petent witness  to  testify  as  to  transactions  between  himself  and 
the  testatrix  in  her  lifetime,  involved  in  the  present  action. 

3.  Other  questions  attempted  to  be  made  in  the  motion  for  a  new 
trial  are  not  presented  in  such  manner  that  they  can  be  con- 
sidered by  this  court. 

4.  The  verdict  was  fully  warranted  by  the  evidence,  and  there  was 
no  error  in  refusing  to  grant  a  new  trial.  Judgment  affirmed. 
July  30.  1894. 

Appeal.    Before  Judge  Hutchins.     Gwinnett  supe- 
rior court.     September  term,  1893. 
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Medlock  cited  Miller,  executor  of  Sarah  Bagwell^  to 
show  cause  why  he  did  not  pay  plaintiif  a  legacy  of  $200 
bequeathed  to  him  in  her  will.  Defendant  pleaded 
that  the  legacy  had  been  adeemed  by  payment  to  plain- 
tiff before  the  death  of  testatrix.  The  verdict  was  for 
the  defendant,  and  plaintift''s  motion  for  a  new  trial  was 
overruled.  The  will  was  dated  March  11,  1886.  Tes- 
tatrix died  in  February,  1888,  and  the  will  was  probated 
in  that  month.  Defendant  introduced  two  receipts  from 
plaintiff  to  Holt,  the  general  agent  of  testatrix,  one  dated 
December  8,  1886,  for  $55  "on  the  amount  of  money 
due  me  from  Sarah  Bagwell  ";  the  other  dated  Novem- 
ber 2,  1887,  for  $145  "  due  me  from  Sarah  Bagwell." 
Plaintiff'  was  Mrs.  Bagwell's  nephew,  lived  in  Carroll 
county,  and  was  at  her  house  in  Gwinnett  county  when 
these  payments  were  made.  He  contended  that  they 
were  received  by  him  in  settlement  of  indebtedness  by 
open  account  due  him  by  Mrs.  Bagwell  or  her  deceased 
husband,  and  not  in  payment  of  what  she  gave  him  in 
her  will ;  and  there  was  testimony  by  plaintiff'  and  his 
wife  in  support  of  this  contention,  she  testifying  that 
nothing  was  said  at  the  time  the  money  was  paid.  It 
appeared  that  Mrs.  Bagwell's  husband  died  inl881.  He 
owned  a  large  estate  and  was  not  insolvent.  She  also 
was  perfectly  solvent,  held  a  large  estate,  and  usually 
paid  debts  before  they  were  due ;  and  a  debt  against 
■either  one  of  them  could  have  been  collected  at  any 
time.  After  his  death,  her  agent  for  four  or  five  years 
never  heard  of  any  claim  or  debt  due  plaintiff*.  She  told 
Holt  to  pay  plaintiff*  the  money  represented  by  the  re- 
ceipts. Holt  testified  that  on  paying  it,  he  told  plain- 
tiff' that  she  had  told  him  (Holt)  to  turn  it  over  to  plain- 
tiff' as  an  advancement.  Nothing  was  said  about  it  be- 
ing in  lieu  of  a  legacy,  and  Holt  did  not  then  know  that 
her  will  contained  a  bequest  to  plaintiff'. 

The  substantial  grounds  for  a  new  trial  are  sufli- 
-ciently  indicated  by  the  head-notes. 
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C.  H.  Brand,  for  plaintift'. 
T.  M.  Peeples,  for  defendant. 


6541 
727 

6541  Bagwell  v.  The  Town  op  Lawrenceville. 

538| 
$>4| 

731 1  1.  The  phrase,  ''An  act  to  amend  the  several  acts  incorporatiDg  the 

"eM  Town  of  Lawrenceville,"  is  sufficiently  descriptive  of  the  law  to  be 

amended,  the  amending  act  not  undei*taking  to  expressly  repeal 
^j  or  modify  any  of  the  provisions  contained  in  the  acts  incorporat- 

ing the  Town  of  Lawrenceville,  but  only  adding  affirmative  legis- 
lation which  might  have  been  constitutionally  enacted  without 
making  any  reference  whatever  to  existing  laws  touching  that 
town,  the  sole  repealing  clause  in  the  act  being  the  usual  general 
clause  repealing  all  conflicting  laws  and  parts  of  laws.  The  de- 
scriptive phrase  being  set  out  in  the  title  of  the  act,  it  was  unnec- 
eaa&ry  to  repeat  it  in  the  body  of  the  same. 
2.  A  statutory  power  conferred  upon  a  municipal  corporation,  *'  to 
protect  the  health,  property  and  person  of  the  citizens  of  the  town, 
and  to  preserve  peace  and  good  order  therein/'  and  "  to  make  and 
pass  all  needful  orders,  by-laws,  ordinances,  resolutions,  rules  and 
regulations,  not  contrary  to  the  constitution  and  laws  of  this  State, 
and  to  prescribe,  impose  and  enact  reasonable  fines  and  penalties, 
etc.,''  is  comprehensive  enough  and  specific  enough  to  enable  the 
corporation  to  pass  and  enforce  an  ordinance  prohibiting  any  per- 
son from  keeping  a  "  blind  tiger,"  or  keeping  for  sale,  barter  or 
exchange  any  vinous,  spirituous  or  malt  liquors  within  the  cor- 
porate limits  of  the  town,  there  being  no  law  of  the  State  which 
prohibits  or  makes  penal  the  acts  to  which  the  ordinance  applies, 
and  it  not  appearing  that  the  county  in  which  the  town  is  situate 
is  one  in  which  liquors  could  lawfully  be  sold  with  or  without 
license.  It  is  legitimately  within  the  scope  of  general  police  powera 
to  inhibit  the  keeping  of  intoxicating  liquors  for  illegal  sale,  or 
the  keeping  of  places  for  conducting  such  sales. 
July  so,  1894.  Judgment  affirmed. 

Certiorari.  Before  Judge  Hutchins.  Gwinnett  supe- 
rior court.     SeptembQr  term,  1893. 

Bagwell  was  convicted  in  the  naayor's  court  of  Law- 
renceville for  violating  the  ordinance  described  in  the 
second  head-note;  which  conviction  was  sustained  on 
certiorari.  He  contended  that  the  charter  Of  the  town 
conferred  no  power  to  enact  such  legislation  (see  Acts 
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1882-83,  p.  856);  also,  that  the  act  just  cited  is  violative 
of  the  constitutional  provisions  found  in  the  code, 
§§5076,  5067. 

C.  H.  Brand,  for  plaintift'  in  error. 


Ambrose  i\  Ambrose,  administratrix. 

1.  The  case  was  hot  within  the  statute  of  frauds.    Cknlei  §1951 ;  Little 
V.  McCarter,  89  N.  Car.  233. 

2.  The  evidence  fully  warranted  the  verdict,  and  there  was  no  error 
in  denying  a  new  trial.  Judgment  affirmed, 
July  so.  1894. 

Complaint.  Before  Judge  Hutchins.  Gwinnett  su- 
perior court.     September  term,  1893. 

The  administratrix  of  J.  D.  Ambrose  sued  B.  8.  Am- 
brose for  $100,  her  claim  being,  in  substance,  as  follows: 
Two  parcels  of  land  were  for  sale,  one  at  $1,500,  the 
other  at  $900.  They  would  not  be  sold  without  selling 
both.  B.  S.  Ambrose  wanted  to  buy  the  land,  but  his 
father  would  furnish  only  |1,500,  and  he  procured  his 
brother  J.  D.  to  buy  the  second  place  and  give  his  notes 
for  $900,  upon  the  oral  agreement  that  he  was  to  pay 
only  $800  for  it  and  B.  S.  would  pay  him  the  $100  differ- 
ence. Plaintiff  has  paid  off  the  notes  for  $900  since  the 
death  of  J.  D.,  and  defendant  refuses  to  pay  the  $100. 
There  were  pleas  of  the  general  issue  and  the  statute  of 
frauds.  On  conflicting  evidence  the  jury  found  for  the 
plaintiff',  and  defendant's  motion  on  the  general  grounds 
for  a  new  trial  was  overruled. 

JuHAN  k  McDonald,  for  plaintiff'  in  error. 
C.  H.  Brand,  contra. 
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Carter,  administrator,  v.  Darnell. 

An  administrator  does  not  lose  possession  of  land  or  the  right  to  ex- 
pel an  intruder  by  reason  of  having,  previously  to  the  intrusion 
complained  of,  caused  the  lands  of  his  intestate  to  be  partitioned 
in  kind  among  the  heirs-at-law,  the  parcel  in  controversy  not  hay- 
ing been  taken  possession  of  by  the  heir  to  whom  it  was  assigned, 
and  the  administrator  not  having  parted  with  his  possession  to 
any  one,  but  on  the  contrary  having  made  arrangements  with  a 
stranger  to  occupy  the  land  as  his  tenant  for  the  current  year, 
and  the  intrusion  consisting  of  an  entry  by  the  all^^d  intruder, 
when  the  administrator's  tenant  was  about  to  enter  and  woald 
have  entered  but  for  being  excluded  by  the  intruder. 
July  80, 1894.  Judgment  revened. 

Affidavit  to  ejfect  intruder.  Before  Judge  Wellborn. 
Eabuu  superior  court.     August  term,  1898. 

W.  J.  Carter,  as  administrator  of  his  father  Thomas 
Carter,  made  affidavit  to  eject  A.  A.  Darnell,  as  an  in- 
truder, from  a  house  and  parcel  of  land.  Defendant 
made  a  counter-affidavit;  the  jury  found  in  his  favor, 
and  plaintift*'s  motion  for  a  new  trial  was  overriiled. 
The  material  ground  of  the  motion  ip,  that  the  court 
erred  in  charging  the  jury  as  follows:  "If  you  believe 
from  the  evidence  that  the  plaintiff*  petitioned  the  ordi- 
nary for  a  division  of  the  lands  of  his  father's  estate  in 
kind,  and  that  commissioners  were  appointed  for  that 
purpose,  and  their  report  had  been  filed  with  the  ordi- 
nary and  recorded  by  him  previously  to  the  bringing  of 
this  suit,  and  that  the  commissioners  so  appointed  al- 
lotted this  land  in  dispute  to  the  plain tift'^s  brother  John 
or  some  one  of  the  heirs,  then  I  charge  you  that  the 
title  had  passed  out  of  the  plaintiff*  and  he  could  not  re- 
cover in  this  action." 

W.  S.  Paris,  by  J.  J.  Kimsey,  for  plaintiff*. 
W.  F.  PiNDLEY,  by  W.  C.  Glenn,  for  defendant. 
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Lumpkin  Comrrr  v.  Williams.  \^  ^\ 

A  judgment  in  iavor  of  a  county  against  one  of  its  debtors  for  a  spe- 
cific sum  of  money  may  be  enforced  by  execution,  notwithstanding 
an  agreement  by  counsel,  which  was  incorporated  in  the  judgment, 
stipulating  that  the  judgment  should  in  no  wise  be  in  the  way  of 
a  certain  claim  for  extra  compensation  which  the  defendant  then 
had  pending  before  the  grand  jury  of  the  county.  This  stipula- 
tion could  not  be  construed  as  entitling^  or  as  intended  to  entitle, 
the  defendant  to  any  deduction  or  delay  of  payment  by  reason  of 
said  claim  either  before  or  after  its  allowance  by  the  grand  jury, 
since  the  statute  (Code,  23697)  requires  the  imposition  of  a  tax  to 
pay  claims  for  extra  compensation,  and  does  not  render  them  a 
charge  upon  the  general  funds  of  the  county.  Judgment  reverBetL 
JuJy  80,  18M.  ^ 

Equitable  petition.  Before  Judge  Wellborn.  Lump- 
Idn  superior  court.     October  term,  1898. 

On  the  petition  of  Williams,  the  court  granted  an 
order  restraining  the  sherifi'  from  further  proceeding  to 
enforce  an  execution  against  Williams,  until  the  next 
term  of  the  superior  court  and  until  Williams  had  an 
opportunity  to  present  his  claim  to  the  grand  jury  at 
that  term.  His  petition  alleged,  that  in  the  superior 
eourt  a  judgment  had  been  rendered  against  him  for 
about  $360,  upon  a  suit  by  the  county  against  him  as 
ordinary  thereof,  for  alleged  overcharges  against  the 
•county;  and  as  a  part  of  the  judgment  it  was  agreed  in 
writing  between  the  attorneys  for  the  county  and  pefi- 
tioner,  that  the  judgment  was  not  to  be  in  the  way  of 
liis  claim  for  extra  compensation  then  pending  before 
the  grand  jury.  He  has  a  valid,  subsisting  and  bona  fide 
<;laim  which  is  a  legal  charge  against  the  county  for  ex- 
tra  services,  for  more  than  enough  to  pay  oft'  the  judg- 
ment. When  he  permitted  the  judgment  to  be  entered, 
he  believed  the  grand  jury  would  pass  on  his  claim,  and 
itllow  him  at  least  enough  to  balance  the  judgment 
agreed  on;  but  before  the  judgment  was  signed,  the 
^rand  jury  refused  to  consider  his  claim,  the  foreman 

TM-4S 


Digiti 


zed  by  Google 


668  March  Term,  1894.  [94  Ga. 

arbitrarily  refusing  to  give  him  or  hie  counsel  a  hearing 
before  the  jury,  who  in  their  general  presentments  simply 
reported  against  his  claim  on  the  ground  that  it  was 
barred.  He  cannot  present  his  claim  before  another 
grand  jury  until  the  April  term,  1894.  It  would  be  in- 
equitable and  unjust  to  require  him  to  pay  the  judgment, 
when  the  county  is  indebted  to  him  in  a  larger  sum,  and 
in  view  of  the  agreement  that  he  should  be  heard  before 
the  grand  jury. 

Perry  &  Dean,  M.  L.  Smith,  H.  Thompson  and  G.  K. 
LooPBR,  for  plaintift'  in  error. 


Martin  v.  Oslin. 


The  action  being  for  the  conversion  of  a  mule  and  for  the  recovery 
of  hire,  a  verdict  finding  a  specific  sum  with  interest  thereon  from 
a  date  preceding  the  time  of  conversion,  is  contrary  to  law,  both 
because  interest  as  such  is  not  recoverable  in  the  action,  and  if  it 
were  recoverable,  the  accrual  thereof  would  begin  with  the  con- 
version and  not  before.  Irrespective  of  other  grounds  of  the  mo- 
tion, the  court  was  warranted  in  granting  a  new  trial  for  this  canse; 
and  inasmuch  as  the  case,  on  its  substantial  merits,  is  by  no  means 
clear  in  behalf  of  the  plaintiff  below,  the  judgment  granting  a 
new  trial  is  affirmed.  Judgment  affirmed. 

July  80, 1884. 

Trover.     Before   Judge   Wellborn.     Hall    superior 

court.     July  term,  1893. 

•  

F.  M.  Johnson,  W.  F.  Findley  and  Glenn  &  Maddox, 

for  plaintiff. 

H.  H.  Perry  and  H.  H.  Dean,  for  defendants. 


East  Tenn.,  Va.  &  Qa.  Railway  Co.  v,  McClure. 

In  view  of  the  fact  that  the  plaintiff,  shortly  after  receiving  the  in- 
jury, joined  in  a  sworn  report  of  the  facto,  in  which  it  was  stated 
that  the  occurrence  was  an  accident  and  that  no  employee  of  th<» 
company  was  to  blame ;  and  there  being  abundant  evidence  that 
the  plaintiff  knew  the  contente  of  the  report  and  voluntarily  took 
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it  to  the  notary  who  administered  the  oath  to  him,  the  verdict  was 
contrary  to  the  evidence  as  a  whole,  studying  it  carefully  from  an 
honest  and  impartial  standpoint ;  and  the  court  having  erred  in 
charging  the  jury  with  reference  to  the  use  of  the  Carlisle  tables, 
a  new  trial  should  have  been  granted.  Judgment  reversed, 

July  80, 18M. 

Action  for  damages.  Before  Judge  Milnbr.  Whit- 
field superior  court.     April  term,  1893. 

The  suit  was  under  the  law  of  Alabama,  providing 
for  the  recovery  by  a  workmau  injured  while  in  the 
service  of  a  corporation,  by  reason  of  the  negligence  of 
any  servant  of  the  employer,  to  whose  order  or  direc- 
tion the  workman  at  the  time  was  bound  to  conform,  and 
when  his  injury  resulted  from  having  so  conformed. 
The  injuries  resulted  from  a  fall  by  plaintift*  as  he  was 
trucking  freight  from  a  car  across  two  skids  to  a  plat- 
form. It  was  raining,  and  the  skids  and  car-floor  were 
wet.  Plaintiff  had  been  employed  on  the  train  under 
the  direction  of  Smith,  the  conductor,  about  six  months. 
The  skids  were  of  suitable  length,  nearly  level,  properly 
placed  and  in  good  condition;  nothing  wrong  about 
them.  The  car-floor  was  slippery.  Plaintiff*  testified, 
that  he  had  started  backward  with  a  loaded  truck  from 
the  car  to  the  platform.  The  trucks  had  mounted  the 
skids.  That  was  the  usual  way  of  unloading.  He  had 
got  out  on  the  skids,  about  half  way  from  car  to  plat- 
form, thought  he  felt  one  of  the  skids  slip,  and  stopped- 
He  could  not  see  the  end  of  the  skids.  Smith  was  in 
the  car  checking  freight.  He  looked  up  and  said,  "All 
right;  go  ahead."  He  was  in  a  position  to  see  the  ends 
of  the  skids.  Plaintift*  started  again;  the  skids  slipped 
oft'  the  edge  of  the  car;  he  fell  and  the  truck  fell  upon 
him.  The  evidence  for  defendant  tended  to  show  that 
the  injury  was  caused  simply  by  accident,  and  that 
plaintifi'  so  swore  in  a  written  report  to  the  company  as 
to  how  the  accident  happened.  Smith  denied  telling 
plaintift'  to  go  ahead,  it  was  all  right.     There  was  testi- 
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mony  for  plaintiflf,  contradicted  by  that  for  defendant, 
tending  to  show  that  he  was  not  aware  of  the  contents 
of  the  written  report  when  he  signed  it,  and  that  the 
oath  was  not  administered  to  him.  After  verdict  for 
plaintiff*,  defendant  moved  for  a  new  trial  on  the  general 
grounds,  and  for  error  in  the  court's  charge  as  to  per- 
manent injury  and  the  use  of  the  Carlisle  mortality 
table,  there  being  no  reference  in  the  charge  as  to  the 
decrease  in  capacity  to  earn  money  as  plaintift'  grows 
older,  and  no  direction  as  to  how  to  find  the  present 
cash  value  of  his  lessened  capacity  to  labor,  except  by 
reference  to  this  table. 

McCuTCHEN  &  Shumate,  for  plaintiff  in  error. 
R.  J.  &  J.  McCamy,  contra. 


Williams  v.  Shulbr. 


1.  In  procuring  a  second  writ  of  certiorari  after  a  first  writ  in  the 
same  case  has  been  dismissed,  the  second  proceeding  being  a  re- 
newal of  the  first,  as  provided  for  in  the  code,  22932,  it  is  not 
necessary  to  produce  to  the  clerk,  or  file,  a  new  certificate  as  to  the 
payment  of  costs.  The  certificate  already  filed  with  the  first  peti- 
tion being  still  on  file,  may  be  treated  by  the  clerk  as  sufficient 
evidence  on  which  to  base  the  second  writ,  inasmuch  as  the  second 
proceeding  would  relate  alone  to  the  state  of  facts,  relatively  to 
the  justice's  court,  which  existed  when  the  first  proceeding  was 
instituted. 

2.  A  certificate  by  the  proper  officer,  stating  the  case  and  certifying 
that "  all  the  costs  have  been  paid,"  fairly  construed,  means  that 
aU  costs  which  may  have  accrued  on  the  trial  below  have  been 
paid.  Judgment  affirmed. 
July  80,  18M. 

Certiorari,  Before  Judge  Milner.  Catoosa  superior 
court.    August  term,  1893. 

Defendant  moved  to  dismiss  the  certiorari^  on  the 
ground  that  no  certificate  of  the  presiding  magistrate 
that  all  costs  had  been  paid  which  had  accrued  on  the 
trial  below,  was  filed  with  the  petition  and  bond.    Plain- 
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tift*  oftered  in  evidence  the  certificate  purporting  to  have 
been  filed  with  the  first  petition  for  certiorari  in  this  case, 
which  petition  was  dismissed  at  the  February  term,  1893. 
Said  certificate  was  dated  April  19,  1892,  was  signed  by 
the  justice  who  tried  the  case,  and  stated  the  following: 
"Received  of  James  Shuler  J10.90  dollars  in  full  pay- 
ment of  cost  in  case  of  James  Shuler  vs.  J.  C.  Williams, 
before  jury  in  the  1109th  district  G.  M.,  Catoosa  county; 
and  I  certify  that  all  the  costs  have  been  paid."  It  was 
objected  that  this  was  not  such  certificate  as  required  by 
law,  and  not  filed  with  the  other  papers.  The  objection 
and  the  motion  to  dismiss  were  overruled,  and  the  cer- 
tiorari was  sustained.     Defendant  excepted.    ' 

W.  E.  Mann,  for  plaintiff'  in  error. 
R.  J.  &  J.  McCamy,  contra. 


Reed  v.  Dougherty. 

One  who  has  made  a  contract  for  the  sale  and  conveyance  of  land, 
the  agreed  purchaser  never  having  entered  into  possession  nor 
taken  a  conveyance,  has  his  election  of  two  remedies,  if  the  con- 
tract be  binding  upon  the  other  party :  he  may  either  proceed  by 
an  equitable  action  for  specific  performance,  or  bring  an  action  at 
law  for  damages  for  breach  of  the  contract.  But  so  long  as  the 
title  is  in  himself,  although  he  may  have  tendered  a  conveyance, 
he  cannot  maintain  an  action  for  the  purchase  money,  or  for  a 
balance  of  the  same  when  some  of  it  has  been  paid.  It  follows 
that  the  present  action,  not  being  one  for  specific  performance  nor 
for  damages  for  a  breach  of  contract,  but  for  purchase  money,  is 
not  maintainable,  the  same  being  based  on  a  contract  signed  by 
the  plaintiff  only,  which  contract  is  in  the  following  terms:  "  La- 
Fayette,  Ga.,  Jany.  29th,  1891.  Received  of  A.  H.  Reed  one  hun- 
dred dollars  in  part  payment  for  the  following  described  lots:  35, 
36,  37,  71,  72,  7th  dist.  and  4th  section.  Also  247,  144,  50,  one  half 
of  51,  one  half  of  58,  and  forty  acres  (unknown),  and  94  and  95  in 
12th  dist.  4th  section,  on  the  following  terms:  price  $3.00  per  acre, 
$5,400.00;  payments  to  wit,  $1,800.00  when  deeds  and  abstracts  are 
delivered,  $200.00  in  stock  of  the  Northwestern  Southern  Invest- 
ment Co.,  the  balance  $3,400.00  notes  payable  in  12  months  at  6 
interest,  mtg.  back  to  secure  deferred  payments  " ;  there  being  no 
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evidence  that  the  defendant  ever  took  possession  of  the  lands,  or 
that  any  complete  and  final  delivery  of  the  conveyance  tendered 
to  him  by  the  plaintiflf  was  ever  made,  or  that  any  notes  or  mort- 
gage had  been  executed.  JudgmeiU  reversed. 

Joly  30,  1891. 

Attachment.  Before  Judge  Henry.  Walker  supe- 
rior court.     August  term,  1893. 

The  attachment  was  issued  against  Reed,  a  non-res- 
ident, and  was  levied  on  land.  In  his  declaration  plain- 
tift*  alleged,  that  Reed  was  indebted  to  him  the  sum  for 
which  the  attachment  was  issued,  for  the  purchase- 
money  of  a  number  of  land  lots;  that  defendant  entered 
into  a  written  contract  (set  out  in  the  head-note)  for  the 
purchase  of  said  land ;  that  plaintiff'  had  fully  complied 
with  all  the  conditions  of  the  same;  and  that  defendant 
had  utterly  failed  to  comply  therewith,  or  to  pay  the 
purchase  money  or  any  of  it.  There  was  a  verdict  for 
the  plaintiff*,  and  defendant's  motion  for  a  new  trial  was 
overruled. 

R.  M.  W.  Glenn  and  Payne  &  Walker,  for  plaintiff* 
in  error.  Copbland  &  Jackson  and  Lumpkin  &  Shat- 
TUCK,  contra. 


OuTBN  V.  The  North  &  South  Street  Railroad  Co. 

The  plaintiff  showing  by  his  own  evidence,  that  althouf2:h  he  had  re- 
quested the  driver  of  the  street-oar  to  stop  at  a  designated  place 
and  had  received  a  rude  and  profane  answer,  yet  upon  failure  of 
the  driver  to  stop  plaintiff  had  jumped  from  the  car  while  it  was 
in  motion,  and  without  again  requesting  the  driver  to  stop  or  noti- 
fying him  of  his  purpose  then  to  alight;  and  it  not  appearing  that 
the  driver,  when  he  struck  the  team,  kn^w  that  the  plaintiff  was 
attempting  to  alight,  or  that  there  was  any  such  emergency  as 
would  justify  the  plaintiff  in  alighting  from  the  moving  car,  the 
court  committed  no  error  in  granting  a  nonsuit. 
July  80, 1894.  Judgment  affirmed. 

Action  for  damages.     Before  Judge  Turnbull.    City 
court  of  Floyd  county.     September  term,  1898. 
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Outen  sued  the  street  railroad  company,  and  was  non- 
suited. His  testimony  was,  in  brief:  He  boarded  de- 
fendant's horse-car  and  paid  his  fare  into  the  box.  Driver 
told  him  he  would  put  him  ott*  wherever  he  desired. 
Before  he  arrived  at  his  destination  he  told  the  driver 
he  desired  to  alight  at  the  telegraph  post  about  fifty 
yards  ahead.  On  approaching  that  point  he  again  told 
the  driver  he  wanted  to  get  ott'  there.  Driver  replied,  "I 
will  stop;  but  if  I  don't,  by  G — ,  jump  off."  He  was 
standing  at  this  time  on  the  front  platform  with  the 
driver;  three  other  persons  also  were  on  the  front  plat- 
form, and  the  car  was  crowded  inside.  His  elbow  or 
right  arm  was  pressing  up  against  the  driver.  The  driver 
did  Dot  stop  at  the  designated  point,  but  about  fifty  feet 
beyond  slacked  up  to  a  slow  gait,  his  horses  walking, 
and  the  car  moving  about  as  fast  as  a  man  would  in  a 
"peart"  walk.  Plaintift*  (who  was  about  seventy  years 
old)  went  upon  the  steps  to  get  oft*,  placed  his  hand  upon 
the  iron  railing  of  the  car,  his  left  foot  on  lower  step, 
raised  his  right  foot  and  stepped  out  straight  from  the 
car  "  a  little  in  this  direction  "  (indicating  to  the  rear  of 
car).  Just  while  in  this  eftbrt,  the  driver  hit  the  horses 
and  the  car  gave  a  sudden  jerk,  which  threw  plaintiff 
on  the  road,  inflicting  injuries.  The  car  did  not  stop, 
but  moved  rapidly  on. 

Hal  Wright,  by  brief,  for  plaintiff. 


The  Chicago  Cheese  Co.  v.  Smith  &  Cothran. 

1.  Where  an  action  npon  an  account  is  brought  by  a  partnership  dis- 
solved since  the  account  was  made,  it  is  no  cause  for  nonsuit  that 
one  of  the  partners  has  assif^ned  in  writing;  his  interest  in  the  ac- 
count to  the  other.  Both  partners  being  before  the  court  as  parties 
to  the  action,  the  defendant  has  no  interest  in  the  question  of 
ownership  of  the  account,  as  between  the  plaintiffis  themselves. 
GUmore  v.  Bangs,  66  Oa.  403. 

2.  The  court  having  inadvertently  granted  a  nonsuit  because  of  a 
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supposed  defect  in  the  action,  as  to  parties,  and  not  having  passed 
.  upon  the  merits  of  the  motion  for  a  nonsuit  as  disclosed  by  the 
evidence,  it  was  proper  to  reinstate  the  case  on  motion  made  dur- 
ing the  same  term.  Judgment  affirmed, 
July  ao,  1894. 

Motion  to  reinstate.     Before  Judge  Turnbull.     City 
court  of  Floyd  county.     September  term,  1893. 

McHenry,  Nunnally  &  Nebl,  for  plaintiff  in  error. 
FoucHfi  &  Pouch6,  contra. 


Fields  i\  Bush  et  al. 

1.  The  will  involved  in  the  present  case  created  an  estate  in  the  tee* 
tator's  widow  for  and  during  her  life  or  widowhood,  without  refer* 
ence  to  whether  all  the  children  should  arrive  at  majority  within 
that  period  or  not. 

2.  A  sale  and  conveyance  by  her  of  a  portion  of  the  realty  embraced 
in  the  devise,  the  sale  being  made  privately  and  without  an  order 
of  the  ordinary,  would  pass  such  estate  as  she  had  as  devisee,  but 
no  more. 

3.  If  the  conveyance  from  her  was  procured  by  fraud  and  afterwards 
the  property  was  legally  sold  at  sheriff's  sale  under  a  judgment 
against  her  vendee,  the  purchaser  at  that  sale,  while  he  would  be 
affected  by  notice  of  the  fraud  were  she  reclaiming  the  property, 
is  entitled  to  hold  it  irrespective  of  the  question  of  fraud  or  do 
fraud,  during  her  life  or  widowhood,  as  against  any  claim  to  pos- 
session by  the  devisees  in  remainder,  children  of  the  testator. 
July  30, 1894.  Judgment  reverted. 

Equitable  petition.  Before  Judge  Milner.  Gordon 
superior  court.     August  term,  1893. 

I.  N.  Buckner  left  a  will  in  which  he  appointed  his 
wife  executrix*.  He  bequeathed  to  her  certain  realty, 
including  that  involved  in  the  present  case;  also  his 
merchandise,  furniture,  notes  and  accounts;  and  pro- 
vided that  she  should  have  full  power  to  collect  all  debts 
due  him  "  without  any  further  as  my  executrix  herein- 
after named,  during  her  life  or  widowhood,"  and  full 
power  to  manage  the  property  "  so  as  to  raise  and  edu- 
cate the  minor  children,  during  her  life  or  widowhood ; 
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then  the  remainder  to  be  sold  and  divided  equally  be- 
tween my  heirs."  In  another  item  he  directed  his  exec- 
utrix to  pay  JlOO  to  each  of  his  heirs  who  were  of  age, 
and  the  others  as  they  came  of  age,  as  she  might  be 
able  and  at  her  convenience.  She  made  a  private  sale 
and  conveyance  of  the  land  in  question  to  John  C.  Buck- 
ner  who  conveyed  it  to  his  wife,  who  conveyed  part  of 
it  to  Fields,  and  the  sheriff  levied  on  the  other  part  and 
sold  it  to  Fields.  This  action  was  brought  by  several 
children  of  I.  N".  Buckner  against  their  mother,  their 
brother  John  C.  and  his  wife,  and  Fields,  alleging  that 
the  deed  to  John  C.  was  procured  by  his  fraud  of  which 
defendants  had  full  notice,  that  Mrs.  Buckner  had  no 
power,  under  the  will,  to  sell  the  property,  etc.  There 
was  a  verdict  for  plaintiffs,  upon  which  a  decree  was 
taken  setting  aside  the  deeds  and  vesting  the  title  in 
plaintiffs.  Fields  moved  for  a  new  trial,  and  the  motion 
was  overruled.  The  questions  m^de  by  the  grounds  of 
the  motion  appear  from  the  head-notes. 

W.  H.  Dabnby  and  R.  J.  &  J.  McCamy,  for  plaintiff 
in  error.  McCutchbn  &  Shumate,  J.  C.  Fain  and  W.  R. 
Rankin,  contra. 


I  M    665 
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KiNO,  administrator,  et  al.  v.  Johnson,  ordinary,  for  use,  mi  039 

121    473 

1.  A  widow  who,  by  reason  of  her  having  been  administratrix  upon 
her  husband's  estate,  had  in  her  hands,  or  was  chargeable  with, 
funds  or  property  of  the  estate  sufficient  to  pay  the  allowance 
subsequently  made  to  her  of  a  year's  support  for  herself  and  chil- 
dren, and  who  is  still  chargeable  therewith,  has  no  right  to  enforce 
by  execution  payment  of  the  allowance  out  of  the  assets  of  the 
estate  in  the  hands  of  her  successor  in  the  administration. 

2.  The  return  of  the  appraisers,  though  it  has  become  final  as  to  the 
amount  to  which  the  widow  and  children  are  entitled  for  their 
year's  support,  is  no  evidence  against  the  administrator  to  charge 
him  with  assets,  inasmuch  as  the  statute  makes  no  provision  for 
objecting  to  the  return  on  the  ground  of  deficient  assets.  The 
return  by  the  sheriff  of  nulla  bona  upon  the  execution  in  favor 
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of  the  widow  against  the  administrator,  is  of  itself  no  evidence  of 
a.  devastavit,  « 

3.  In  an  action  on  the  bond  of  an  administrator,  brought  by  the 
widow  for  failure  to  pay  her  year's  support,  the  administrator  can- 
not by  plea  or  answer  call  the  plaintiff  to  account  as  a  removed 
administratrix  who  preceded  him  in  the  trust ;  though  he  may 
show  that  she  had  assets  belonging  to  the  estate  out  of  which  the 
year's  support  should  have  been  paid  by  her,  instead  of  sending  an 
execution  against  him. 

4.  As  against  a  general  demurrer  or  mere  motion,  a  plea  containing 
a  good  defence  to  the  action  is  not  vitiated  by  setting  up  other 
matters  and  praying  for  relief  which  cannot  be  granted. 

July  ao,  1891.  Judgment  reversed. 

Action  on  bond.  Before  Judge  Henry.  Floyd  supe- 
rior court.     September  term,  1893. 

The  suit  was  upon  the  bond  of  J.  King  as  administra- 
tor de  bonis  non  of  Joseph  Weber,  for  the  use  of  Weber's 
widow  and  minor  children.  Defendants'  pleas  were 
stricken  on  motion,  and  they  excepted.  The  petition 
alleged,  in  brief,  that  King  qualified  and  took  possession 
of  the  property  of  the  estate,  amounting  to  J6,584;  that 
Mrs.  Weber  for  herself  and  children  applied  for  year's 
support,  which  (Jl,060  in  money)  was  duly  set  apart, 
and  the  return  of  the  appraisers  admitted  to  record ;  that 
the  administrator  was  duly  served  with  this  proceeding 
and  did  not  defend  the  same,  but  refused  to  pay  the  sum 
80  set  apart,  and  paid  out  the  proceeds  of  the  estate 
to  pretended  claims  of  junior  rank  to  the  claim  for 
year's  support;  that  execution  issued  against  him  for  the 
amount  so  set  apart,  upon  which  there  was  a  return  of 
nitUa  bona^  etc.  The  pleas  set  up,  in  brief,  the  follow- 
ing: Joseph  Weber  died  on  September  4, 1890,  leaving 
a  valuable  and  solvent  estate.  His  widow  became  his 
administratrix,  took  possession  of  the  property  (appraised 
at  $8,287.10)j  took  dower  out  of  the  same,  took  charge 
of  his  business  with  a  large  stock  of  goods,  and  without 
authority  she  employed  hands,  incurred  debts,  paid  out 
money  received  from  sales  of  goods,  and  conducted  the 
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business  in  an  illegal  and  extravagant  manner,  render- 
ing the  estate  insolvent.  For  this  reason,  and  because 
her  bond  was  insufficient,  she  was  removed  from  her 
trust  on  April  13, 1891.  She  made  no  return  until  June 
thereafter.  King  qualified  on  July  6,  1891.  He  has 
frequently  called  her  to  account  for  her  acts  as  adminis- 
tratrix, but  she  refuses  to  come  to  any  account  or  to  pay 
him  any  of  the  money  of  the  estate  in  her  hands.  She 
collected  (4,763.20  in  money  of  the  estate,  and  has  in 
her  hands  unaccounted  for  $2,828.07.  She  and  her 
children  were  supported  out  of  the  estate  up  to  the  time 
of  her  removal.  She  has  received  from  the  estate  and 
has  in  hand  sums  largely  more  than  the  sum  set  apart 
as  a  year's  support.  She  is  indebted  to  the  estate  for 
money  collected  and  paid  out  without  the  ordinary's 
consent,  in  the  management  of  the  business.  She  has 
illegally  taken  credit,  besides  commissions,  for  J640 
extra  compensation  and  $50  attorney's  fee.  By  way  of 
cross-bill  defendants  pray,  that  she  be  required  to  come 
to  a  full  account  for  her  acts  as  administratrix,  and  be 
charged  with  all  money  and  property  of  the  estate  con- 
sumed by  her  and  the  children  for  their  maintenance 
until  her  discharge,  and  be  made  to  pay  over  all  money 
collected  and  paid  out  by  her  in  running  the  business 
after  December  31,  1890,  and  the  commissions,  extra 
compensation  and  attorney's  fee,  and  the  (133.60  bal- 
ance admitted  to  be  in  her  hands  at  the  time  of  her  re- 
turn ;  that  the  judgment  in  her  favor  for  a  year's  sup- 
port be  decreed  satisfied,  etc. 

Reece  &  Denny  and  Fought  &  Fouch6,  for  plaintifts  in 
error.    Nat  Harris  and  H.  M.  Wright,  contra. 
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Montague  &  Company  v.  The  Chattanooga,  Rome  and 
Columbus  Railroad  Company. 

1.  An  action  against  a  railroad  company  by  a  material  man  to  enforce 
a  statutory  lien  upon  the  railroad  for  the  price  of  material  sold, 
not  to  the  company  but  to  a  contractor,  is  not  amendable  so  as  to 
charge  the  company  as  a  debtor  to  the  plaintiff  for  the  value  of 
the  material  as  goods  sold  and  delivered,  or  as  goods  of  the  plain- 
tiff  used  and  appropriated  by  the  company  in  constructing  its 
railroad.  Such  an  amendment  would  introduce  a  wholly  new  and 
distinct  cause  of  action. 

2.  In  respect  to  the  dismissal  of  the  action  after  the  proposed  amend- 
ment was  disallowed,  the  case  is  ruled  by  Lombard  v.  The  Trustees, 
etc.,  73  Ga.  322,  and  Castleberry  v.  JohmUm,  92  Go.  499, 17  S.  E.  Rep. 
772.  Judgment  affirmed, 
July  ao,  1894. 

Petition.  Before  Judge  Henry.  Floyd  superior  court. 
September  term,  1893. 

The  original  petition  was  brought  on  July  21,  1888, 
against  the  railroad  company,  to  foreclose  a  lien  claimed 
by  plaintiffs  as  material  men,  for  culvert  pipe  used  in 
the  construction  of  the  railroad,  of  the  value  of  $165.40, 
furnished  by  them  on  March  5,  1888,  to  the  Chattahoo- 
chee Brick  Co.,  the  contractor  for  building  the  road. 
In  October,  1888,  the  railroad  company  pleaded  not  in- 
debted, and  denied  that  plaintiffs  had  any  lien  on  the 
railroad.  In  January,  1890,  plaintifls  filed  an  amend- 
ment which  was  allowed,  making  the  brick  company,  a 
corporation  domiciled  in  Fulton  county,  a  party  defend- 
ant, and  alleging  that  said  company  had  notice  of  the 
claim  of  lien,  and  in  May,  1888,  admitted  its  liability 
for  the  debt  and  promised  to  pay  it,  but  had  since  re- 
fused to  do  so;  that  it  had  been  paid  by  the  railroad 
company  largely  more  than  this  debt,  in  full  settlement 
of  the  contract  for  the  construction  of  the  road,  and 
either  it  had  been  paid  the  fund  due  plaintiffs  and  was 
holding  it  for  their  use,  or  the  railroad  company  held 
the  fund  back  in  the  final  settlement  and  was  holding  it 
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for  plaintiftV  use;  that  both  companies  knew,  long  be- 
fore settlement,  that  the  debt  was  due  and  that  each  of 
them  was  liable  therefor,  and  yet  each  was  seeking  to 
evade  it  as  if  by  common  consent.  The  brick  company 
was  not  served  until  January  27, 1891.  It  demurred  for 
want  of  jurisdiction,  it  being  a  resident  of  Fulton 
county;  and  for  want  of  a  cause  of  action  against  it, 
and  because  the  suit  should  have  been  brought  within 
a  year  from  the  filing  of  the  lien.  Plaintifi's  ofiered  an 
amendment,  alleging  that  if  they  were  not  entitled  to 
have  their  lien  established,  as  the  railroad  company  re- 
ceived and  appropriated  the  pipe  to  its  own  use,  they 
are  entitled  to  recover  generally  against  it  for  the  amount 
due,  as  in  ordinary  actions  for  debt  on  implied  contracts; 
and  they  prayed  that  the  suit  be  converted  into  an 
action  for  that  purpose.  This  amendment  was  disal- 
lowed, and  the  action  was  dismissed  on  motion. 

Henrt  Walker,  for  plaintifis. 

Fouoh£  &  Fouch£  and  J.  Branham,  for  defendant. 


Booz  V.  Batty.  I  w  w» 


After  the  defendant  in  a  suit  upon  a  promissory  note,  brought  and 
tried  in  a  justice's  court,  has  established  in  that  court  the  defence 
of  payment,  failure  to  reduce  the  defence  to  writing  before  the  jury 
is  stricken  in  the  superior  court  to  try  an  appeal  taken  by  the 
plaintiff,  will  not  preclude  the  filing  of  a  proper  plea  of  payment 
then  tendered,  unless  it  affirmatively  appears  that  some  injustice 
will  be  done  the  plaintiff  by  allowing  the  plea  to  be  filed.  Where, 
on  the  contrary,  it  affirmatively  appeared  that  the  same  defence 
sought  to  be  set  up  by  the  plea  was  litigated  in  the  justice's  court, 
it  was  error  not  to  permit  the  plea  to  be  filed.  This  ruling  is 
made  in  full  view  of  the  acts  of  Sept.  26th,  1883  (Acts  1882-3,  p. 
103),  Oct.  15th,  1885  (Acts  1884-5,  p.  97),  and  Oct.  16th,  1891  (Acts 
1890  1,  p.  111).  Judgment  reversed, 

August  6, 18M. 

Appeal.     Before  Judge  Hei^ry.     Polk  superior  court. 
August  term,  1893. 
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Suit  was  broiiglit  in  justice's  court  on  three  promis- 
sory notes.  Defendant  had  judgment  in  each,  and  ap- 
peals were  taken  to  the  superior  court,  where  the  cases 
were  consolidated.  Plaintiff  moved  for  judgment  in  his 
favor,  because  the  suits  were  upon  unconditional  con- 
tracts and  no  written  plea  had  been  filed  in  the  justice's 
court.  Thereupon  defendant  offered  a  written  plea  set- 
ting up  the  defence  of  payment ;  and  offered  to  show  to 
the  court  that  the  defence  therein  set  forth  was  made 
to  the  suits  in  the  justice's  court,  and  that  no  point  or 
objection  was  made  there  on  the  ground  that  the  defence 
was  not  reduced  to  writing.  This  was  overruled  by  the 
court,  the  plea  disallowed,  and  judgment  for  plaintiff 
rendered. 

A.  Richardson,  Blancb  &  Fielder  and  Colvillb  & 
Notes,  for  plaintiff  in  error.    Irwin  &  Bunn,  contra. 


FORMBY    V.    ShACKLBFORD. 

Until  an  execution  issuing  from  a  justice's  court  has  been  properly 
"  backed/'  a  constable  of  a  county  other  than  that  in  which  the 
writ  was  issued  has  no  authority  to  make  any  levy  or  return  by 
virtue  thereof.  Consequently,  an  entry  of  no  property  to  be  found, 
made  by  such  a  constable  on  an  execution  before  it  was  *'  backed/' 
will  not  suffice  to  keep  the  judgment  on  which  the  execution  was 
founded  from  becoming  dormant  Under  §2914  of  the  code,  the 
entry  must  be  made  by  an  officer  authorized  to  execute  and  re- 
turn. Judgment  affirmed. 

August  6, 1801. 

Levy  and  claim.  Before  Judge  Harris.  Heard  su- 
perior court.     September  term,  1893. 

A  justice  court/,  fa.  issued  in  Troup  county,  Novem- 
ber 21, 1862,  upon  a  judgment  rendered  November  15, 
1862,  in  favor  of  W.  T.  Formby  against  G.  W.  Formby, 
was,  on  April  29,  1892,  «  backed  "  by  a  justice  of  the 
peace  of  Heard  county,  and  levied  on  land  in  Heard 
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county.  A  claim  was  interposed  by  Shackleford.  He 
moved  to  dismiss  the  levy,  on  the  ground  that  the^./a. 
was  dormant  because  the  entries  of  nulla  bona  were 
made  by  constables  of  Heard  county,  where  defendant 
then  resided,  before  the  Ji.  fa.  was  "  backed  "  by  a  jus- 
tice of  the  peace  of  Heard  county,  and  no  entries  were 
made  by  a  constable  of  Troup  county  from  which  the 
ft.  fa.  issued.  The  court  sustained  the  motion.  The 
following  entries  appeared  on  the  Ji.  fa.j  in  addition  to 
the  ''  backing  "  and  the  levy :  Cost  paid  by  defendant, 
December  3,  1863.  NuUa  bona,  December  17,  1868. 
Receipt  for  return  of  no  property,  January  6,  '69.  En- 
tries of  nulla  bona,  November  8, 1876,  December  1, 1880, 
and  February  24, 1887.  It  was  admitted  that  the  con- 
stables who  made  the  entries  resided,  at  the  time  of 
making  them,  in  Heard  county,  where  defendant  re- 
sided. 

Frank  S.  Loftin,  for  plaintiiF. 
W.  H.  Daniel,  contra. 


SUELTON    V.    HOLDERNESS. 

1.  When  husband  and  wife  are  sued  jointly,  but  not  as  partners, 
there  is  no  implied  authority  in  the  husband  to  employ  counsel  in 
behalf  of  the  wife  on  her  credit. 

2.  Where  in  employing  an  attorney  in  such  case  the  husband  did 
not  profess  to  be  the  agent  of  his  wife  or  to  have  any  authority 
from  her,  but  stated  that  he  himself  was  insolvent  and  did  not  de- 
sire to  make  any  defence  but  his  wife  did,  the  attorney  could  not 
rightly  infer  that  the  defence  was  to  be  made  on  the  joint  credit 
of  husband  and  wife,  and  no  joint  action  is  maintainable  against 
them  for  his  compensation,  although  the  attorney  entered  a  de- 
fence for  the  wife  alone  and  prosecuted  it  successfully,  and  the 
defendants  both  knew  that  he  rendered  these  services,  and  the 
wife  was  present  at  the  trial,  consulted  with  the  attorney  and  tes- 
tified as  a  witness,  she  saying  nothing  to  him  touching  his  em- 
ployment or  fee,  and  he  saying  nothing  to  her  on  the  subject ;  and 
it  affirmatively  appearing,  by  the  undisputed  evidence  of  herself 
and  her  husband,  that  no  authority  to  employ  the  attorney  had 
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been  given  by  her,  and  the  husband  testifying  that  his  understand- 
ing was  that  the  employment  was  by  himself  alone  and  on  his 
own  credit,  though  for  his  wife's  benefit  Judgment  reversed, 

August  6,  isu. 

Certiorari.  Before  Judge  Harris.  Carroll  superior 
court.     October  term,  1893. 

Holderness  sued  Mr.  and  Mrs.  Sheltou  for  the  amount 
of  a  fee  earned  by  him.  Mrs.  Shelton  pleaded  not  in- 
debted. Plaintiff  obtained  a  verdict  which  was  sus- 
tained on  certiorari.  He  testified  that  Shelton  asked 
him  to  go  to  court  and  represent  a  case  in  which  he  and 
his  wife  were  defendants,  saying  that  he  was  insolvent 
and  did  not  want  to  make  any  defence,  but  his  wife  did. 
The  case  was  a  suit  on  a  note.  Plaintiff  filed  a  plea  of 
non  est  factum  for  Mrs.  Shelton,  and  defeated  any  judg- 
ment against  her.  He  never  saw  her  until  he  went  to 
court ;  she  never  employed  him  nor  agreed  to  pay  him. 
He  consulted  with  her  about  the  case,  introduced  her  as 
a  witness,  and  made  out  her  defence  by  her  testimony. 
Shelton  did  not  tell  him  he  was  employing  him  for  Mrs. 
Shelton,  or  that  he  was  her  agent,  or  that  she  authorized 
him  to  employ  counsel;  but  plaintiff  represented  the 
case  entirely  on  her  credit,  and  relied  on  her  for  pay. 
The  second  head-note  shows  the  other  facts. 

Cobb  &  Bbbsb,  for  plaintiff'  in  error. 


Perryman,  administrator,  v.  Popb. 

1.  It  was  not  error  to  charge  the  jury  in  addition  to  section  2637  of 
the  code,  or  as  preliminary  to  giving  that  section  in  charge,  that  a 
threat  on  the  part  of  the  creditor  (to  whom  the  note  in  suit  was 
made  payable),  or  his  attorney,  to  resort  to  law,  would  not  amount 
to  duress,  the  only  threat  disclosed  by  the  evidence  being  one  to 
levy  on  the  debtor's  property. 

2.  When  an  attachment  case  comes  on  for  trial  and  there  is  a  pend- 
ing traverse  of  the  ground  of  attachment,  not  previously  disposed 
of  for  the  term  by  continuance  or  otherwise,  the  whole  case  should 
be  tried  together ;  and  it  is  error  for  the  court  to  exclude  legal 
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and  competent  evidence  offered  by  the  defendant  to  establish 
the  truth  of  his  traverse,  the  exclusion  being  rested  on  the  theory 
that  the  ground  of  attachment  was  not  open  to  traverse  after  the 
property  attached  had  been  replevied.  As  was  ruled  in  Brumby  v. 
Hidtofff  this  term  {anUf  429),  the  right  of  traverse  is  not  lost  or 
affected  by  replevy.  Judgment  revened. 

August  6, 18M. 

Attachment.     Before  Judge  Harris.     Coweta  supe- 
rior court.     October  term,  1898. 

Beese  &  Grow  and  Rbid  &  Stewart,  for  plaintiff  in 
^rror.     Adamson  &  Jackson,  contra. 


"The  Farmers  Co-operative  Manufactdrinq  Company 
et  al.  V.  The  Middle  Georgia  Manufacturing  and 
Improvement  Company. 

1.  The  petition  sets  forth  a  cause  of  action.  A  bond  with  security, 
given  since  the  act  of  October  15th,  1885,  to  dissolve  a  garnishment, 
but  conditioned  to  pay  the  judgment  recovered  in  the  action  in- 
stead of  pursuing  the  terms  of  the  statutory  condition,  may  be 
enforced  by  sait,  subject  however  to  any  substantial  defence,  such 
as  non-liability  of  the  garnishee  or  exemption  of  the  fund  gar- 
nished, which  would  have  prevented  the  fund  from  being  adjudged 
subject,  and  hindered  judgment  from  being  entered  up  on  the  bond 
had  it  been  given  with  the  condition  prescribed  by  the  statute. 

:2.  That  a  receiver  is  improperly  sued  with  other  defendants  without 
leave  of  the  court  that  appointed  him,  is  no  cause  for  sustaining  a 
joint  demurrer  by  all  of  the  defendants.  The  receiver,  however, 
should  be  stricken  from  the  action  as  a  defendant  where  no  leave 
to  sue  him  could  have  been  properly  granted. 
August  14, 1894.  Judgment  affirmed. 

Action  on  bond.  Before  Judge  Hunt.  Spalding  su- 
perior court.     January  term,  1893. 

October  25, 1890,  suit  was  brought  against  the  Farmers 
Co-operative  Mfg.  Co.  for  |3,687.94,  and  garnishment 
issued  and  was  served,  the  garnishee  having  at  the  time 
^3,815.82  in  money  and  a  larger  amount  in  notes  be- 
longing to  said  company  and  subject  to  the  garnishment. 
To  get  possession  of  the  same,  the  company,  with  five 
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individuals  as  securities,  entered  into  a  bond  in  the  sum 
of  17,375,  dated  October  80,  1890,  payable  to  plaintiff, 
reciting  the  pending  action  and  the  issuance  and  service 
of  the  garnishment,  and  conditioned  that  if  the  com- 
pany should  pay  to  plaintiff  "the  amount  which  may  be 
recovered  in  said  action,  and  cost  thereon,  then  this 
bond  to  be  void.**  This  bond  was  left  with  the  clerk  of 
the  court,  who  having  accepted  and  approved  it,  notified 
the  garnishee  of  the  fact ;  whereupon  the  garnishee  sur- 
rendered to  the  company  the  money  and  notes  men- 
tioned, by  reason  and  on  the  faith  of  the  bond,  which 
was  given  to  dissolve  the  garnishment.  At  the  Septem- 
ber term,  1898,  plaintiff  obtained  judgment  against  the 
company  for  |8,216.72  principal,  besides  interest  and 
costs,  payment  of  which  having  been  refused  by  the 
principal  and  sureties  in  the  bond,  plaintiff  brought  this 
suit  on  the  same,  alleging  the  foregoing  facts,  with  the 
further  fact  that  the  defendant  company  had  been  put 
into  the  hands  of  a  receiver  by  order  of  the  court  where 
the  suit  was  brought,  and  that  the  receiver  also  failed 
and  refused  to  pay  the  judgment.  Defendants'  demurrer 
to  the  petition  was  overruled,  the  grounds  being :  No 
cause  of  action.  No  allegation  that  the  garnishee  ever 
answered,  admitting  property  or  funds  in  his  hands  sub- 
ject to  the  garnishment,  which  the  court  decided  were 
subject  thereto  had  it  not  been  dissolved ;  nor  any  alle- 
gation of  judgment  of  the  court  against  the  property 
against  which  the  garnishment  issued.  Failure  to  set 
out  any  affidavit  or  bond  to  authorize  the  issuance  of 
garnishment.  No  judgment  can  be  obtained  against  the 
company  which  would  bind  the  assets  in  the  receiver's 
hands ;  and  no  permission  of  the  court  to  sue  the  re- 
ceiver appears. 

DiSMUKB  &  Mills  and  J.  S.  Boynton,  for  plaintiff  in 
error.    Hammond  &  Cleveland  and  R.  T.  Daniel,  contra. 


Digiti 


zed  by  Google 


Reports.]  March  Term,  1894.  675 


McDonald  v.  McDonald  et  al. 

The  eoit  being  founded  upon  a  sealed  note  or  single  bond  and  brought 
within  twenty  years  after  the  maturity  of  the  instrument,  and 
there  being  no  plea  of  non  est  factum^  and  no  evidence  that  the 
words  *'  witness  my  hand  and  seal "  were  not  a  part  of  the  instru- 
ment when  executed,  it  was  error  to  charge  that  if  these  words 
were  inserted  after  the  execution  and  without  the  knowledge  or 
approval  of  the  maker,  the  presumption  of  law  is  that  it  was  paid. 
A«gust  14, 1894.  Judgment  reversed. 

Appeal.  Before  Judge  Hunt.  Henry  superior  court. 
October  term,  1893. 

In  March,  1892,  suit  was  brought  on  a  promissory 
note  for  #100,  dated  March  1, 1878,  and  due  ten  months 
afterwards.  No  plea  by  defendant  appears  in  the  record, 
but  the  defence  seems  to  have  been  payment.  The  note 
was  under  seal,  and  the  words  "  witness  my  hand  and 
seal  "  appeared  to  be  in  a  difterent  handwriting  and  in 
different  colored  ink  from  that  in  the  body  of  the  note. 
The  verdict  was  for  the  defendant,  and  plaintift''s  motion 
for  a  new  trial  was  overruled.  The  material  ground  of 
the  motion  appears  from  the  head-note. 

J.  F.  Wall,  J.  S.  Boynton  and  Stewart  &  Daniel, 
for  plaintiff".     F.  D.  Dismuke  and  E.  J.  Reagan,  contra. 


Reddick  &  Webster  v.  Hutchinson. 

Where  the  owner  of  land  pate  another  in  possession  thereof  under  a 
parol  contract  to  allow  the  latter  to  purchase  it  at  a  given  price 
and  pay  for  it  in  annual  installments,  but  on  condition  that  if  he 
was  not  able  to  pay  for  the  land  he  should  pay  as  rent  for  the 
same  each  year  he  occupied  it  ten  per  cent,  of  the  price  agreed 
upon  and  the  taxes  on  the  land,  and  the  occupant  of  the  land 
failed  for  two  years  to  make  any  payment  to  the  owner,  either  as 
purchase  money  or  as  rent,  the  relation  of  landlord  and  tenant 
existed  between  the  parties  as  to  the  second  yearns  occupation, 
and  a  distress  warrant  sued  out  by  the  landlord  for  the  rent  due 
under  the  contract  for  that  year  bad,  as  to  the  tenant's  crop  of 
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that  year,  priority  over  a  general  judgment  of  older  date  against 
the  tenant.  Judgment  affirmed, 

August  H,  1S04. 

Certiorari.    Before  Judge  Jenkins.     Putuam  superior 
court.     September  term,  1893. 

S.  T.  WiNGFiELD,  for  plaintift*  in  error. 


Adams  v.  Spivby. 


94  ttTttl  Where  tenants  in  common  agree  by  parol  upon  a  partition,  defining 

^^- '  in  the  agreement  the  boundaries  of  the  part  assigned  to  each  in 

severalty,  and  each  enters  into  possession,  thus  executing  the 
agreement,  the  partition  clothes  each  with  a  perfect  equity  and  is 
thus  the  equivalent  of  legal  title ;  and  on  such  title  recovery  may 
be  had  in  ejectment,  or  in  a  statutory  action  for  land,  against  one 
who  subsequently  enters  without  a  better  title. 
August  u,  1894.  Judgment  reverted, 

Complaiut  for  land.  Before  Judge  Bartlbtt.  Jas- 
per superior  court.     September  term,  1893. 

Mrs.  Adams  sued  Spivey  for  a  lot  in  the  town  of  Machen. 
A  nonsuit  was  granted,  and  plaintift'excepted.  It  appears 
from  the  evidence,  among  other  things,  that  the  lot  in 
dispute  is  a  part  of  land  left  by  the  will  of  Matthew 
Whitfield  to  his  four  grandsons  equally.  On  December 
29, 1869,  one  of  these  grandsons  conveyed  his  interest 
to  Hill.  In  1874  Hill  and  the  other  three  legatees 
agreed  upon  a  division  of  the  lands,  and  the  same  were 
divided  by  commissioners ;  but  whether  they  made  a 
written  report  or  the  agreement  was  in  writing  does  not 
appear.  After  the  division  each  party  went  into  the 
possession  of  the  part  allotted  to  him.  On  March  28, 
1875,  Hill  made  to  plaintiff  the  deed  under  which  she 
claims  the  lot  in  dispute.  He  died  in  that  year.  A 
survey  and  plat  were  made  for  her,  which  plat  was  in 
evidence;  and  there  was  considerable  testimony  as  to 
boundary  lines,  which  need  not  be  recited  here. 

A.  M.  Spbbr  and  J.  H.  Holland,  for  plaintiff. 
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RoYCB  V.  Small. 

1.  The  court  having  refused  to  allow  the  claimant  to  withdraw  his 
claim,  stating  as  a  reason  for  the  refusal  that  the  claimant  had 
stipulated  not  to  withdraw,  it  was  not  error  to  deny  a  subsequent 
motion  made  by  the  claimant  to  dismiss  the  claim,  there  being  no 
mode  of  dismissing  a  claim  at  the  claimant's  instance  otherwise 
than  by  withdrawing  it 

2.  Where  the  claimant  refuses  to  join  issue  with  the  plaintifif  in  the 
claim  case,  the  plaintiff  may  proceed  with  the  trial  and  submit 
his  evidence  without  any  joinder  of  issue,  or  he  may  at  his  option 
move  to  dismiss  the  claim ;  but  the  claimant  cannot  have  it  dis- 
missed for  his  own  default.  Judgment  affirmed. 
AagiMt  14, 18M. 

Levy  and  claim.     Before  Judge  Butt.     Taylor  supe- 
rior court.     August  term,  1893. 

W.  E.  Stbbd  and  Little,  Wimbish  &  Worrill,  for 
plaintiff  in  error. 
Thornton  &  McMichael  and  O.  M.  Colbbrt,  contra. 


Jinks  v.  Lewis  &  Son. 

The  uncontradicted  evidence  showing  that  the  claimant  purchased 
the  land  in  controversy  during  the  pendency  of  a  claim  case  be- 
tween the  plaintiffs  in  execution  and  her  vendor,  which  resulted 
in  an  adjudication  that  the  land  was  subject,  she,  as  a  privy  in 
estate  of  the  latter,  was  concluded  by  that  adjudication ;  and  con- 
sequently there  was  no  error  in  directing  a^verdict  for  the  plain- 
tiffs, this  being  the  only  result  legally  possible  under  the  evidence. 
August  14, 1804,  Judgment  affirmed. 

Levy  and  claim.     Before  Judge  Butt.     Taylor  supe- 
rior court.     August  term,  1893. 

C.  C.  West  and  Thornton  &  McMichael,  for  plaintiff 
in  error.     O.  M.  Colbert,  contra. 
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1 98  sjfl  IsBELL,  administrator,  et  al.  v.  Blanchard,  survivor. 

94    (5781 

*  1.  Where  a  plaintiff  suing  as  administrator  in  an  action  pending  in 

111  ^7  the  superior  court,  makes  a  joint  motion  with  another  to  suhstitnte 

the  latter  as  party  plaintiff  in  the  case,  on  the  ground  that  the  for- 
mer has  been  dismissed  from  his  trust  as  administrator  and  the 
latter  has  been  appointed  and  qualified  as  his  successor,  and  this 
motion  was  denied,  a  writ  of  error  brought  by  the  former  to  re- 
verse the  judgment  may  be  amended  in  the  Supreme  Court  by 
adding  the  latter  as  a  co-party  plaintiff  in  error. 

2.  On  review  of  the  case  of  Jones  et  al.,  administrator$f  v.  Lamar  el  al., 
77  Oa,  149,  holding  that  an  administrator  de  bonis  non  appointed  in 
another  State  cannot  be  made  a  party  plaintiff  in  an  action  brought 
by  his  predecessor  in  the  trust,  it  is  affirmed,  inasmuch  as  it  is  not 
absolutely  clear  that  the  ruling  in  that  case  was  incorrect,  and  the 
legislature  having  acquiesced  in  the  same  from  the  year  1886  up  to 
the  present  time. 

3.  There  is  no  provision  by  statute  for  making  a  domestic  adminis- 
trator a  party  to  a  suit  brought  by  an  administrator  appointed  in 
another  State.  Judgment  affirmed. 
AQgust  14, 18M. 

Motion  to  make  party.  Before  Judge  Butt.  Musco- 
gee superior  court.     November  term,  1893. 

Annie  S.  Orr  died  in  Eussell  county,  Alabama,  June 
16, 1884,  leaving  a  young  child.  June  24,  1891,  Isbell 
was  duly  appointed  her  administrator  by  the  probate 
court  of  that  county,  and  on  August  1, 1891,  he  brought 
suit  as  such  against  Blanchard  in  Muscogee  county, 
Georgia.  On  November  9,  1898,  he  resigned  his  office; 
his  letters  were  revoked  by  the  probate  court,  and  on 
December  12,  1893,  Patterson  was  appointed  by  said 
court  administrator  de  bonis  non  of  the  estate  of  Annie 
S.  Orr.  Upon  the  call  of  the  suit  for  trial  in  Muscogee 
superior  court  in  January,  1894,  plaintiflTs  counsel 
moved  that  the  name  of  Isbell  as  administrator  be 
stricken,  and  the  name  of  Patterson  substituted  there- 
for. This  motion  having  been  denied,  counsel  moved 
to  continue  the  case  for  the  purpose  of  allowing  ad- 
ministration  to  be   taken    out  in    Georgia,  so   that  a 
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Georgia  administrator  might  be  made  a  party  in  place 
of  Isbell.  This  also  was  refused,  and  plaintift*  excepted. 
In  the  Supreme  Court,  on  motion  of  counsel  for  plain- 
tilf,  an  order  was  passed  making  Patterson,  administra- 
tor, a  co-party  plaintift*  in  error. 

Louis  F.  Garrard,  for  plaintiflT. 
PsABODY,  Brannon,  Hatcher  &  Martin  and  Little  & 
WiMBiSH,  for  defendant. 


Early  County  v.  Jones. 

In  order  for  a  justice  of  the  peace  to  be  entitled  to  compensation  for 
holding  an  inquest  upon  a  dead  body,  he  must  make  it  affirma- 
tively appear  that  he  rendered  the  service  under  circumstances 
which  gave  him  the  legal  right  to  act  as  coroner,  namely,  that 
there  was  no  coroner  in  office  or  that  he  was  absent  from  the 
county  when  needed  or  would  not  or  could  not  take  the  inquest. 
AugQst  14, 18M.  Judgment  reverted. 

Certiorari.  Before  Judge  Griggs.  Early  superior 
<50urt.     October  term,  1893. 

Jones,  a  justice  of  the  peace,  sued  the  county  for  $10 
for  holding  an  inquest,  and  obtained  a  verdict  and  judg- 
ment which  were  sustained  on  certiorari.  He  was  re- 
quested by  a  son  of  Lofton  to  go  and  hold  an  inquest 
on  the  body  of  Lofton,  who  had  died  by  violence,  and 
went  nine  miles  to  the  place.  He  returned  to  Blakely, 
and  hearing  that  no  inquest  had  been  held,  ordered  the 
sheriff  to  summon  a  jury,  and  proceeded  again  to  the 
place  to  hold  the  inquest  as  desired.  For  defendant,  the 
coroner  testified  that  he  was  in  the  county  at  the  time, 
and  could  and  would  have  held  the  inquest  had  he  been 
informed  of  the  death  of  Lofton. 

R.  H.  Sheffield  and  W.  D.  ^ddoo,  for  plaintiff  in 
error.     R.  H.  Powell  &  Son,  contra. 
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Early  County  v.  Powbll 

1.  A  special  act  providing  for  the  compensation  of  managers  and 
clerks  of  elections  in  a  given  county,  which  declares  that  these 
persons  shall  each  receive  for  their  services  in  holding  elections 
$2  per  day,  entitles  them  to  the  per  diem  mentioned,  not  only  for 
the  day  on  which  the  voting  is  done,  but  for  the  next  day,  when 
their  services  are  necessary  in  completing  the  count  and  making 
up  the  returns. 

2.  The  county,  when  charged  by  statute  with  the  expense  of  holding^ 
elections,  may  be  sued  for  the  same,  after  due  presentation  of  the 
claim  to  the  proper  officers  and  their  refusal  to  audit  and  allow 
the  same. 

3.  Proof  that  an  account  was  presented  to  be  audited  and  allowed, 
implies  that  the  account  was  in  writing  when  presented. 

4.  By  virtue  of  the  act  of  October  17th,  1886  (Acts,  p.  68),  thesheriflT 
is  empowered  to  serve  a  summons  originating  a  suit  in  a  justice's 
court  Personal  service  made  by  him  upon  county  commissionera 
is  personal  service  upon  the  county,  where  such  commissioners, 
and  not  the  ordinary,  are  the  financial  agents  of  the  county. 
Augvmt  14, 1894.  Judgment  affirmed. 

Certiorari.  Before  Judge  Griggs.  Early  superior 
court.    October  term,  1893. 

Powell  sued  the  county  on  account  for  two  days^ 
service  as  clerk  in  the  election  for  county  officers,  $4; 
and  one  day's  service  as  clerk  in  the  election  for  justice 
of  the  peace  in  the  866th  district  G.  M.,  |2.  Upon  this 
account  was  an  affidavit  by  plaintiff,  that  the  same  was 
just,  tvxxh  and  unpaid,  that  he  had  presented  it  to  the 
board  of  commissioners  of  roads  and  revenues  of  Early 
county,  and  they  refused  payment,  and  that  it  is  lawful 
to  be  paid  under  the  act  of  the  legislature  of  1885.  Acts 
1884-5,  p.  643.  The  suit  was  personally  served  by  the 
sheriff  on  five  named  persons  as  a  majority  of  the  county 
commissioners.  The  defendant  did  not  plead  or  offer 
any  defence.  Plaintiff'  testified  that  he  served  two  days 
as  clerk  at  the  election  in  January,  1893,  for  county  offi- 
cers, serving  from  7  o'clock  A.M.  to  11  o'clock  p.m.,  when 
[the  managers]  adjourned  to  8  o'clock  next  morning,  and 
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then  "finished  counting  out  in  time  to  consolidate/* 
He  also  served  as  clerk  in  the  election  for  justice  of  the 
peace  in  1898,  for  which  he  was  entitled  to  $2  per  day. 
The  justice  gave  judgment  for  |6  in  plaintift''s  favor. 
By  certiorari  defendant  assigned  error  on  the  grounds 
indicated  by  the  head-notes.  The  certiorari  was  over- 
ruled, and  defendant  excepted. 

R.  H.  Sheffield,  by  Harrison  &  Peeples,  for  plaintiff 
in  error.    R.  H.  Powell  &  Son,  contra. 


Hardy  v.  Marvin. 


Where  several  parcels  of  real  estate  were  in  controversy  and  the  par- 
ties to  the  action  by  mutual  consent  procureda  decree  to  be  made, 
declaring  and  adjudicating  that  some  of  the  property  should  be- 
long to  one  of  the  parties  and  some  to  the  other,  without  imposing 
any  trust,  limitation  or  condition  upon  the  title  of  either,  the  de- 
cree, until  vacated,  modified  or  reformed  for  fraud  or  mistake,  is 
conclusive  upon  both ;  and  one  of  them  cannot,  after  it  has  been 
fully  executed,  set  up  and  enforce  a  parol  agreement  alleged  to 
constitute  a  part  of  the  terms  of  the  settlement  from  which  the 
decree  resulted,  and  by  which  the  other  undertook  and  promised 
to  devise  to  the  former  by  will  one  of  the  parcels  disposed  of  by 
the  decree  and  declared  by  it  unconditionally  and  absolutely  to 
be  the  property  of  the  latter.  Judgment  affirmed. 

August  14,  1894. 

Equitable  petition.  Before  Judge  Fish.  Dooly  su- 
perior court.     August  10,  1893. 

In  1893  Mrs.  Hardy  sued  Mrs.  Marvin  as  executrix 
de  son  tort  of  G.  W.  Marvin.  The  petition  was  dismissed 
on  demurrer.  It  shows,  in  brief,  the  following :  Sep- 
tember 15,  1866,  plaintift*'s  aunt,  Mrs.  Pitts,  made  and 
delivered  to  plaintift",  or  to  her  mother  for  her,  a  deed 
to  lots  on  Broad  and  Marietta  streets,  Atlanta,  Ga. 
Mrs.  Pitts  married  Marvin,  living  with  him  until  her 
death,  which  occurred  prior  to  August  28,  1888.  She 
had  remained  in  possession  of  the  property  conveyed  to 
plaintift",  and  after  her  death  Marvin  took  possession  and 
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retained  control  of  it.  Plaintiff  then  sued  him  in  Fulton 
superior  court  to  recover  the  property.  He  answered, 
and.  a  trial  was  had  upon  an  application  for  injunction 
and  receiver ;  whereupon  he  settled  the  case  with  her  by 
making  a  deed  to  her  for  the  Broad  street  lot  and  de- 
livering possession,  at  the  same  time  agreeing  orally,  as 
a  part  of  the  consideration  of  the  compromise,  that  he 
would  make  his  will  and  therein  devise  to  her  the 
Marietta  street  lot,  so  that  at  his  death  she  would  be 
the  owner  of  it  in  fee.  Before  said  suit  he  had  been  on 
intimate  and  friendly  terms  with  plaintiff;  and  after  the 
suit  was  pending  he  made  friends  with  her,  and  repre- 
sented to  her  that  he  was  very  anxious  to  treat  her 
rightly,  that  she  was  about  the  only  relative  of  his  de- 
ceased wife  that  he  cared  anything  for,  that  he  had 
always  and  then  entertained  most  friendly  feelings  to- 
ward her  and  wanted  to  see  her  prosper,  that  he  was 
growing  old,  had  heart  trouble  and  could  not  expect  to 
live  long,  that  he  was  willing  she  should  have  the  Broad 
street  lot  immediately,  but  he  wanted  to  own  and  retain 
possession  of  the  Marietta  street  lot  as  long  as  he  lived, 
the  rents  of  which  with  his  other  property  would  render 
him  comfortable  in  his  age,  and  he  would  cheerfully 
will  it  to  her.  He  said  the  matter  could  be  closed  in 
that  way,  and  would  be  perfectly  legal ;  insisting  that 
she  should  make  the  settlement  with  him  without  con- 
sulting any  one,  as  he  was  offering  to  do  the  square 
thing  and  would  take  no  advantage  of  her,  that  he  had 
a  good  and  honorable  lawyer  who  would  draw  the  pa- 
pers in  legal  shape,  and  that  it  would  be  much  better 
for  her  than  to  go  further  and  take  the  risk  of  losing 
all  in  the  end.  Thus  by  his  flattering  promises  he  in- 
duced her  to  make  the  settlement  without  the  knowledge 
or  consent  of  her  counsel,  in  fact  stating  that  if  her 
counsel  knew  of  the  settlement  they  might  advise  her 
against  it  to  her  injury.     She  had  renewed  confidence 
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in  him,  believed  he  would  do  as  he  promised,  and  rely- 
ing on  his  promises  made  the  settlement,  with  no  writing 
but  the  deed  to  the  Broad  street  lot.  She  did  not  know 
that  a  written  agreement  to  will  her  the  Marietta  street 
lot  was  necessary ;  he  represented  that  it  was  unneces- 
sary, and  she  believed  what  he  said.  If  the  oral  agree- 
ment was  not  good,  he  perpetrated  a  fraud  on  her  by  his 
representations.  He  had  his  lawyer  to  take  a  consent 
verdict  and  decree  (copy  of  which  is  attached)  whereby 
the  deed  to  the  Broad  street  lot  and  the  title  thereto 
were  confirmed  in  her,  in  satisfaction  of  all  her  claims 
against  him  or  any  of  the  realty  described  in  the  plead- 
ings ;  and  whereby  all  other  issues  were  settled  in  his 
favor,  and  especially  was  the  title  to  the  Marietta  street 
lot  and  other  pieces  of  property  confirmed  in  him.  No- 
tice of  this  compromise  was  brought  to  her  counsel,  who 
agreed  to  the  verdict  and  decree,  but  without  knowledge 
of  the  agreement  to  will  the  Marietta  street  lot  to  her. 
After  this  settlement,  which  was  in  November,  1888, 
Marvin  married  again,  moved  to  Dooly  county,  and 
there  died  intestate  in  1891.  Before  his  death  he  sold 
the  Marietta  street  lot  to  an  innocent  purchaser,  and  his 
widow  has  converted  the  proceeds  of  this  sale  to  her  own 
use,  and  is  liable  to  plaintiif  for  the  value  of  the  same. 

Simmons  &  Corrigan  and  Busbee  &  Crum,  for  plaintift*. 
Allen  Fort,  for  defendant. 


The  Frick  ('ompany  v.  Taylor. 

One  who,  by  fraud  and  deception  and  without  paying  or  promising 
any  consideration  therefor,  obtains  from  an  illiterate  person  a  con- 
-  veyance  of  land,  the  latter  thinking  he  was  conveying  personal 
property,  holds  the  title  not  for  himself  but  as  trustee ;  and  a  sub- 
seqnent  mortgagee  to  whom  he  mortgages  the  land  as  security  for 
a  pre-existing  debt  takes  in  subordination  to  the  trust,  whether 
he  had  notice  of  the  fraud  or  not. 
On  the  trial  of  a  claim  case  the  claimant,  without  other  pleading 
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than  the  ordinary  issue  in  claim  cases,  may  give  in  evidence  the 
fraud  to  defeat  the  enforcement  of  the  mortgage  ft-fa.,  and  main- 
tain his  equitable  title  to  the  premises,  although  the  deed  pro- 
cured from  him  by  the  mortgagor  is  still  outstanding;  and  the 
jury  may  find  the  property  not  subject  by  reason  of  the  perpetra- 
tion of  the  fraud. 

3.  A  joint  note  given  by  two  persons  for  the  rent  of  land  not  other- 
wise described  than  as  "on  Buck  creek/'  is  not  admissible  in 
evidence  to  show  that  one  of  the  makers  severally  was  the  payee's 
tenant  of  the  lands  now  in  controversy,  it  not  appearing  that 
these  lands  were  on  Buck  creek  or  where  the  Buck  creek  land*was 
situate. 

4.  The  evidence  warranted  the  verdict,  and  there  was  no  error  in  deny- 
ing a  new  trial.  '  Judgment  affirmed, 

August  14, 1894. 

Levy  and  claim.  Before  Judge  Smith.  Macon  su- 
perior court.    November  term,  1893. 

A  mortgage  /,  fa.  against  C.  A.  Taylor,  covering  lot 
194  and  the  north  half  of  lot  191  in  the  2d  district  of 
Macon  county,  was  levied  on  said  land.  John  Taylor 
interposed  a  claim  to  the  north  half  of  lot  191  and  50 
acres  of  the  north  side  of  lot  194.  The  property  was 
found  not  subject,  and  plaintift^'s  motion  for  a  new  trial 
was  overruled.  The  main  issue  was  as  to  fraud  on  the 
part  of  0.  A.  Taylor  in  procuring  from  John  Taylor  a 
deed  to  the  land  in  question,  before  the  execution  of  the 
mortgage  made  by  him  to  plaintift*  to  secure  a  pre-exist- 
ing debt ;  claimant  testifying  that  the  deed  was  obtained 
on  the  fraudulent  representation  of  C.  A.  Taylor  that  it 
was  a  deed  to  some  cows  which  claimant  delivered  to 
him  at  the  time,  he  promising  that  if  claimant  would 
make  the  deed  and  send  the  cows  to  him,  he  would  pro- 
tect claimant  against  some  debts  claimed  against  him 
which  he  did  not  owe ;  no  further  consideration  being 
paid  or  promised.  To  this  testimony  plaintift*  objected, 
and  contended  that  in  the  absence  of  a  plea  of  fraud  the 
property  must  be  found  subject.  For  the  same  reason 
error  was  assigned  on  an  instruction  by  the  court,  that 
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if  the  title  was  obtained  from  claimant  by  fraud,  no  title 
could  pass;  and  that  plaintiff  would  not  be  protected  as 
a  bona  fide  purchaser  without  notice,  where  its  mortgage 
was  taken  to  secure  a  pre-existing  debt  Further  error 
was  assigned  on  the  rejection  from  evidence  of  the  re- 
cord of  the  suit  of  Malsby  &  Avery  v.  John  Taylor  and 
Bob  Tooke,  upon  a  note  promising  to  pay  four  bales  of 
cotton,  signed  by  them  and  payable  to  C.  A.  Taylor  or 
bearer,  "given  for  rent  of  land  on  Buck  creek";  in 
which  suit  there  was  personal  service  on  the  defendants 
and  judgment  by  the  court  against  them. 

J.  A.  Anslby  and  Edwards  &  Greer,  for  plaintiff. 
J.  W.  Haygood  and  Hardeman,  Davis  &  Turner,  for 
claimant. 


Flannagan,  trustee,  v.  Forrest,  sheriff,  et  al. 

A  mortgage  made  by  a  principal  in  a  promissory  note  to  his  surety  to 
indemnify  the  latter  against  loss  on  account  of  his  suretyship,  may 
be  foreclosed  after  maturity  of  the  note  and  payment  thereof  by 
the  surety  to  the  creditor,  though  the  payment  be  made  not  in 
money  or  property  but  by  executing  a  several  promissory  note 
which  the  creditor  accepts  in  full  payment  of  the  joint  note. 
Although  the  surety,  if  he  so  elected,  might,  under  code,  §§2176, 
2177,  have  the  right  to  be  subrogated  to  the  creditor's  status  on 
the  joint  note,  yet  a  foreclosure  by  him  of  the  mortgage  is  a  re- 
nunciation of  that  right,  and  the  joint  note  is  thus  wholly  extin- 
guished not  only  as  to  the  surety  but  as  to  his  principal. 
August  U,  1804.  Judgment  reversed. 

Money  rule.  Before  Judge  Fish.  Sumter  superior 
court.    November  term,  1893. 

Williford  and  Matthews  gave  a  joint  note  to  a  bank. 
Williford  executed  to  Matthews  a  mortgage  on  all  his 
stock  of  goods  to  indemnify  him  against  loss  from  having 
signed  the  note  as  surety.  Matthews  foreclosed  the  mort- 
gage, alleging  that  since  the  note  fell  due  he  had  fully  paid 
it  to  the  bank,  that  Williford  failed  to  pay  it  and  was 
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totally  insolvent,  and  that  the  mortgaged  property  was 
all  the  property  of  Williford.  The  mortgage^  /a.  was 
transferred  by  Matthews  to  the  bank,  and  by  the  bank 
to  Flannagan,  trustee.  Other ^.  fas.  were  levied  on  the 
property;  and  the  money  in  the  hands  of  the  sheriff 
was  claimed  by  numerous  creditors  of  Williford.  They 
attacked  the  validity  of  the  lien  claimed  by  Flannagan, 
on  the  ground  that  Matthews  had  sustained  no  loss  and 
had  not  paid  the  note  he  signed  as  surety.  It  appeared 
that  the  bank  sued  him  and  Williford  on  the  note; 
whereupon  he  gave  to  the  bank  his  several  note  which 
was  accepted  by  the  bank  as  payment  of  the  note  sued 
on,  and  this  joint  note  was  marked  with  a  receipt  of 
full  payment  from  him,  and  was  turned  over  to  him ; 
the  mortgage  was  transferred  by  him  as  before  stated, 
and  an  order  was  taken  in  the  suit  that  it  proceed  in 
the  name  of  the  bank  for  the  use  of  Flannagan,  trustee, 
against  Williford.  Judgment  by  default  was  taken 
against  Williford.  When  Matthews  gave  his  several 
note  he  thought  he  was  solvent,  but  subsequent  events 
proved  he  was  not.  He  gave  it  with  the  understanding 
that  the  bank  was  to  take  bank  stock  as  collateral.  He 
never  gave  stock  as  collateral,  but  transferred  the  mort- 
gage as  collateral,  after  he  gave  the  note.  At  the  time 
he  gave  it,  nothing  was  said  about  transferring  the 
mortgage.  He  has  never  paid  this  note  nor  been  sued 
on  it,  and  has  sustained  no  loss  on  account  of  his  surety- 
ship on  the  joint  note. 

The  court  ruled  that  the  mortgage  had  no  lien  on  the 
fund,  and  could  not  participate  in  the  distribution. 
Flannagan  excepted. 

James  Dodson  &  Son  and  W.  K  Wheatlby,  for  plain- 
tiff in  error.  Fort  &  Watson,  Guerry  &  Son,  W.  M. 
Hawkes,  R.  L.  Maynard,  E.  A.  Hawkins,  J.  A.  Anslby 
and  Clarke  &  Hooper,  contra. 
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Slater,  Myers  &  Co.  v.  Demo  rest  Spoke  &  Handle  Co. 

Where  a  letter  of  the  defendant  was  relied  upon  by  the  plaintiff 
and  is  now  sought  to  be  enforced  as  a  promise  by  the  former  to 
pay  a  debt  owing  to  the  latter  by  a  third  person,  the  evidence  of 
the  writer  of  the  letter  as  to  what  he  meant  or  intended  in  writing 
it,  is  inadmissible.  In  such  case  ambiguity  may  be  explained  by 
surrounding  facts,  but  not  by  undisclosed  intention. 
August  20. 1894.  Judgment  reversed. 

Complaint.     Before   Judge  Wellborn.     Habersham 
superior  court.     September  term,  1893. 

Robinson  was  indebted  to  the  plaintiffs  $114.91  on  an 
account.  He  sold  out  his  stock  of  goods  to  defendants, 
and  informed  plaintifis  that  defendants  had  assumed 
payment  of  the  account.  Plaintiffs  wrote  to  defend- 
ants, and  in  answer  received  a  letter  signed  by  defend- 
ants, stating  that  "in  purchasing  Mr.  Robinson's  stock 
of  goods  we  assumed  $1,000  indebtedness  on  the  goods. 
We  were  to  pay  flOO  of  it  monthly.  Before  he  left  the 
store  I  had  him  to  give  me  a  list  of  the  firms  he  desired 
me  to  pay  first,  and  the  amounts  to  each  one.  Your 
firm's  name  was  on  the  list,  and  the  amount  $25.  We 
have  lived  up  to  our  contract  with  him ;  and  when  he 
tells  us  who  and  the  amount  we  are  to  pay  September 
9th,  to  the  amount  of  $100,  we  will  do  so.  Be  assured 
you  will  get  your  pay.  .  .  **  On  the  trial  of  a 
suit  by  plaintiffs  against  defendants,  on  which  this  letter 
was  introduced  in  evidence,  one  of  defendants  was  al- 
lowed to  testify  over  objection:  "I  wrote  the  letter  in- 
troduced by  plaintiffs,  but  meant  that  I  would  pay  plain- 
tiff's' claim  against  Robinson  if  Robinson  told  us  to  do 
so;  did  not  mean  to  pay  it  unless  he  did  so  instruct." 
The  overruling  of  the  objection  was  assigned  as  error. 

J.  C.  Edwards,  for  plaintiffs. 
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MixoN  17.  Warren  et  al.j  administrators. 

Although  the  evidence  in  behalf  of  the  defendant's  thepry  of  pay- 
ment was  slight,  it  was  sufficient  to  carry  the  case  to  the  jury,  and 
the  court  erred  in  directing  a  verdict  for  the  plaintiffs. 
August  20, 189*.  Judgment  reversed. 

Complaint  on  note.  Before  Judge  Smith.  Wilcox 
superior  court.     September  term,  1893. 

The  administrators  of  Thomas  Warren,  deceased,  sued 
W.  J.  Mixon  on  a  promissory  note  for  $137.50  dated 
October  23,  1887,  due  January  1,  1892,  and  reciting 
that  it  is  for  the  purchase  money  of  "  130  acres  of  lot  of 
land  number  eight  in  the  first  district  of  Wilcox  county." 
Defendant  pleaded  payment,  and  alleged  that  the  year 
of  maturity  was  by  clerical  error  written  1892  when  it 
should  be  1890.  He  introduced  three  other  notes  from 
himself  to  Thomas  Warren, each  for  the  same  amount  as 
the  one  sued  on,  bearing  the  same  date,  and  due  respect- 
ively on  January  1,  1888,  1889  and  1891.  The  first  re- 
cites that  it  is  for  the  purchase  money  of  "lot  of  land 
No.  eighty  containing  130,"  in  the  first  district  of  Wilcox 
county.  Each  of  the  other  two  recites  that  it  is  for  the 
purchase  money  of  "one  hundred  and  thirty  acres  of 
lot  of  land  No.  eight,"  in  said  district  and  county.  On 
the  back  of  the  last  was:  "$73.92.  Received  on  the 
within  note  seventy-three  dollars  and  ninety-two  cents, 
this  Jan'y  24th,  1891."  James  M.  Mixon  testified  that 
he  wrote  the  note  sued  on,  and  was  present  when  the 
contract  between  Thomas  Warren  and  W.  J.  Mixon  was 
made,  no  one  else  being  present  but  himself  and  the 
parties  to  the  contract.  The  consideration  of  the  note 
sued  was  land  purchased  by  the  defendant  from  Warren, 
for  which  defendant  gave  $50  in  cash  and  his  notes  for 
the  balance.  Witness  did  not  remember  the  amount  of 
the  notes ;  thought  three  notes  were  given,  but  was  not 
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«ure.  Being  shown  the  three  notes  above  mentioned,  he 
testified  that  he  wrote  them,  and  they  were  a  part  of  this 
same  transaction.  Defendant  did  not  give  more  than 
these  three  notes,  together  with  the  one  sued  on.  Ac- 
cording to  the  recollection  of  witness,  these  notes 
80  given  were  to  fall  due  one  each  year,  and  the  first 
one  fell  due  in  1888 ;  so  that  they  should  have  fallen 
due  in  1888,  1889,  1890  and  1891,  and  the  note  sued 
was  to  be  due  in  1890.  Warren  died  in  November, 
1891.  Not  more  than  six  months  before  his  death  he 
stated,  in  conversation  with  witness,  that  defendant  was 
an  honest,  hard-working  man,  that  defendant  did  not 
then  owe  him  very  much,  and  that  defendant  had 
paid  him  nearly  all  that  he  had  been  due  for  the  pur- 
chase money  of  the  land  Warren  had  sold  him.  John 
Warren  testified  that  he  made  the  entry  of  credit  on 
the  note  due  in  1891,  by  authority  of  Thomas  War- 
ren ;  did  not  remember  the  circumstances  of  making  the 
entry;  did  not  know  how  many  notes  were  given  to 
Thomas  Warren  by  defendant ;  there  must  have  been 
^ve,  but  did  not  know.  Was  not  present  when  notes 
were  given,  and  never  heard  Thomas  Warren  or  any 
one  say  how  many  notes  there  were. 

The  court  directed  a  verdict  for  the  plaintiffs. 

Hal  Lawson,  for  plaintiff  in  error. 


IvEY,  administrator,  v.  Griffin  et  al.  ng  463 

.123    «2l| 

One  who  as  owner  redeems  land  sold  for  taxes  within  the  time  lim-  i  g^  ^^ 
ited  by  law,  acquires  no  title  to  the  land  by  reason  of  the  act  of  |i28  366 
redemption  or  of  a  conveyance  made  to  him  founded  upon  and 
recognizing  his  right  to  redeem.  In  contests  with  strangers  to 
such  conveyance,  he  cannot  establish  the  fact  of  ownership  merely 
by  introducing  this  conveyance  together  with  evidence  of  the  tax 
sale  and  the  authority  to  sell.  Judgment  affirmed. 

August  20,  1894. 
V  94-44 
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Equitable  petition.  Before  Judge  Fish.  Wilcox  su- 
oerior  court.     September  term,  1893. 

The  administrator  of  Home  sued  Griffin  et  al.  for 
damages  to  the  timber  on  land  lot  128  in  the  first  dis- 
trict of  Wilcox  county,  to  enjoin  further  trespassing 
thereon,  etc.  A  nonsuit  was  granted.  The  evidence 
showed,  that  the  land  was  a  wild  lot,  and  was  regularly 
sold  and  conveyed,  June  4, 1878,  by  the  sherift",  under 
an  execution  legally  issued  against  it  for  State  and 
county  tax,  to  Reid  and  Tomberlin  as  purchasers  at  the 
sale.  The  deed  contained  the  proper  recitals,  and  was 
duly  recorded.  It  bore  a  transfer  for  value  received, 
from  the  grantees  to  Home,  dated  May  19, 1879.  Plain- 
tiff introduced  also  a  deed  to  the  lot  from  Reid  and  Tom- 
berlin to  Horne,  reciting  the  purchase  by  the  grantors 
at  the  sheriff's  sale;  that  Horne,  the  owner  of  the  lot, 
came  within  twelve  months  and  paid  to  the  grantors  the 
amount  for  which  they  bought  at  sherii!"*8  sale,  with 
interest  at  20  per  cent.,  and  cost,  and  therefore,  in  consid- 
eration of  the  premises,  the  grantors  remised  and  relin- 
quished to  Horne,  his  heirs,  etc.,  all  the  right,  title  and 
interest  they  might  have  had  under  the  sheriff^s  deed 
had  not  the  land  been  redeemed  under  the  law.  There 
was  further  testimony  not  material  here,  as  to  acts  of 
defendant  in  cutting  timber  and  working  turpentine. 

HiNTON  &  CuTTS,  Hal  Lawson  and  J.  H.  Martin,  for 
plaintiff. 

D.  M.  Roberts  and  E.  H.  Williams,  for  defendant. 


oils  Studstill  et  al.  v.  Willcox. 


If  a  parol  gift  of  land  was  made  in  1849  by  a  father-in-law  to  his 
Bon-in-law,  and  the  son-in-law  entered,  made  valuable  improve- 
mentSy  continued  in  possession  more  than  seven  years  while  the 
father-in-law  was  in  life,  claiming  the  land  as  his  own  and  (so  far 
as  appears)  not  paying  rent  or  otherwise  acknowledging  owner- 
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ship  in  the  latter,  then  sold  and  conveyed  to  a  purchaser  for 
value,  the  I^gal  representative  of  the  father-in-law  could  not,  in 
an  action  brought  more  than  thirty  years  after  the  gift,  recover 
the  land  from  one  in  posseesLon  whose  title  was  derived  from  the 
son-in-law  by  conveyances  through  successive  vendees.  Parol 
evidence  to  prove  the  gift  and  the  admiaeions  of  the  father-in-law 
that  he  had  given,  and  to  prove  all  the  facte  and  circumstances 
tending  to  establish  the  donee's  equitable  right  to  stand  upon  the 
gift  and  to  retain  and  transmit  possession  under  it,  is  admissible 
in  resistance  to  the  action. 
2.  One  who  has  actual  possession  of  land  under  color  of  title  does 
not,  relatively  to  strangers,  part  with  or  lose  such  actual  posses- 
sion by  contracting  orally  to  sell  the  land  to  another  and  putting 
him  in  possession  under  such  contract.  While  the  strict  relation 
of  landlord  and  tenant  does  not  result  from  such  arrangement,  the 
relation  of  principal  and  agent,  or  that  of  a  qtuisi  tenancy,  in  re- 
spect to  the  occupancy  of  the  land,  does  result,  by  reason  of  which 
the  actual  occupant  holds  under  and  for  him  who  has  the  color  of 
title,  so  long  as  the  agreed  purchase  money  is  unpaid.  And  the 
same  rule  prevails  with  respect  to  a  second  purchaser  by  parol, 
admitted  into  possession  by  the  first,  where  such  change  is  ac- 
quiesced in  by  such  holder  of  the  color  of  title.  All  who  come 
in  successively  and  are  accepted  or  not  objected  to  by  him  repre- 
sent him  in  the  possession,  and  his  color  of  title  will  inure  to  their 
benefit  as  well  as  to  his  own,  in  case  any  one  of  them  with  the 
consent  of  the  others  should  ultimately  satisfy  his  claim  for  pur- 
chase money  and  take  from  him  a  conveyance  of  the  premises. 
Thus  where  A,  having  entered  under  color  of  title,  contracted  by 
parol  to  sell  to  B,  put  him  in  possession,  and  B,  failing  to  pay,  re- 
stored possession,  and  then  A  contracted  by  parol  to  sell  to  0,  and 
put  him  in  possession,  and  0  contracted  by  parol  to  sell  to  D,  and 
put  him  in  possession,  after  which  and  pending  this  possession  A, 
with  the  consent  of  all  parties,  conveyed  to  D,  there  being  no 
evidence  that  any  purchase  money  was  paid  previous  to  the  exe- 
cution of  this  conveyance,  all  the  connected  and  continuous  pos- 
session of  the  premises  up  to  that  time  should  be  treated  as  the 
possession  of  A  relatively  to  the  statute  of  prescription.  And  this 
possession  may  be  tacked  by  D,  and  by  others  coming  in  after- 
wards under  color  of  title  derived  from  him,  to  complete  the  stat- 
utory term  of  prescription  in  behalf  of  the  present  occupant.  If 
A  received  his  purchase  money  when  he  contracted  to  sell,  or  at 
any  time  afterwards  previously  to  executing  a  con veyance  to  D,  he 
would  hold  his  color  of  title  up  to  the  latter  time  in  trust  for  his 
vendee  or  such  successor  to  him  in  the  possession  as  would  at  any 
time  be  entitled  equitably  to  a  conveyance  on  account  of  such  pay- 
ment and  the  stipulations  in  the  various  parol  contracts  of  the 
successive  occupants. 
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3.  The  fi,  fa,  with  the  levy  thereon  and  entry  of  sale,  offered  in  evi- 
dence»  was  admissible  because  a  part  of  the  color  of  title  relied 
upon,  and  because  the  entry  of  levy  was  material  as  tending  to 
explain  a  patent  ambiguity  in  the  sheriff's  deed  affecting  the  iden- 
tity and  quantity  of  land  sought  to  be  conveyed  by  the  deed. 

4.  It  was  competent  to  aid  the  levy  by  parol  evidence  that  the  lot  of 
land  described  by  number  and  district,  without  mentioning  the 
county,  lay  in  Telfair  county.  Jttdgment  revened. 
Au{roat90.1894. 

Ejectment.  Before  Judge  Smith.  Dodge  superior 
court.     September  term,  1893 

The  suit  was  brought  by  the  administrator  of  Mark 
"Willcox  against  William  Studstill  et  aL,  who  pleaded  the 
general  issue  and  prescription.  The  jury  found  for  the 
plaintiff,  and  defendants'  motion  for  a  new  trial  was 
overruled.  Plaintiff  proved  title  in  Mark  Willcox,  the 
deed  to  him  being  dated  in  1847.  There  was  evidence 
for  defendant,  that  about  two  years  after  that  time  Will- 
cox put  Wright  Collins,  his  son-in-law,  in  possession  of 
the  land,  and  Collins  remained  in  possession,  made  valu- 
able improvements  and  exercised  acts  of  ownership 
until  he  conveyed  the  land  by  deed  to  W.  R.  Walker  in 
1859.  In  the  motion  for  new  trial  error  is  assigned  on  the 
refusal  of  the  court  to  receive  any  evidence  going  to 
show  that  Willcox  made  a  parol  gift  of  the  land  to  Col- 
lins ;  and  upon  refusal  to  charge  the  jury,  that  if  W.  R. 
Walker  went  into  possession  under  the  deed  from  Col- 
lins, made  valuable  improvements  and  remained  in  open, 
peaceable  and  continuous  possession  for  seven  years  or 
mote,  he  obtained  a  good  prescriptive  title,  and  plaintiff 
could  not  recover.  There  was  further  evidence  for  de- 
fendant, that  W.  R.  Walker  remained  in  possession  of 
the  land,  adversely,  peaceably,  etc.,  by  himself  and  his 
tenants,  until  it  was  levied  on  and  sold  by  the  sheriff*  to 
M.  A.  Walker  in  1869,  under  an  execution  in  favor  of 
Campbell  v.  W.  R.  Walker,  Wright  Collins  and  William 
Studstill ;  that  M.  A.  Walker  went  into  possession  under 
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his  purchase,  and  put  J.  E.  Walker,  his  brother,  in  pos- 
session under  a  parol  contract  of  purchase ;  that  J.  E. 
Walker  cultivated  the  land  but  failed  to  pay  for  it,  and 
M.  A.  Walker  then  sold  it  to  B.  F.  Clark  by  parol  con- 
tract and  put  him  in  possession,  after  which  Clark  sold 
it  to  J.  W.  Stevenson  by  parol  contract,  and  after  he  had 
been  in  possession  two  or  three  years,  by  agreement  be- 
tween all  of  them  M.  A.  Walker  made  a  deed  to  Steven- 
son; and  that  defendants  hold  under  successive  convey- 
ances from  Stevenson  down.  Another  ground  of  the 
motion  for  a  new  trial  is,  that  the  court  charged  the 
jury  that  the  possession  of  W.  R.  Walker  could  not  be 
tacked  to  that  of  Collins  to  make  a  prescriptive  title ; 
nor  could  the  possessions  of  the  others  named  be  tacked 
to  that  of  M.  A.  Walker  to  make  a  prescriptive  title,  if  it 
should  not  appear  that  J.  E.  Walker  or  B.  F.  Clark  were 
tenants  or  agents  of  M.  A.  Walker.  A  further  ground 
is,  that  the  court  ruled  out  the  execution  under  which 
the  sheriflPs  sale  was  made,  issued  from  Telfair  superior 
court,  with  the  entries  thereon  of  levy  and  sale.  The 
sheriff's  deed  in  evidence,  dated  August  8,  1869,  de- 
scribed the  land  conveyed  as  "lying  in  the  14th  district 
Telfair  county,  as  numbers  818,  818,  842,  one  acre  deep 
off  the  west  side  and  ninety  acres  off  of  three  hundred 
and  thirteen  and  forty  oft'  of  (818)  three  hundred  and 
eighteen  847  a  fraction  84  acres  more  or  less  343,  284, 
287, 814,  844  with  seven  acres  south  side,  816  lying  west 
of  mill  creek."  The  entry  of  levy  described  the  land 
thus :  "all  in  the  14th  dist.  No.  813,  818,  842,  one  acre 
deep  oft*  of  the  north  side  of  each  lot  No.  847,  34,  num- 
bers 843,  284,  281,  257,  814,  287,  844,  7  acres  oft'.  All 
of  lot  No.  816  lying  west  of  mill  creek."  Also,  that  the 
court  refused  to  allow  defendants  to  prove  that  the  mill 
creek  referred  to  in  this  levy  was  then  in  Telfair  county. 

Jordan  &  Watson,  B.  R.  Calhoun  and  J.  H.  Martin, 
for  plaintift's  in  error.     Koberxs  &  Smith,  contra. 
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L^  ^  Kreii-zeh  v.  Crovatt  et  al. 

-^J^  1.  The  deciBion  denying  the  motion  to  set  aside  the  receiver's  sale 

was  not  merely  interlocutory,  but  final  in  its  nature.  It  was  there- 
fore subject  to  review  on  a  separate  writ  of  error;  and  the  parties 
to  the  same  were  sufScient,  the  receiver  himself  not  being  a  nec- 
essary party. 
2.  The  attorneys  to  foreclose  a  mortgage  made  to  a  trustee  for  the 
security  of  bondholders,  the  same  attorneys  being  also  attorneys 
for  the  receiver,  are  disqualified  by  their  professional  engagement 
and  relation  from  purchasing  for  their  own  benefit  the  mortgaged 
property  when  sold  by  the  receiver  under  the  decree  oi  fore- 
closure. The  consent  of  the  trustee  without  the  consent  of  the 
bondholders  will  not  remove  the  disqualification.  The  associates 
of  the  attorneys  in  making  the  purchase  are  afiected  by  the  dis- 
qualification of  the  latter.  And  inasmuch  as  it  admits  of  some 
question  under  the  evidence  whetherthe  property  brought  its  full 
value,  the  application  of  one  of  the  bondholders,  made  in  due 
time  and  before  the  sale  was  confirmed,  to  set  aside  the  sale,  should 
have  been  granted  and  a  resale  ordered.  Judgment  reversed. 

August  20, 1894. 

Motion  to  set  aside  sale.  Before  Judge  Sweat.  Glynn 
county.     August  8, 1893. 

In  the  case  of  Hoyt  &  Company  et  aL  v.  The  Bruns- 
wick Street  Bailroad  Company,  a  receiver  was  appointed 
for  the  defendant.  The  Farmers  Loan  and  Trust  Com- 
pany, as  trustee  for  the  holders  of  the  first  mortgage 
bonds  of  the  railroad  company,  became  a  party  by  inter- 
vention. By  consent  of  the  counsel  for  all  parties,  a 
decree  was  taken  for  a  sale  by  the  receiver,  after  adver- 
tisement, of  all  the  properties,  rights,  credits  and  fran- 
chises of  the  railroad  company,  at  public  outcry  to  the 
highest  bidder  for  cash,  under  certain  provisions.  The 
sale  was  made,  and  the  property  was  sold  to  Allison, 
Land,  Whitfield  and  Crovatt  for  ?10,000,  they  being  the 
highest  bidders,  which  sum  was  paid  to  the  receiver, 
who  thereupon  made  them  a  deed  to  the  property.  He 
reported  to  the  next  May  term  of  the  superior  court  his 
actions  in  making  the  sale  and  paying  out  the  proceeds 
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thereof,  asking  that  said  actions  be  confirmed.  At  the 
same  term  Kreitzer,  representing  himself  to  be  a  holder 
of  89  of  the  bonds  of  the  railroad  company,  of  the  face 
value  of  $500  each,  filed  his  motion  to  disapprove  the 
actions  of  the  receiver,  and  to  set  aside  the  sale  and 
cancel  the  deed,  on  the  grounds  that  Crovatt  &  Whit- 
field, being  counsel  for  the  receiver  and  for  the  trustee, 
had  no  right  to  buy  the  property  for  their  individual 
benefit ;  and  that  the  price  at  which  they  bought  was 
grossly  inadequate.  The  court  overruled  the  motion 
and  confirmed  the  sale. 

1.  A  motion  to  dismiss  the  writ  of  error  was  made, 
on  the  grounds  that  the  judgment  excepted  to  was  in- 
terlocutory and  not  final,  and  for  want  of  proper  parties, 
the  only  parties  defendant  being  the  purchasers  at  the 
sale. 

2.  The  evidence  showed,  that  Crovatt  &  Whitfield 
were  the  counsel  for  the  trustee  of  the  bondholders  in 
the  original  cause,  and  so  continued  to  and  including 
the  day  of  sale.  The  trustee  authorized  them '  to  bid 
for  the  property  if  they  so  desired.  Prior  to  the  sale 
they  and  their  associates  acquired  by  purchase  $7J3,000 
of  the  total  issue  of  $150,000  of  bonds  of  the  railroad 
company.  They  believed  all  the  other  bondholders 
knew  the  sale  was  to  take  place.  They  sent  copies  of 
the  newspapers  containing  the  advertisement  of  sale  to 
the  trustee  company,  who  assured  them  that  they  would 
send  a  copy  to  each  bondholder.  Quite  a  crowd  were 
present  at  the  sale;  everything  was  open  and  fair;  only 
one  other  bid  ($1,000)  was  made;  the  $10,000  was 
paid,  the  receiver's  deed  executed,  and  possession  of  the 
property  delivered  by  him  to  the  purchasers;  and  no 
notice  of  objection  was  given  until  this  proceeding  was 
begun.  The  purchasers  stood  ready  to  take  for  the 
property  a  slight  increase  in  price  over  what  they  paid, 
but  could  not  find  a  purchaser.     The  evidence  was  con- 
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flictiug  as  to  whether  the  property  brought  its  value  at 
the  sale ;  it  appearing  for  the  movant  that  the  same  con- 
sisted of  nine  miles  of  railroad  track,  fourteen  cars,  forty 
mules,  two  steamboats,  a  depot  building  and  lot,  alL 
worth,  without  regard  to  franchises,  $28,000  or  more. 
During  the  five  years  in  which  the  road  had  been  ope- 
rated, it  had  done  business  at  a  loss  of  from  three  to  five 
thousand  dollars  a  year.  On  the  other  hand,  there  was 
testimony  that  $10,000  was  all  the  property  was  rea- 
sonably worth,  that  it  had  greatly  depreciated  in  value^ 
and  would  probably  not  bring  over  $10,000  net. 

Goodyear  &  Kay  and  S.  R.  Atkinson,  for  movant. 
Crovatt  &  Whitfibld,  by  Harrison  &  Pebplbs,  contra^ 


Flannbry  &  Co.  V.  The  Baldwin  Fertilizer  Co. 

Where  the  service  in  a  statutory  proceeding  to  foreclose  a  mortgage 
on  realty  was  regularly  returned  by  the  sheriflf  as  made  upon  a 
special  agent  of  the  mortgagor,  a  creditor  of  the  mortgagor  wha 
had  a  general  judgment  junior  to  the  mortgage  could  not  dispute 
the  legality  of  the  service  by  showing,  on  a  rule  to  distribute 
money,  that  the  person  served  was  not  in  fact  a  special  agent  of 
the  mortgagor  at  the  date  of  the  service,  it  not  appearing  that  the 
mortgagor  had  repudiated  the  service,  or  taken  any  steps  to  trav- 
erse the  sheriff's  return,  or  to  have  the  judgment  of  foreclosure 
set  aside.  In  rendering  the  judgment  of  foreclosure  the  superior 
court  necessarily  adjudicated  upon  the  fact  of  service  and  its  suf- 
ficiency, the  mode  of  service  being  one  of  those  expressly  enu- 
mera^  by  statute.    Code,  |3962.  Judgment  reverted, 

August  so,  1804. 

Money  rule.  Before  Judge  Smith.  Dodge  superior 
court.     September  term,  1898. 

A  rule  for  distribution  of  money  in  the  sherift'^s  hands 
was  brought  by  John  Plannery  &  Co.  The  Baldwin 
Fertilizer  Co.  intervened,  claiming  the  fund  upon  its  ex- 
ecution, and  alleging  that,  while  the  mortgage  of  Flan- 
nery  &  Co.,  upon  which  their  execution  issued  by  fore- 
closure, was  senior  to  intervener's  judgment  in  attach- 
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metit,  it  was  not  entitled  to  the  fund  raised  by  the 
sheriffs  sale,  for  the  reason  that  the  mortgage  foreclos- 
ure was  void,  there  having  been  no  service  of  the  rule 
nisi  upon  Coleman,  the  defendant  in  execution,  nor  ac- 
knowledgment of  service,  nor  appearance  and  pleading 
nor  other  waiver  by  said  defendant,  the  only  pretense  of 
service  being  upon  Peacock  as  special  agent  of  Cole- 
man, whereas  Peacock  was  not  the  special  agent  of  Cole- 
man upon  whom  service  could  be  perfected.  Movants 
denied  the  right  of  intervener  to  participate  in  the  dis- 
tribution, or  to  inquire  into  the  validity  of  the  mortgage 
Ji.  fa.  and  judgment  of  foreclosure,  or  to  make  the  issue 
that  Peacock  was  not  in  fact  the  special  agent  of  Cole- 
man, the  mortgagor,  this  being  a  personal  privilege  and 
right  of  Coleman  alone ;  and  objected  to  testimony  by 
Peacock,  that  he  was  not  the  special  agent  of  Coleman 
at  the  time  he  was  served  with  the  rule  nisi.  The  over- 
ruling of  this  contention  and  objection  was  assigned  as 
error. 

DeLact  &  Bishop,  for  plaintiff  in  error. 
E.  A.  Smith  and  W.  M.  Clements,  contra. 


Williams  v.  Wardlaw. 

According  to  Desvergers  v.  Kruger,  60  Oa.  100,  the  court  erred  in  ren- 
deriDg  a  final  judgment  dismissing  the  application.    The  case 
should  have  been  remanded  to  the  ordinary  for  a  new  hearing. 
July  aa,  J894.  Judgment  reversed  in  party  and  in  pari  affirmed. 

Certiorari.  Before  Judge  Henry.  Walker  superior 
court.     August  term,  1893. 

This  was  a  proceeding  before  the  ordinary,  under  the 
code,  §738,  to  compel  the  removal  of  a  gate  from  an 
alleged  private  way  established  by  prescription.  On 
conflicting  evidence  the  ordinary  found  in  favor  of  the 
applicant;  and  on  certiorari  this  judgment  was  reversed, 
the  application  dismissed,  and  the  private  way  denied. 
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Lumpkin  &  Shattuck  and  R.  M.  W.  Glenn,  for  plain- 
tiff.    CoPBLAND  &  Jackson,  for  defendant. 


Vinson  v.  Northbn,  governor. 

This  case  is  ruled  by  Rick  v.  Colquiit^  governor,  61  Ga,  197. 

July  23,  1894.  Judgment  affirmed. 

Scire  facias.   Before  Judge  Ross.   City  court  of  Macon. 
December  term,  1898. 

L.  D.  MooRB,  for  plaintiff  in  error.    W.  H.  Pelton,  Jr., 
aolicitor-general,  by  ^ARRIS0N  &  Pebples,  contra. 


Grays  v.  Bibb  County. 

This  case  is  ruled  by  Bibb  and  Crawford  Counties  v.  Doney,  90  Oa.  72. 
July  23. 1894.  Judgment  affirmed. 

Action  for  damages.    Before  Judge  Ross.    City  court 
of  Macon.     September  term,  1898. 

Steed  &  Wimbbrly,  for  plaintiff. 
Ryals  &  Stone,  for  defendant. 


Vandiver  v.  Wright. 


This  case  is  ruled  by  Lewis,  Leonard  de  Co,  v.  Brown,  89  Oa,  115,  and 
Harrington  v.  Findley,  lb,  385.  Judgment  affirmed, 

July  80, 1894. 

Certiorari.     Before  Judge  Henry.     Floyd  superior 
court.     September  term,  1898. 

W.  W.  Vandiver  and  J.  W.  Ewing,  for  plaintiff. 
Hal  Wright,  for  defendant. 
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Haines,  adm'r,  v.  American  Freehold   Mortgaoe  Co. 

This  case  is  ruled  by  Jackson  v.  The  American  Mortgage  Co,  of  ScoUandf 
88  Oa,  756.  Judgment  affirmed, 

August  14, 188i, 

Assumpsit     Before  Judge  Gober.     Quitman  superior 
court.     September  term,  1898. 

W.  D.  KiDDOO,  William  Harrison  and  J.  H.  Guerry, 
for  plaintift'  in  error. 

W.  E.  Simmons  and  W.  C.  Worrill,  contra. 


Glaze  v.  Fincher.     Same  v.  Same. 

There  was  no  error  in  overruling  the  certiorari  in  either  of  these 
cases.  Judgment  affirmed, 

March  26, 1894.    Argued  at  the  last  term. 

Certiorari.  Before  Judge  Janes.  Haralson  superior 
court.     January  term,  1893. 

Two  justice's  court  suits  were  brought  by  Fincher 
against  Glaze.  One  was  by  distress  warrant  for  rent  of 
land  for  the  year  1891;  the  other  was  to  foreclose  a 
landlord's  special  lien  for  supplies  furnished.  In  each 
Glaze  filed  a  counter-aflidavit,  denying  any  indebtedness 
and  denying  that  he  was  Fincher 's  tenant.  The  sub- 
stance of  his  contention  was,  that  he  occupied  the  land 
as  a  purchaser  under  agreement  of  plaintiff  to  sell  it  to 
him;  and  upon  this  issue  the  evidence  was  conflicting. 
From  judgments  by  the  justice  in  plaintift*'s  favor,  de- 
fendant appealed  to  juries,  and  upon  their  verdicts  for 
plaintiff,  the  cases  were  carried  to  the  superior  court  by 
certiorari^  alleging  that  the  verdicts  were  contrary  to  law 
and  evidence;  that  the  justice  erred  in  overruling  de- 
fendant's motion  to  dismiss  the  actions  because  the  jus- 
tice at  a  prior  term  had  entered  general  judgments 
against  him  and  his  securities  on  the  replevy  bonds, 
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without  first  entering  special  judgments  against  the  prop- 
erty levied  on ;  and  because  (as  to  one  of  the  cases)  the 
justice  had  signed  the  lien /./a.  almost  in  the  middle  of 
the  context,  instead  of  at  the  proper  place  for  signature, 
upon  which  the  justice  "amended"  the  Ji.  fa.  to  correct 
said  irregularity,  to  which  defendant  objected,  claiming 
that  the  levy  thereupon  fell,  etc.  The  certiorari  was 
overruled  in  both  cases. 

Cobb  &  Brother,  S.  L.  Craven  and  Bbid  &  Stewart^ 
for  plaintiff  in  error. 


Baker  v.  The  State. 

There  was  no  error  in  refusing  to  sostain  the  certiorari  on  any  of  the 
grounds  set  forth  in  the  petition.  Judgment  affirmed, 

April  16. 18M. 

Certiorari.  Before  Judge  Milner.  Bartow  superior 
court.     January  term,  1894. 

On  conviction  of  assault  and  battery  in  the  city  court 
of  Cartersville,  defendant  carried  the  case  to  the  superior 
court,  where  the  conviction  was  sustained.  Numerous 
grounds  of  error  were  assigned,  a  report  of  which  would 
not  be  useful.  The  case  seems  to  turn  mainly  upon  the 
evidence,  which,  though  conflicting,  supports  the  con- 
viction. 

W.  I.  Heyward  and  J.  B.  Conyers,  for  plaintiff  in 
error.     A.  W.  Fite,  solicitor-general,  contra. 


Dickson  v.  Morgan. 


There  being  sufficient  evidence  to  sustain  the  verdict  and  no  ques- 
tion of  law  being  involved,  there  was  no  abuse  of  discretion  in 
refusing  to  grant  a  new  trial.  Judgment  affirmed, 

March  26, 1894.    Argued  at  the  last  term. 
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Complaint  on  note.  Before  Judge  Hbnrt.  Walker 
superior  court,     February  term,  1892. 

The  suit  was  upon  a  note  for  $800  with  certain  cred- 
its. Defendant  pleaded  non  est  factum;  that  he  purchased 
of  plaintift'  land  for  which  he  was  to  pay  $800,  of  which 
$200  and  interest  was  to  fall  due  in  the  same  year, 
which  he  paid  before  maturity;  that  he  executed  his 
note  payable  to  plaintiff,  on  which  he  had  made  pay- 
ments aggregating  the  amount  of  the  credits  on  the  note 
sued  upon;  and  that  the  note  was  for  $600,  and  plaintift' 
had  raised  it,  for  the  purpose  of  defrauding  him,  by 
altering  6  to  8  so  that  the  note  would  read  $800.  The 
evidence  was  directly  conflicting.  The  verdict  was  for 
the  plaintift*,  and  defendant  moved  for  a  new  trial  on  the 
grounds  that  the  verdict  was  contrary  to  law  and  evi- 
dence.    The  motion  was  overruled. 

R.  M.  W.  Glenn,  McCutchbn  &  Shumate  and  J.  W. 
Maddox,  for  plaintift'  in  error. 
Lumpkin  &  Shattuck,  contra. 


RoDGERs  &  Winn  v.  Wynne. 

It  is  not  apparent  from  the  record  that  the  court  committed  any  error 
in  oyerruling  the  motion  for  a  new  trial.  Judgment  affirmed, 

April  9, 18M.    Arsrued  at  the  last  term. 

Levy  and  claim.    Before  Judge  Butt.     Talbot  supe- 
rior court.     March  term,  1893. 

Jesse  J.  Bull,  for  plaintifis. 


Orebn  v.  Smith. 


The  evidence  warranted  the  verdict,  and  there  was  no  error  in  deny, 
ing  a  new  trial.  Judgment  affirmed. 

April  16, 1894.    Arsrued  at  the  last  term. 
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Levy  and  claim.     Before  Judge  McWhortee.     Early 
superior  court.     April  term,  1893. 

R.  H.  Sheffield,  by  Harrison  &  Peeples,  for  plaintiff 
in  error.     R.  H.  Powell  &  Son,  contra. 


Williams  v.  The  Central  Railroad  &  Banking  Co. 

Although  some  errors  were  committed  at  the  trial,  yet,  as  the  ver- 
dict was  demanded  by  the  evidence,  there  was  no  error  in  deny- 
ing a  new  trial.  Judgment  affirmed, 
April  16, 1894.    Argued  at  the  Uut  tenn. 

Action  for  damages.     Before  Judge  Qubrry.     Clay 
superior  court.     March  term,  1893. 

W.  A,  Scott  and  R.  E.  Kjennon,  for  plaintiff. 
J.  H.  Querry,  J.  D.  Rambo,  John  R.  Cooper  and  Hood 
&  MoYE,  for  defendant. 


The  Cordelb  Guano  Company  v.  Carter. 

There  heing  no  complaint  that  any  error  of  law  was  committed,  the 
evidence  heing  sufficient  to  warrant  the  verdict,  and  it  not  appear- 
ing that  the  alleged  newly  discovered  evidence  was  unknown 
till  after  the  trial,  there  was  no  error  in  refusing  to  grant  a  new 
trial.  Judgment  affirmed, 

April  16, 1894.    Argrued  at  the  last  term. 

Complaint  on  note.  Before  Judge  Fish.  Sumter  su- 
perior court.     November  term,  1893. 

The  note  sued  on  was  given  for  commercial  fertilizer. 
It  stated  that  the  sacks  containing  the  same  had  on  each 
the  guaranteed  analysis  as  required  by  law,  and  that  the 
maker  bought  on  his  own  judgment,  waiving  all  guar- 
antee as  to  its  effect  on  crops.  There  were  pleas  that 
the  guano  was  not  branded  and  tagged  on  any  .package 
when  sold ;  and  that  defendant  bought  it  for  use  on  his 
crops  only,  and  it  was  so  used,  but  was  of  little  or  no 
value  and  not  suited  to  the  use  intended,  whereby  the 
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consideration  had  failed.  There  was  evidence  in  sup- 
port of  these  pleas,  and  the  jury  found  for  the  defend- 
ant. Plaintiff  moved  for  a  new  trial  on  the  general 
grounds,  and  for  newly  discovered  evidence ;  but  there 
was  no  showing  that  the  matters  in  the  affidavit  con- 
taining the  new  evidence  were  previously  unknown,  nor 
as  to  diligence  in  procuring  evidence.  The  motion  was 
overruled. 

Jambs  Dodson  &  Son,  for  plaintiff. 
Fort  &  Watson,  for  defendant 


Childs  v.  The  State. 

There  was  no  error  in  overruling  the  motion  for  a  new  trial. 
April  16, 1884.  Judgment  affirmed. 

Indictment  for  assault  with  intent  to  murder*  Before 
Judge  Bartlbtt.  Bibb  superior  court.  November  term, 
1893. 

James  H.  Blount,  Jr.,  for  plaintiff'  in  error. 
W.  H.  Fblton,  Jr.,  solicitor-general,  co7itra. 


Kent  v.  The  State. 


There  was  no  error  in  denying  a  new  trial.  Judgment  affirmed. 

April  16, 1894. 

Indictment  for  assault  with  intent  to  murder.  Before 
Judge  BoNET.  Burke  superior  court.  December  term, 
1893. 

Johnston  &  Brinson,  for  plaintiff'  in  error. 
W.  H.  Davis,  solicitor-general,  contra. 
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Hardison  v.  Thb  Statb. 

The  evidence  warranted  the  verdict,  and  there  was  no  error  in  deo  j- 
ing  a  new  trial.  Judgment  affirmed 

June  4, 1894. 

Indictment  for  assault  with  intent  to  murder.  Before 
Judge  Butt,  Chattahoochee  superior  court.  March 
term,  1894. 

Miller,  AVynn  &  Miller,  for  plaintiff  in  error. 
8.  P.  Gilbert,  solicitor-general,  contra. 


Mitchell  v.  The  State. 

There  was  no  ahuse  of  discretion  in  den3ring  a  new  trial  on  any  or  all 
of  the  fi^ronnds  embraced  in  the  motion.  Judgment  affirmed, 

June  4, 18M. 

Indictment  for  murder.  Before  Judge  Grioos  (motion 
for  new  trial  before  Judge  Hansbll).  Berrien  superior 
court.     March  term,  1894. 

C.  M.  Hitch  and  J.  A.  Wilkes,  for  plaintiff  in  error. 
J.  M.  Terrell,  attorney-general,  and  H.  B.  Peeples, 
solicitor-general,  by  Harrison  A  Peeples,  contra. 


Cheshire  v.  Tappan,  administrator,  et  al. 

The  charge  as  a  whole  was  a  fair  and  correct  presentation  to  the  jary 
of  the  issues  involved,  and  covered  fully  the  substance  of  the  re- 
quest preferred  by  counsel  for  the  defendant,  so  far  as  the  same  was 
legal  and  pertinent.  The  verdict,  after  deducting  therefrom  the 
amount  which  the  court  ordered  to  be  written  off,  was  fully  war- 
ranted by  the  evidence.  Judgment  affirmed, 
Jane  25, 1894. 

Action    on    account.     Before   Judge    Marshall   J. 
Clarke.     Fulton  superior  court.     March  term,  1893, 
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This  was  a  suit  on  account  for  $281.20,  with  pleas  of 
set-oflF  and  payment.  On  conflicting  evidence  the  jury 
found  for  the  plaintiff*,  and  the  court  denied  a  new  trial 
on  condition  that  f  100  be  written  oft',  which  was  done. 

Alexander  &  Lambdin,  for  plaintiff  in  error. 
RossER  &  Carter,  contra. 


Hilly  v.  Knight. 


The  yerdict  was  warranted  by  the  evidence,  the  jury  having  credited 
the  witnesses  for  the  plaintiff;  and  there  was  no  error  in  denjring 
a  new  trial.  Judgment  affirmed, 

July  28,  1684. 

Complaint  on  note.  Before  Judge  Ross.  City  court 
of  Macon.     September  term,  1893. 

This  was  a  suit  for  the  balance  due  on  a  promissory 
note  given  for  purchase  money  and  rent.  The  note  bore 
several  credits,  among  them  a  credit  for  "  sundry  of  the 
items  included  in  the  within  instrument,  amounting  to 
f  400,  which  was  accepted  as  payment  to  that  extent  on 
this  note,"  leaving  balance  due  of  $876.64,  with  inter- 
est. Defendant  pleaded  not  indebted,  and  that  he  re- 
turned to  plaintiff  the  property  which  was  the  consid- 
eration of  the  note,  and  the  parties  to  the  contract  then 
and  there  rescinded  it  and  the  note  was  cancelled  by 
operation  of  law.  The  evidence  was  conflicting.  Plain- 
tiff obtained  a  verdict,  and  defendant's  motion  on  the 
general  grounds  for  a  new  trial  was  overruled. 

Dessau  &  Hodges,  for  plaintiff  in  error. 
Arthur  Dasher,  contra. 
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RiOBMOND  &  Danville  Railroad  Co.  v.  Herrington. 

The  motion  for  a  new  trial  presenting  no  questions  which  can  he 
dealt  with  by  the  Supreme  Court,  except  those  arising  upon  the 
general  grounds  that  the  verdict  was  contrary  to  law  and  the  evi- 
dence, and  the  evidence  being  sufficient  to  warrant  the  verdict,  no 
reason  appears  for  setting  it  aside  after  its  approval  by  tlie  trial 
court.  Judgment  affirmed, 

July  80, 1894. 

Action  for  damages.  Before  Judge  Hutchins.  Gwin- 
nett superior  court.     September  term,  1893. 

This  was  a  suit  by  Mrs.  Herrington  for  being  w^rong- 
fully  put  otf  a  passenger-train  in  the  dark  at  a  country 
road-crossing,  four  or  five  miles  from  Duluth,  the  point 
to  which  she  had  paid  her  fare.  She  had  in  charge  a 
child  of  six  years,  beside  her  packages.  She  claimed 
also  to  have  been  bruised  and  injured  in  her  feet  and 
ankles  by  having  to  jump  from  the  car  some  distance  to 
the  ground,  and  thereby  disabled  from  work.  Her  tes- 
timony was  to  the  eftect  that  the  naistake  in  putting  her 
off  at  the  crossing  was  due  to  the  conductor's  negligence; 
while  the  testimony  for  the  defendant  tended  to  show 
that  the  name  of  the  crossing  was  announced  in  her 
hearing,  that  she  voluntarily  left  the  train  there,  and 
was  carefully  assisted  to  the  ground  by  the  conductor 
after  he  asked  her,  "  Do  you  want  to  get  off  here  ?"  and 
that  the  mistake,  if  any,  was  her  own.  She  obtained  a 
verdict  for  $500,  and  defendant's  motion  for  a  new  trial 
was  overruled. 

J.  B.  EsTBS,  for  plaintiff  in  error. 
C.  H.  Brand,  contra. 
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ROUNSAVILLB   &  BrOTHBR   V.    WaTTBRS. 

The  reqaests  to  charge,  so  far  as  they  were  applicable,  were  coyered  by 
the  charge  given,  which  fairly  presented  for  determination  by  the 
jury  the  vital  issue  involved  in  the  case,  it  affirmatively  appear- 
ing that  as  to  the  debt  upon  which  the  plaintiffs'  Judgment  was 
founded,  the  credit  was  not  extended  upon  the  faith  of  the  prop- 
erty in  controversy ;  and  the  evidence  being  otherwise  sufficient 
to  warrant  the  jury  in  finding  for  the  claimanti  there  was  no  abuse 
of  discretion  in  refusing  to  grant  a  new  trial. 
July  30, 18M.  Judgment  affirmed. 

Levy  and  claim.  Before  Judge  Hbnry.  Floyd  su- 
perior court.     September  term,  1893. 

In  this  case  the  plaintiffs  contended  that  the  defendant 
in  Ji,  fa.  paid  certain  amounts  on  the  purchase  money 
of  the  lots  levied  on ;  that  he  fraudulently  transferred 
his  stock  of  goods  and  his  interest  in  said  lots,  but  con- 
tinued to  manage  the  goods,  and  from  sales  thereof  used 
certain  amounts  in  improving  the  lots.  The  jury  found 
the  property  not  subject,  and  plaintiffs'  motion  for  a 
new  trial  was  overruled. 

Nat  Harris  and  C.  A.  Thornwell,  for  plaintiffs. 


Hamilton  &  Company  v.  Moorb. 

Mb  707| 

There  was  no  abuse  of  discretion  by  the  trial  court  in  denying  a  con-     '—     *^' 
tinuance.    The  evidence  of  general  custom  was  admissible,  and 
the  verdict  of  the  jury  was  not  without  evidence  to  support  it. 
The  superior  court  did  not  err  in  overruling  the  certiorari, 
August  6, 1894.  Judgment  affirmed. 

Certiorari.  Before  Judge  Hbnrt.  Floyd  superior 
court.     September  term,  1893. 

Moore  sued  Hamilton  &  Co.  for  the  value  of  a  bale  of 
cotton  delivered  to  them  as  warehousemen,  and  which 
he  claimed  was  destroyed  by  fire  through  their  negli- 
gence, that  they  neglected  to  insure  it  as  was  their  duty, 
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etc.  On  conflicting  evidence  plaintiff  obtained  a  verdict 
in  the  justice's  court,  which  was  sustained  on  certiorari. 
The  assignments  of  error  were,  in  refusing  to  grant  a 
continuance  for  the  absence  of  Foster,  a  witness  resident 
of  the  county,  who  had  been  subpoenaed ;  in  admitting 
testimony  that  it  was  the  custom  of  warehousemen  to 
insure  all  cotton  placed  in  their  hands,  over  objection 
that  this  was  incompetent,  there  being  a  special  contract 
shown  by  the  warehouse  receipt ;  and  that  the  verdict 
was  contrary  to  law  and  evidence.  As  to  the  absent 
witness,  one  of  defendants  testified  that  Foster  was  not 
absent  by  his  leave  or  consent,  that  he  hoped  to  have 
him  present  at  the  next  term,  that  the  showing  was  not 
made  for  delay,  that  he  knew  only  from  hearsay  what 
Foster  would  swear,  saw  him  the  day  before  and  talked 
with  him,  but  said  nothing  to  him  about  the  case,  did 
not  tell  him  it  stood  for  trial  on  the  next  day,  and  never 
did  talk  to  him  about  it.  Plaintiff's  attorney  stated, 
that  the  case  was  continued  from  the  previous  term  for 
Foster's  absence,  and  asked  that  he  be  attached.  De- 
fendants' counsel  objected  to  this,  and  stated  that  he 
would  have  Foster  present  at  the  next  term. 

The  warehouse  receipt  was  an  acknowledgment  of  re- 
ceipt of  the  cotton,  "  subject  to  this  receipt  only  on  pay- 
ing customary  charges  and  all  advances  (acts  of  provi- 
dence and  fire  excepted)."  Under  the  head  of  "  charges," 
the  receipt  had  several  items,  embracing  weighing,  in- 
surance, etc.  The  only  charge  entered  was  opposite  the 
word  "weighing."  At  the  top  of  the  receipt  were  the 
words,  "Insure  your  cotton."  There  was  testimony  for 
defendants,  that  it  was  the  duty  of  the  holder  of  the  re- 
ceipt to  insure  the  cotton ;  and  that  this  was  the  general 
custom  among  warehousemen. 

Harpbr  Hamilton  and  Wrights  &  Harper,  for  plain- 
tiffs in  error.     G.  A.  H,  Harris,  contra. 
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Martin  v.  Kendkick  et  aL 

The  evidence  warranted  the  verdict.  The  newly  discovered  evidence, 
if  true,  would  only  tend  to  discredit  the  plaintiff's  witnesses,  and 
would  throw  no  direct  light  of  its  own  upon  the  controversy.  The 
court  did  not  err  in  denying  a  new  trial.  Judgment  affirmed, 

August  6,  1894. 

Trover.  Before  Judge  Harris.  Carroll  superior  court. 
April  term,  1893. 

The  suit  was  for  the  value  of  certain  cross-ties,  and 
plaintiffs  had  a  verdict.  The  case  turned  on  questions 
of  fact  and  credibility  of  witnesses,  the  evidence  being 
conflicting. 

Q.  W.  Austin,  for  plaintiff  in  error.  Oscar  Bbese, 
W.  F.  Brown,  W.  C.  Adamson  and  C.  P.  Gordon,  contra. 


Williams,  adm'r,  v.  Macon  k  Birmingham  B.  R.  Co. 

1.  As  to  the  right  to  open  and  conclude,  the  case  is  controlled  by 
Harridon  v.  Young,  9  Oa.  359 ;  Streyer  v.  Georgia  Southern  dc  Florida 
R.  R.  Co.,  90  Oa.  66;   Wolff  v.  Same,  this  ternr,  ante,  655. 

2.  Several  of  the  grounds  of  the  motion  for  a  new  trial  present  no 
question  which  this  court  can  review,  some  of  them  not  being 
sufficiently  verified  by  the  judge,  and  others  not  specifying  the 
ground  or  grounds  of  objection  to  the  evidence. 

3.  In  none  of  the  other  grounds  of  the  motion  for  a  new  trial  does 
any  error  appear  authorizing  or  requiring  this  court  to  grant  a  new 
trial  over  the  approval  of  the  verdict  by  the  presiding  judge. 
August  14. 1894.  Judgment  affirmed. 

Appeal.  Before  Judge  Hunt.  Upson  superior  court. 
November  term,  1893. 

Assessors  appointed  to  assess  the  damages  for  a  rail- 
road right  of  way  through  lands  of  the  plaintift*  in 
error,  made  their  award  of  f  500,  from  which  an  appeal 
was  taken.  On  the  trial  the  jury  found  $428.50  as  dam- 
ages, and  a  motion  for  a  new  trial  was  overruled. 
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Miller  &  Miller,  for  plaintiff  in  error. 
QusTiN,  QuERRY  &  Hall,  M.  H.  Sandwich  and  B.  L. 
TisiNGER,  contra. 


Lester  v.  The  Savannah   Guano  Company. 

1.  There  was  no  error  in  refusing  to  allow  an  amendment  to  a  motion 
for  a  new  trial  by  adding  a  ground  which  was  palpably  without 
any  merit  whatever 

2.  The  evidence  warranted  the  verdict,  and  there  wag  no  error  in  de- 
nying a  new  trial.  Judgment  affirmed. 
August  U,  1891. 

Complaint  on  notes.  Before  Judge  Guerry.  Ran- 
dolph superior  court.     May  term,  1893. 

The  notes  sued  on  were  given  by  Travis  Johnson  and 
Mrs.  Lester  for  fertilizer.  He  did  not  defend;  she 
pleaded  that  she  was  a  married  woman  with  a  separate 
estate,  and  that  she  signed  the  notes  merely  as  surety 
and  received  no  benefit  therefrom.  Her  husband  testi- 
fied in  support  of  this  plea;  while  the  testimony  for 
plaintiffs  was,  that  the  fertilizer  was  delivered  to  John- 
son on  Mrs.  Lester's  order  and  charged  to  her  for  him, 
that  he  received  it  on  her  wagon  and  carried  the  notes 
to  her  to  be  signed,  that  the  credit  was  given  to  her  and 
not  to  Johnson, and  plaintifi:8  would  not  have  sold  to  him. 
From  other  testimony  it  appeared  that  she  rented  him 
land,  stock  and  tools  at  a  stipulated  price  in  cash,  fur- 
nishing him  no  supplies  to  carry  on  his  farming  opera- 
tions. After  verdict  for  plaintiff*,  defendant  moved  for 
a  new  trial  on  the  general  grounds.  At  the  hearing  of 
the  motion,  counsel  for  movant  proposed  to  amend  the 
same  by  showing  that  since  the  verdict  it  had  come  to 
his  knowledge  that  Johnson  had  been  subpoenaed  by 
plaintiff  to  prove  by  him  that  the  guano  was  sold  on 
the  credit  of  Mrs.  Lester,  that  the  notes  were  her  con- 
tract  and  she  was  not  merely  security  on  them;  but  that 
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plaintiff's  counsel  refused  to  introduce  Johnson  as  a 
witness,  because  he  would  not  so  testify,  and  his  testi- 
mony would  be  in  support  of  defendant's  plea.  The 
court  declined  to  allow  the  amendment,  and  overruled 
the  motion  for  a  new  trial. 

B.  H.  Lbstbr,  for  plaintiff  in  error. 
W.  C.  WoRRiLL,  contra. 


The  Mayor  and  Council  of  Ambricus  v.  Chapman  et  al. 

The  evidence  warranted  the  jury  in  finding  for  the  plaintiffs ;  the 
damages  awarded  them  were  not  excessive ;  and  there  being  no 
complaint  that  any  error  of  law  was  committed  by  the  trial  court, 
the  judgment  is  Affirmed. 

August  U,  1884. 

Action  for  damages.  Before  Judge  Fish.  Sumter 
auperior  court.     May  term,  1893, 

Chapman  and  Lowe  brought  separate  suits  against 
the  city  for  personal  injuries  received  while  driving  to- 
gether in  a  buggy  along  a  public  street  at  night,  by 
reason  of  the  horse  falling  in  a  ditch  which  the  city  had 
dug  across  the  street  for  sewerage  purposes;  of  which 
they  were  not  aware,  and  which  the  city  had  left  open 
without  any  railing  or  other  protection  around  it,  and 
with  no  light  or  other  signal  or  warning  of  the  danger 
of  the  ditch.  Chapman  alleged  that  his  knee  was  badly 
bruised  and  sprained,  and  he  was  bruised  on  his  back 
and  stomach,  causing  him  much  pain  and  suffering;  that 
said  injury  totally  disabled  him  for  fourteen  days,  and 
he  was  still  unable  to  attend  to  his  every  day  business 
on  account  of  the  injuries;  that  he  was  a  dentist,  and 
prior  to  the  injury  earned  about  twenty  dollars  a  day 
in  the  practice  of  his  profession;  and  that  his  physi- 
cian's bill  on  account  of  the  injuries  was  about  ^^100. 
Lowe  claimed  that  his  knee  and  foot  were  seriously  in- 
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jured,  causing  him  .great  pain  and  entirely  disabling 
him  from  work  for  fourteen  days;  that  he  was  also  in- 
jured internally  by  the  accident,  from  which  he  still 
suffered ;  that  he  was  disabled  from-  his  work  as  a  drum- 
mer, and  that  his  physician's  bill  was  about  f  100.  By 
consent  the  two  cases  were  consolidated  and  tried  to- 
gether, the  jury  to  render  separate  verdicts.  They  found 
in  favor  of  Chapman  $565,  and  in  favor  of  Lowe  f  890. 
Defendant's  motion  for  a  new  trial  was  overruled. 

E.  A.  Hawkins,  for  plaintiff  in  error.    Hudson  &  Bla- 
LOOK,  Clarke  &  Hoopek  and  J.  A.  Anslet,  contra. 


i,^  l^\  Hooks  v.  Booker. 

There  was  no  error  in  allowing  the  amendment  to  the  petition,  nor 
in  refusing  to  grant  a  new  trial.  Judgment  affirmed. 

August  14, 1884. 

Equitable  petition.  Before  Judge  Fish.  Sumter  supe- 
rior  court.     May  term,  1893. 

Plaintiff*  purchased  of  defendant  a  house  and  lot,  and 
took  a  deed.  Defendant  remained  in  possession,  plain- 
tiff' claiming  that  this  was  under  an  agreement  of  reutaL 
.Afterwards  defendant  refused  to  surrender  the  premises^ 
claiming  possession  in  her  own  right ;  further  claiming 
that  the  purchase  money  had  not  all  been  paid,  and  that 
she  signed  the  deed  in  ignorance  of  its  contents  and  pur- 
port, supposing  it  was  a  bond  for  title,  and  being  thereto 
persuaded  by  her  husband.  Plaintiff  contended  that  the 
whole  of  the  purchase  price  had  been  paid,  and  that  de- 
fendant fully  understood  the  deed  when  made;  and 
brought  this  petition,  alleging  that  defendant  was  in- 
solvent, and  was  removing  an  outhouse,  etc.  The  prayer 
was,  for  injunction  and  receiver;  for  decree  declaring 
the  premises  to  be  plaintiff's  property,  and  requiring 
possession  to  be  surrendered;    for  .recovery  of   rents; 
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and  for  general  relief.  At  the  trial  plaintift'was  allowed, 
over  objection,  to  amend  the  petition  by  striking  the 
prayer  for  injunction  and  receiver,  and  adding  a  prayer 
that  the  premises  be  adjudged  to  be  plaintifl:*'s  property, 
that  a  writ  of  possession  be  granted,  and  that  plaintiff 
recover  a  certain  amount  as  rent.  The  objection  was  that 
this  was  adding  a  new  cause  of  action.  The  evidence 
was  conflicting.  Plaintiff'  obtained  a  verdict  for  the 
property  and  for  rent,  and  defendant's  motion  for  a  new 
trial  was  overruled. 

Hudson  &  Blalock,  for  plaintiff'  in  error. 
Fort  &  Watson,  contra. 


SouTER  et  al.  V.  The  Bank  op  Southwestern  Georgia. 

The  court  did  not  err  in  the  ruling  complained  of  pendenU  Hte,  nor  in 
denying  a  new  trial.  Judgment  affirmed. 

August  14, 1891. 

Complaint  on  notes.  Before  Judge  Fish.  Schley 
superior  court.     October  term,  1893. 

The  notes  sued  on  were  signed  by  three  persons.  Two 
of  them  pleaded  that  they  signed  only  as  sureties,  receiv- 
ing none  of  the  consideration ;  that  when  they  signed, 
it  was  agreed  that  plaintift*  should  take  from  the  prin- 
cipal a  mortgage  on  a  mare  and  mule  as  security  for  the 
notes,  which  was  done ;  that  after  the  notes  and  mort- 
gage became  due  they  insisted  that  plaintiff  should 
foreclose  the  mortgage,  which  plaintiff'  refused  to  do,  and 
kept  the  mortgage  an  unreasonable  length  of  time  until 
the  principal  had  either  disposed  of  the  mortgaged  prop- 
erty or  lost  it  by  death  or  destruction,  thereby  increas- 
ing the  risk  of  the  sureties.  Plaintiff  moved  to  strike 
this  plea,  because  it  did  not  allege  that  any  written  no- 
tice was  given  to  the  plaintiff'  to  foreclose  the  mortgage. 
The  motion  was  sustained,  and   defendants    excepted 


Digiti 


zed  by  Google 


714  March  Term,  1894.  [94  Ga. 

pendente  lite.     There  was  a  verdict  for  plaintiffs,  and  de- 
fendants' motion  for  a  new  trial  was  overruled. 

J.  A.  HixoN,  for  plaintiff  in  error. 
James  Dodson  &  Son,  contra. 


Savannah,  Florida  &  Western  Railway  Co.  v.  Brooks. 

The  evidence  warranted  the  verdict,  and  there  was  no  error  by  the 
court  for  which  a  new  trial  should  be  granted. 
August  20, 18W.  JudgmerU  affirmed. 

Complaint.  Before  Judge  Sweat.  Charlton  superior 
court.     April  terra,  1893. 

This  suit  was  for  the  value  of  goods  burned  in  defend- 
ant's warehouse,  as  plaintiff  claimed,  by  gross  negli- 
gence of  defendant's  servants.  The  jury  found  for  the 
plaintiff,  and  defendant's  motion  for  a  new  trial  was 
overruled. 

Erwin,  duBignon  &  Chisholm  and  Hitch  &  Myers,  for 
plaintiff'  in  error. 


I  »4b  7141  Neal  Loan  and  Banking  Co.  v.  Carr  et  aL.  and  vice  versa. 

1.  The  verdict,  under  the  evidence  and  the  law  applicable  thereto, 
was  contrary  to  the  truth  of  the  case.  The  daughters  of  Mrs. 
Carr  had  no  Interest  in  her  parol  agreement  with  Neal  which  was 
not  subject  to  her  absolute  control;  and  she,  by  uniting  with  her 
husband  in  effecting  the  settlement  made  through  McOalla,  bound 
herself  and  her  daughters  by  the  results  of  that  settlement,  she 
having  acquiesced  in  the  same  until  after  judgment  was  ren- 
dered against  McCalla  upon  the  notes  given  by  him,  and  up  to  the 
time  when  the  property  was  sold  by  virtue  of  that  judgment.  By 
the  sale  the  title  passed  to  the  Neal  Loan  and  Banking  Company. 
The  numerous  specific  questions  made  in  the  record,  many  of 
them  minute  and  of  slight  relevancy,  are  rendered  immaterial  by 
the  controlling  facts  on  the  merits. 

2.  There  was  no  error  as  to  either  of  the  matters  excepted  to  in  the 
cross-bill  of  exceptions. 

Judgment  on  the  main  bill  of  exceptions  reversed  ;  on  the  cross-bill  affirmed. 
I  August  29,  lS9i. 
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Complaint  for  land.  Before  Judge  Richard  H. 
Clark.    Rockdale  superior  court.     October  term,  1893. 

George  Westmoreland,  A.  C.  McCalla  and  G.  W. 
Gleaton,  for  plaintift*.  A.  M.  Speer,  C.  Anderson,  R.  T. 
Daniel  and  J.  R.  Irwin,  for  defendants. 


TuTT  V.  The  Sand  Hills  Hotel  Company  et  al. 

The  material  findings  of  the  jury  were  warranted  by  the  evidence, 
and  the  decree,  as  an  equitable  result,  was  warranted  by  the  find- 
ings, in  so  far  as  it  was  rested  on  them ;  and  in  so  far  as  it  was 
rested  on  the  discretionary  power  of  Uie  court,  though  open  to 
question,  involved  no  manifest  abuse  of  such  discretion.  No  error 
was  committed  in  the  progress  of  the  trial,  or  in  any  of  the  va- 
rious rulings  made  by  the  court,  for  which  a  new  trial  should  be 
ordered.  The  points  made  being  exceedingly  numerous,  while 
they  have  been  separately  considered  in  the  light  of  the  whole 
record,  are  overruled  generally,  none  of  them  being  sufficient  to 
require  another  trial  of  the  case  or  any  modification  of  the  decree. 
AujTiwt  29, 1891.  Judgment  affirmed. 

Equitable  petition,  etc.  Before  Judge  Koney.  Rich- 
mond superior  court.     April  term,  1893. 

Frank  H.  Miller,  William  K.  Miller  and  Boykin 
Wright,  for  plaintiff.  J.  R.  Lamar,  Harper  &  Brother 
and  W.  T.  Davidson,  for  defendants. 


AsHWORTH  r.  East  Tenn.,  Va.  &  Ga.  Railway  Co.         !?!J??I 

There  was  no  error  in  granting  a  second  new  trial  in  this  case. 
March  19, 1894.   Argued  at  the  Uut  term.  Judgment  affirmed. 

Action  for  damages.  Before  Judge  Henry.  Floyd 
superior  court.     March  term,  1893. 

The  plaintiff  sued  the  railway  company  for  personal 
injuries  sustained  by  him  by  being  struck  at  night  by 
its  engine  pulling  a  freight-train  while  he  was  on  its 
track.     He  claimed  to  have  been  upon  a  street  or  road 
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crossing;  that  the  train  ran  against  him  without  any 
signal  or  warning  of  its  approach  having  been  given ; 
and  that  he  was  unable  to  see  it  before  going  upon  the 
track,  by  reason  of  a  train  of  freight-cars  standing  on 
a  side-track  next  to  the  main  line.  The  evidence  on  the 
material  issues  was  directly  conflicting.  The  first  trial 
resulted  in  a  verdict  of  f  6,500  for  the  plaintiff',  which 
was  set  ^side  on  defendant's  motion.  At  the  second 
trial  plaintiff'  had  a  verdict  for  f  5,000,  and  he  excepted 
to  the  grant  of  another  new  trial. 

H.  M.  Wright,  Nat.  Harris  and  R.  R.  Harris,  for 
plaintiff!  MoOuTOHBN  &  Shumate  and  C.  W.  Underwood, 
for  defendant. 


MoNDON  V.  The  Western  Union  Telegraph  Company. 

No  reason  appears  to  take  this  case  oat  of  the  general  role  that  this 
conrt  will  not  interfere  with  the  discretion  of  the  trial  court  in 
granting  a  first  new  trial.  Judgment  affirmed. 

March  S6, 1891.    Argued  at  the  last  term. 

Action  for  damages.     Before  Judge  Turnbull.    City 
court  of  Floyd  county.     December  terra,  1892. 

McHbnry,  Nunnally  &  Neel,  for  plaintiff.    Bioby, 
Reed,  Berry  &  Foote  and  Wrights  &  Harper,  contra. 


Henderson  et  al.  v.  East  Tenn.,  Va.  &  Ga.  Rwy.  Co. 

This  case  falls  within  the  general  rule  that  the  first  grant  of  a  new 
trial  by  the  presiding  judge  will  not  be  reversed. 
March  26, 1894.    Argued  at  the  last  term.  Judgment  affirmed. 

Complaint  for  land.  Before  Judge  Henry.  Floyd 
superior  court.     September  term,  1892. 

T.  W.  Alexander  and  Hooper  Alexander,  for  plain- 
tiffs. McCuTCHEN  &  Shumate,  Hoskinson  &  Harris  and 
C.  N.  Featherston,  for  defendant. 
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Tillman  v.  Fontaine. 

The  present  case  is  no  exception  to  the  rule  that  the  first  grant  of  a 
new  trial  should  be  acquiesced  in.  '   Judgment  affirmed. 

April  a,  1994.    Argued  at  the  last  term. 

Levy  and  claim.     Before  Judge  Willis.     City  court 
of  Columbus.     April  term,  1893. 

Pbabody,  Brannon,  Hatcher  &  Martin,  for  plaintift'. 
Little  &  Wimbish  and  McNeill  &  Leyt,  for  claimant. 


Williams  v.  The  Greenwich  Insurance  Compant. 

This  case  is  no  exception  to  the  general  rule  that  the  first  grant  of  a 
new  trial  will  not  be  interfered  with.  JudgmerU  affirmed. 

April  16, 1891.    Argrued  at  the  last  term. 

Complaint  on  fire  policy.    Before  Judge  Willis.    City 
court  of  Columbus.     January  term,  1893. 

Peabody,  Brannon,  Hatcher  &  Martin,  for  plaintiflf. 
Jackson  &  Leptwich,  for  defendant. 


The  Cartersville  Land  Company  v.  Pratt  et  ai. 

This  case  falls  within  the  general  rule  that  the  first  grant  of  a  new 
trial  will  not  be  reversed.  Judgment  affirmed. 

July  80,  1804. 

Equitable  petition.     Before  Judge  Henry.     Bartow 
fiuperior  court.    July  term,  1898. 

John  W.  Akin  and  Neel  &  Swain,  for  plaintiff. 
R.  J.  McCamy,  J.  H.  WiKLE  and  W.  I.  Heyward,  for 
defendants. 
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Adams  v.  The  Bank  of  Stewart  County. 

1.  In  a  joint  action  against  the  maker  and  the  indorsere  of  a  promia- 
sory  note,  the  verdict  being  for  the  plaintiff  as  against  the  indors- 
ers  but  for  the  other  d^endant,  the  maker,  and  the  plaintiff  hav- 
ing moved  for  a  new  trial,  it  was  no  cause  to  dismiss  the  motion, 
at  the  instance  of  the  maker,  that  service  of  the  motion  was  not 
made  upon  the  indorsers.  As  the  contract  of  the  maker  and  that 
of  the  indorsers  were  separate  and  distinct  contracts,  a  new  trial 
could  be  granted  as  to  the  maker  without  setting  aside  the  verdict 
as  to  the  indorsers. 

2«  The  general  rule  as  to  the  first  grant  of  a  new  trial  applies. 
Aprils,  1894.    Argued  at  the  last  tenn.  Judgment  affirmed. 

Complaint  on   note.     Before  Judge   Butt.     Talbot 
superior  court.     March  term,  1893. 

Pbabody,  Brannon  Hatcher  &  Martin,  for  plaintiff  in 
error. 

Watts  &  Hickby  and  Thornton  &  McMiohabl,  contra. 


Flournoy  &  Epping  v.  Stevens. 

This  being  the  grant  of  a  first  new  trial,  though  the  grant  was  made 
on  terms  with  which  the  prevailing  party  refused  to  comply,  the 
case  is  left  to  abide  the  general  rule,  without  either  approving  or 
disapproving  the  terms  prescribed  by  the  trial  judge. 
August  14, 1894.  Judgment  affirmed. 

Complaint    on   account.     Before    Judge    Bartlbtt. 
Terrell  superior  court.     May  term,  1893. 

Pbabody,  Brannon,  Hatcher  &  Martin,  J.  W.  Wal- 
ters and  HoYL  &  Parks,  for  plaintifts. 
WooTEN  &  WooTEN,  for  defendant. 


Cook  v.  Childers. 


1.  By  arguing  the  motion  for  a  new  trial,  without  moving  to  dismiss 
^^3^  the  same  for  failure  to  file  a  brief  of  evidence  in  due  time,  the  re- 

116  Till  spondent  in  the  motion  waived  this  matter  of  objection,  and  con- 


Digiti 


zed  by  Google 


Reports.]  March  Term,  1894.  719 

seqnently  it  ia  not  good  as  a  ground  of  exception  to  the  judgment 
granting  a  new  trial. 
2.  The  general  rule  touching  the  first  grant  of  a  new  trial  applies  to 
this  case.  Judgment  affirmed. 

April  16, 1881.    Argued  at  the  laat  term. 

Trover.     Before    Judge    Gamble.     Macon    superior 
court,     l^ovember  terra,  1892. 

J.  W.  Haygood  and  S.  A.  Rbid,  for  plaintiff  in  error. 
B.  F.  HiNTON,  J.  A.  HixoN  and  E.  H.  Cutts,  contra. 


Bailey  et  al.  v.  Thornton.  Iw^VtS 

Where,  during  the  term  at  which  a  case  was  tried,  a  motion  for  a  new 
trial,  with  an  unapproved  hrief  of  evidence  attached,  was  handed 
to  the  judge,  who  in  open  court  approved  the  grounds  of  the  mo- 
tion, granted  a  rule  nm^  which  was  duly  served,  and  also  passed 
an  order  setting  the  hearing  of  the  motion  at  a  future  time  and 
allowing  movant  until  then  to  have  the  brief  of  evidence  approved, 
which  was  afterwards  done,  and  the  motion,  after  being  several 
times  continued,  was  finally  heard  on  the  merits,  counsel  for  both 
sides  appearing,  and  there  being  no  motion  to  dismiss,  the  court 
reserving  its  decision  and  giving  respondent's  counsel  leave  to  file 
an  additional  brief  upon  a  question  of  law  involved,  it  was  error 
in  the  court,  upon  a  mere  suggestion  contained  in  this  brief,  to 
dismiss  the  motion  simply  because  it  and  the  brief  of  evidence 
were  not  marked  filed  in  office  by  the  clerk.  Under  the  facts 
stated,  the  actual  filing  in  the  clerk's  office  was  waived,  and  the 
motion  should  have  been  decided  on  its  merits.  Cook  v.  GiUderSy 
this  term,  ante.  Judgmeni  reversed. 

April  80,  ISM.    Argued  at  the  last  term. 

Motion  for  new  trial.     Before  Judge  Smith.     Wilcox 
superior  court.     March  term,  1893. 

W.  L.  Gricb  and  E.  H.  Williams,  for  plaintifts  in  error. 
BusBBE  &  Crum,  contra. 


Gary  v.  The  State. 


1.  Where  during  the  term  at  which  a  case  was  tried  and  a  motion 
for  a  new  trial  filed,  an  order  was  passed  setting  the  hearing  dur- 
ing an  adjourned  term  to  be  held  thereafter,  the  order  further  pro- 
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viding  that  if  the  motion  was  not  then  heard  it  should  be  heard 
at  such  time  and  place  as  the  presiding  judge  might  fix  after  five 
days  notice  to  the  parties,  and  the  adjourned  term  not  having 
been  held,  and  no  time  having  been  fixed  by  the  judge,  it  was 
error  at  the  next  regular  term  of  the  court  to  dismiss  the  motion 
on  the  ground  **  that  it  was  not  sooner  heard." 
2.  That  the  rule  nm  for  a  new  trial  in  a  criminal  case  calls  on  the 
State  of  Georgia  to  show  cause,  etc.,  instead  of  calling  upon  the 
solicitor-general,  is  no  ground  for  dismissing  the  motion.  The 
State  is  the  proper  respondent  to  such  a  rule. 
June  4, 1894.  Judgment  reverted. 

Motion  for  a  new  trial.     Before  Judge  MoWhortbr. 
Hart  superior  court.     March  term,  1894. 

W.  L.  HoDGBS  and  A.  (J.  McCurry,  for  plaintiff  in 
error. 


Laslie  et  al,  v.  Laslie  et  aL 

123  8Hol  ^^  ^^®  same  day  upon  which  a  case  was  tried,  a  motion  for  a  new 
trial  was  made  out  and  presented  to  the  judge,  who  granted  a  rule 
nitif  which  was  immediately  served.  At  the  same  time  a  consent 
order  was  passed  continuing  the  hearing  of  the  motion  to  a  future 
day  in  vacation,  the  order  providing  that  a  brief  of  evidence  should 
be  submitted  to  respondent's  counsel  within  twenty  days  and  that 
the  brief  of  evidence  be  approved  at  the  hearing.  The  brief  was 
submitted  to  respondent's  counsel  within  the  time  prescribed  by 
the  order.  On  the  day  first  appointed  for  the  hearing  of  the  mo- 
tion, and  at  various  times  thereafter,  orders  were  passed  continu- 
ing the  hearing,  each  order  providing  that  the  brief  of  evidence 
should  be  corrected  and  approved  at  the  hearing.  The  last  of  these 
orders  fixed  January  22,  1891,  as  the  time  for  the  hearing.  On 
that  day  the  hearing  was  by  a  consent  order  again  continued  until 
March  20, 1891,  "  under  same  terms  as  previous  orders."  On  the 
day  last  named,  it  was  ordered  that  the  motion  be  continued  until 
the  February  adjourned  term  of  the  superior  court,  to  be  held  the 
first  Monday  in  May,  **  for  the  correction  and  approval  of  the  brief 
of  evidence  in  said  case  and  for  the  hearing  of  said  motion  for  new 
trial."  During  that  term  the  brief  of  evidence  was  ''  agreed  to  " 
in  writing  by  counsel  for  both  sides  and  the  judge,  all  of  whom 
signed  the  written  agreement;  the  motion  was  argued  on  the 
merits,  and  the  judge  reserved  his  decision,  no  motion  to  dismiss 
the  motion  for  a  new  trial  having  been  made.  This  judge  went 
out  of  office  without  rendering  a  decision,  and  his  successor  after- 
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wards,  on  motion  of  respondent's  counsel,  dismissed  the  motion 
for  a  new  trial,  on  the  ground  that  the  hrief  of  evidence  '*  was  not 
approved  and  filed  within  the  terms  of  consent  orders  granted  in 
said  case  as  required  hy  law."  Under  the  facts  recited,  it  was 
error  to  dismiss  the  motion  for  a  new  trial. 

{a)  The  e£fect  of  the  order  of  January  22, 1891,  and  the  orders  of  con- 
tinuance  subsequently  passed,  was  to  renew  and  extend  the  origi- 
nal right  of  movant  to  have  the  brief  of  evidence  approved  at  the 
hearing. 

(b)  The  signing  by  the  judge  of  an  entry  on  the  brief  of  evidence  ex- 
pressing that  it  was  "  agreed  to,"  was  in  e£fect  an  approval  of  the 
brief. 

{c)  The  failure  to  have  the  brief  of  evidence  marked  **  filed  in  office  " 
by  the  clerk,  was  waived  by  arguing  the  motion  on  the  merits. 
Besides,  it  appears  that  the  motion  for  a  new  trial  and  the  brief 
of  evidence  were  in  fact  deposited  in  the  clerk's  office  at  the  term 
when  the  motion  was  heard.  Judgment  revened, 

April  80,1894.   Argued  at  the  last  term. 

Motion  for  a  new  trial.     Before  Judge  Smith.     Dodge 
superior  court.     March  term,  1893. 

DbLaot  &  Bishop,  for  plaintiffs. 
E.  A.  Smith,  for  defendants. 


Central  Kailroad  &  Banking  Co.  v.  Keller  &  Brother. 

A  written  agreement  of  counsel  entered  upon  a  hrief  of  evidence,  the 
agreement  heing  expressed  in  snch  terms  as  necessarily  to  imply  a 
waiver  of  ohjection  that  the  day  fixed  hy  order  of  the  court  for 
presenting  the  brief,  having  it  approved  and  filing  it,  had  already 
passed,  together  with  subsequent  co-operation  with  counsel  for  the 
movant  and  the  presiding  judge  in  having  the  brief  corrected  (the 
judge  having  approved  it  before  correction  with  a  reservation  that 
it  was  subject  to  correction),  will  estop  such  counsel  and  his  client 
from  subsequently  taking  the  position,  for  the  first  time,  and  in- 
sisting by  a  motion  to  dismiss  the  motion  for  a  new  trial,  that  the 
brief  was  presented,  approved  and  filed  too  late  because  done  after 
the  time  limited  by  the  order  had  expired.       Judgment  revened, 

July  23, 1884. 

Motion  for  a  new  trial.     Before  Judge  Falligant* 
Effingham  superior  court.     May  term,  1893. 

▼  94-46 
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After  verdict  for  plaintifts  on  May  9,  defendant  dur- 
ing the  same  term  filed  a  motion  for  new  trial.  The 
grounds  of  the  motion  were  approved,  and  an  order 
passed  allowing  the  motion  to  be  heard  and  determined 
in  vacation.  On  June  6,  defendant  presented  a  brief  of 
the  testimony  to  the  judge  for  his  revision  and  approval. 
Entered  upon  said  brief  was  an  agreement  of  counsel ; 
counsel  for  plaintiff  agreeing,  "subject  to  make  such 
corrections  as  are  just  and  correct,  in  the  hearing  of  the 
motion  for  new  trial."  The  judge  approved  the  brief 
"  subject  to  correction  at  hearing,"  and  ordered  it  filed. 
It  was  filed  on  June  7.  Thereafter  the  motion  coming 
on  for  hearing,  plaintiff  moved  to  dismiss  it  on  the  ground 
that  no  order  was  taken  at  the  May  term,  authorizing 
the  filing  of  a  brief  of  the  testimony  during  vacation, 
and  because  the  brief  was  not  filed  at  the  term.  Pre- 
vious to  the  filing  of  the  motion  to  dismiss,  plaiutift's 
counsel  suggested  certain  changes  in  the  brief  of  evi- 
dence, which  were  accepted  and  agreed  to  by  defend- 
ant's counsel.     The  motion  to  dismiss  was  sustained. 

A.  R.  Wright  and  A.  C.  Wright,  for  plaintiff  in  error* 
H.  B.  Strange,  contra. 


Williams  v.  Johnston,  executrix. 

194    7^1 

1 106  304|  xt  is  not  apparent  that  the  judge  abused  his  discretion  in  refnsing 
to  approve  the  brief  of  evidence,  bat  on  the  contrary  as  his  mem- 
ory, by  reason  of  the  lapse  of  time  since  the  trial,  had  fuled  in 
respect  to  what  the  evidence  really  was,  he  was  well  justified  in 
his  refusal.  And  there  being  no  brief  of  evidence,  the  motion 
for  a  new  trial  was  properly  dismissed  on  motion  based  upon  that 
defect  in  the  proceedings.  JudgmerU  affirmed. 

April  23>  1894.    Argued  at  the  last  term. 

Motion  for  a  new  trial.     Before  Judge  Fish.     Sumter 
superior  court.     May  term,  1893. 


Digiti 


zed  by  Google 


Reports.]  March  Term,  1894.  723 

The  case  was  tried  and  verdict  rendered  on  May  28, 
1892.  The  motion  for  a  new  trial  was  filed  on  June  18. 
On  July  30  the  motion  was  called  for  hearing,  and  mov- 
ant presented  what  he  claimed  to  be  a  correct  brief  of 
the  evidence.  Respondent  claimed  that  it  was  incorrect 
in  many  particulars,  and  produced  what  he  claimed  was 
a  correct  brief.  Upon  examination,  the  court  saw  that 
movant's  brief  was  incorrect  as  to  several  matters;  but 
as  to  others,  about  which  the  two  briefs  sharply  con- 
flicted, the  judge  was  wholly  unable  to  say  which  was 
correct,  being  unable  to  remember  what  the  wit- 
nesses testified,  on  account  of  the  lapse  of  time  since 
the  trial  and  the  great  amount  of  business  transacted 
in  the  meantime.  The  evidence  had  not  been  steno- 
graphically  reported.  Both  briefs  were  left  with  the 
judge  for  him  to  reconcile  the  conflicts  or  decide  which 
was  correct,  if  possible;  and  the  hearing  was  con- 
tinued to  September  2,  with  a  provision  that  movant 
have  until  then  to  perfect  the  motion  and  file  a  brief  of 
evidence.  On  that  day  the  judge  announced  that  he 
was  unable  to  reconcile  the  two  briefs  or  to  remember 
what  the  testimony  was  on  the  disputed  points;  and 
expressed  a  hope  that  counsel  might  agree  on  a  brief. 
They  could  not  agree,  however,  tfnd  no  brief  of  evidence 
was  ever  approved  or  filed.  The  motion  was  continued 
several  times;  and  finally,  in  July,  1893,  it  was  dis- 
missed on  motion,  for  want  of  a  brief  of  evidence. 

Hudson  &  Blalock,  for  plaintiff"  in  error. 
GuERRY  &  Son  and  J.  N.  Scarborough,  contra. 


Dawson  v.  Briscoe  et  al.  \ 

1.  It  is  no  ground  for  dismissing  a  motion  for  a  new  trial,  that  the 
brief  of  evidence  contains  some  superfluous  matter;  and  an  error 
of  the  court  in  approving  the  brief  over  objection  is  cured  by  the 
previous  written  assent  of  the  objecting  counsel  to  the  correctness 
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of  the  brief.    The  proper  motion  would  have  been  to  purge  the 
brief  of  all  its  superfluities,  pointing  out  the  same  specifically. 
2.  On  the  merits,  the  case  is  within  the  rule  that  the  first  grant  of  a 
new  trial  will  not  be  interfered  with.  Judgment  affirmed. 

July  16, 18M. 

Motion  for  a  new  trial.     Before  Judge  Richard  H. 
Clark.     DeEalb  superior  court.    August  term,  1898. 

W.  J.  Albert  and  T.  C.  Battle,  for  plaintiff. 
Lewis  &  Green,  for  defendants. 


Ellington,  administrator,  v.  Hall. 

This  case  is  ruled  in  principle  by  Western  de  Atiantic  RaUroad  Co,  v. 
Johnscn,  69  Oa.  626 ;  Pease  y.  Pease,  66  Ga.  277 ;  Usry  v.  PhiU^  68 
Qa.  815 ;  McCord  v.  Harden,  69  Oa,  747;  Arnold  v.  HaU,  70  Go.  445; 
Etch  V.  The  Stale,  74  Qa,  811.  Judgment  affirmed, 

July  23,  ISM. 

Motion  for  a  new  trial.  Before  Judge  Ronby.  Talia- 
ferro superior  court.     August  term,  1893. 

The  case  was  tried  at  the  February  term,  1893.  On 
March  1,  upon  motion  for  a  new  trial,  the  court  ordered 
that  the  plaintift'  show  cause  on  the  24th  of  August, 
1893,  why  the  motion  should  not  be  granted.  On  March 
2,  the  court  passed  an  order,  reciting  the  making  of  the 
motion  and  the  approval  of  the  grounds  thereof,  and 
proceeding  thus:  "  and  it  appearing  that  it  is  impossible 
to  make  and  complete  a  brief  of  the  testimony  in  said 
case  upon  adjournment  of  the  court,  it  is  therefore  or- 
dered and  adjudged  by  the  court  that  said  motion  stand 
continued  until  the  day  of  ,  1893,  and  that 

it  be  heard  at  chambers,  and  that  plaintiff  have  until  15 
inst.  to  make  out  and  file  a  brief  of  testimony,  without 
prejudice."  On  August  24,  1893,  the  court  dismissed 
the  motion,  on  the  ground  that  no  brief  of  testimony 
had  been  prepared,  filed  or  approved. 

John  W.  Hixon,  for  plaintiff  in  error. 
Horace  M.  Holden,  contra. 
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DuRDEN  I?.  Trubee,  for  use. 

By  an  order  passed  in  term,  on  September  16th,  a  motion  for  a  new 
trial  was  set  for  a  hearing  during  the  next  week  at  the  superior 
court  of  an  adjoining  county,  and  the  movant  was  allowed  "  until 
the  hearing ''  to  make  out  and  file  a  brief  of  the  evidence.  On 
September  22d,  an  order  was  passed  postponing  the  hearing  of  the 
motion  till  September  28th,  and  allowing  the  movant  till  that  time 
"to  perfect  the  brief  of  evidence."  On  September  29th,  it  was 
ordered  that  the  hearing  of  the  motion  be  postponed  till  October 
13th,  and  that  movant  have  until  then  to  "prepare  and  submit  the 
brief  of  evidence,  without  prejudice  to  the  right  of  the  other  side 
to  move  to  dismiss  the  motion  on  the  ground  that  the  brief  of  evi- 
dence had  not  been  prepared  as  theretofore  required."  No  brief 
of  evidence  was  ever  filed  or  submitted  to  the  court  until  October 
13th,  and  the  motion  for  a  new  trial  was  then  dismissed  for  want 
of  a  brief  of  evidence. 

There  was  no  error  in  dismissing  the  motion.  The  order  of  Septem- 
ber 22d  limited  the  time  within  which  the  brief  of  evidence  might 
be  filed  to  September  28th.  The  court  had  no  authority  to  pass 
the  order  of  September  29th,  and  even  if  rightly  granted,  it  ex- 
pressly preserved  the  right  of  respondent  to  move  to  dismiss  the 
motion  for  a  new  trial  for  failure  to  file  in  time  the  brief  of  evi- 
dence, as  required  by  previous  order.  Judgment  affirmed, 

August  U,  1894. 

Motion  for  a  new  trial.    Before  Judge  Jenkins.    Mor- 
gan superior  court.     September  term,  1898. 

J.  H.  Holland,  for  plaintiff  in  error. 
Foster  &  Butler,  contra. 


Adamson  v.  Melson. 
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A  case  was  tried  in  l>ecember,  1892,  during  the  September  adjourned 
term  of  the  superior  court,  and  at  that  term  an  order  was  passed 
reciting  that  a  motion  for  a  new  trial  had  been  filed,  and  allow- 
ing movant  *'  until  the  third  Saturday  in  January,  1893,  and  until 
such  time  as  may  be  then  designated  by  the  court,  in  which  to 
perfect  his  motion  and  prepare  a  copy  of  the  written  and  brief  of 
the  oral  testimony  in  said  case."  On  the  day  last  named,  the  hear- 
ing of  the  motion  was,  by  a  consent  order,  continued  until  the 
fourth  day  of  February.  The  hearing  was  then,  by  another  con- 
sent order,  again  continued  until  the  March  term,  1893,  of  the 
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coart  Neither  of  tbeee  consent  orders  designated  expressly  any 
time  within  which  the  brief  of  evidence  might  be  filed  or  ap- 
proved, or  made  any  reference  whatever  to  this  subject.  At  the 
March  term  there  was  a  motion  to  dismiss  the  motion  for  a  new 
trial,  and  an  order  was  then  passed  continuing  the  hearing  of  the 
motion  for  a  new  trial  until  the  September  term  of  the  court,  with 
leave  to  respondent  to  renew  his  motion  to  dismiss.  This  order 
also  extended  the  movant's  time  for  having  the  brief  of  evidence 
approved  and  filed,  until  the  September  term.  It  does  not  appear 
that  this  was  consented  to  by  the  respondent  in  the  motion,  bat 
it  was  not  excepted  to  by  him.  At  the  September  term  the  hear- 
ing of  the  motion  was  again  continued  until  the  16th  of  October, 
in  vacation,  "the  movant  to  be  in  no  way  prejudiced  by  the  de- 
lay." On  that  day  it  was  again  continued,  "  with  all  rights  re- 
served to  both  sides/'  until  November  11th,  when  the  motion  to 
dismiss  the  motion  for  a  new  trial  was  overruled,  and  a  new  trial 
was  granted.  The  motion  to  dismiss  recites  that  a  brief  of  evi- 
dence was  filed  in  the  clerk's  ofSce  August  29th,  1893,  but  it  does 
not  appear  that  the  same  was  ever  approved  before  November 
11th,  the  time  when  the  motion  was  heard  and  disposed  of. 
Under  the  facts  recited,  the  two  continuances  by  consent  carried  the 
whole  matter  into  open  court  at  Marsh  term ;  the  order  granted 
at  that  term  did  the  same  with  reference  to  the  September  term, 
and  the  orders  granted  at  the  latter  term  and  subsequently  thereto 
are  susceptible  of  a  construction  which  would  carry  the  whole 
matter  down  to  November  llth,  the  time  when  the  motion  was 
actually  heard  and  decided  in  vacation.  The  presiding  judge  hav- 
ing by  his  action  adopted  this  construction,  it  was  no  abuse  of 
discretion  for  him  to  approve  the  brief  of  evidence  at  that  time, 
no  actual  injustice  as  to  the  merits  of  the  litigation,  so  far  as  ap- 
pears, having  resulted  from  his  so  doing;  and  it  was  not  erit>r  to 
refuse  to  dismiss  the  motion  for  a  new  trial.      Judgment  affirmed. 

August  81, 1891. 

Motion  for  a  new  trial.     Before  Judge  Richard  H. 
Clark.    Clayton  superior  court.    September  term,  1893. 

G.  D.  Stewart  and  Watterson  &  Kimsey,  for  plaintiff 
in  error.    John  L.  Doyal,  contra. 


Davis  v,  McDade. 


In  view  of  the  fact  that  the  presiding  judge  in  granting  the  injunc- 
tion required  a  bond  with  security  to  be  given  for  the  forthcoming 
of  the  property  levied  upon  to  answer  the  final  judgment,  it  is  not 
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apparent  to  this  court  that  there  was  any  such  abuse  of  discretion 
in  grantinf<  the  injunction  as  to  require  or  justify  a  reversal ;  the 
plaintiff  in  error  not  having  briefed  the  evidence  nor  made  any 
bona  fide  attempt  to  brief  it,  but  havinf<  brought  to  this  court 
lengthy  documents  containing  much  needless  and  irrelevant 
matter.  Judgment  affirmed. 

April  9,  1884.    Arg^ued  at  the  last  term. 

Injunction.    Before  Judge  Jenkins.    Putnam  county. 
October  23,  1893. 

W.  B.  &  S.  T.  WiNGFiELD,  for  plaintift'  in  error. 
Joseph  S.  Turner,  contra. 


Samuels  v.  Lanofeld  Brothers  &  Company  et  al. 

Under  the  facts  in  evidence,  there  was  no  abuse  of  discretion  in 
granting  an  injunction  and  appointing  a  receiver. 
June  n.  1894.    Argued  at  the  last  term.  Judgment  affirmed. 

Injunction  and  receiver.  Before  Judge  Lumpkin. 
Pulton  county.     January  27,  1894. 

John  C.  Reed,  Mord  Foote,  Jr.,  and  Goodwin  4;  West- 
moreland, for  plaintift*  in  error.  N.  J.  &  T.  A.  Hammond, 
Candler  &  Thomson  and  Marshall  J.  Clarke,  contra. 


Reynolds  v.  Dunlap  &  Wortham  et  al. 

Upon  the  facts  in  evidence,  the  court  did  not  err  in  refusing  the  in- 
junction prayed  for.  Judgment  affirmed. 
June  11, 1891. 

Petition  for  injunction,  etc.     Before  Judge  Bartlbtt. 
Bibb  county.     February  6,  1894. 

R.  D.  Smith,  for  plaintift'. 
L.  D.  MooRE,  for  defendants. 
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Epstein  &  Brother  et  al.  v.  Williamson  et  al. 

The  court  did  not  err  in  denying  the  injunction  prayed  for. 

June  U.  1894.  Judgment  affirmed. 

Petition  for  injunction  and  receiver.     Before  Judge 
Smith.     Montgomery  county.     February  3, 1894. 

Griffin  &  Brown  and  N.  R.  Beasley,  for  plaintiffi. 
F.  H.  Saffold,  for  defendants. 


SiBSBL  &  Company  et  al.  v.  Wells  et  al. 

There  was  no  abuse  of  discretion  in  denying  the  prayer  for  injanc* 
tion  and  receiver,  nor  in  dischar^ng  the  temporary  receiver. 
June  11, 18M.  Judgment  affirmed. 

Petition  for  injunction  and  receiver.  Before  Judge 
Smith.     Dooly  county.     March  17,  1894. 

J.  H.  Blount,  Jr.,  and  Anderson  &  Anderson,  for 
plaintiffs.  J.  W.  Haygood  and  Gustin,  Guerry  &  Hall^ 
for  defendants. 


The  City  of  Conyers  v.  Smith  &  Lifsby. 

There  was  no  abuse  of  discretion  in  granting  the  interlocutory  in- 
junction.  Judgment  affirmed, 

June  18, 18M.  Argued  at  the  last  tei*m. 

Injunction.    Before  Judge  Richard  H.  Clark.    Rock- 
dale county.     December  27,  1893. 

G.  W.  Gleaton  and  J.  R.  Maddox,  for  plaintift*  in 
error.    J.  N.  Glenn,  contra. 
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O'Bryan  Brothers  et  al.  v.  Hardwiok  &  Co.  et  cU. 

There  was  no  abase  of  discretion  in  the  judgment  revoking  the  re- 
straining order  and  denying  the  injunction  prayed  for. 
July  80, 1884.  Judgment  affirmed. 

Petition  for  injunction,  etc.     Before  Judge  Milnbr. 
Whitfield  county.     February  21,  1894. 

Jones  k  Martin,  for  plaintifts.    R.  J.  &  J.  McCamy 
and  McOuTOHEN  k  Shumate,  for  defendants. 


BiRDsoNQ  et  al.  v.  Allen-Dumas  Company  et  al. 

The  undisputed  evidence  showing  that  at  the  time  the  petition  was 
filed  the  debtor  had  ceased  to  be  a  trader,  and  also  that  the  mort- 
gages attacked  were  made  to  secure  bona  fide  and  genuine  debts,  it 
was  error  to  grant  the  injunction  and  appoint  a  receiver. 
June  18, 1894.    Argued  at  the  last  term.  Judgment  revened. 

Petition  for  injunction  and  receiver.  Before  Judge 
Griggs.    Bibb  county.    January  26, 1894. 

Birdsong  made  two  mortgages  on  December  23, 1898, 
covering  his  stock  of  merchandise,  to  secure  notes  of 
that  date,  due  one  day  afterward,  payable  to  his  wife 
and  brother.  The  mortgages  were  foreclosed  on  De- 
cember 25,  and  the  store  closed.  Plaintiffs  brought 
their  petition  in  the  nature  of  a  general  creditors'  bill 
on  January  9,  1894,  against  Birdsong  as  an  insolvent 
trader,  and  against  the  mortgagees,  alleging,  among 
other  things,  that  the  mortgages  were  made,  with  the 
knowledge  of  the  mortgagees,  to  hinder  and  delay  the 
creditors;  and  charging,  on  information  and  belief,  that 
the  same  were  fraudulent  and  without  any  valuable  con- 
sideration. The  controlling  facts  on  which  the  case 
turned  are  stated  in  the  head-note. 

R.  V.  Hardeman  &  Son,  by  B.  M.  Davis,  for  plaintiffs 
in  error.     L.  D.  Moore,  by  brief,  contra. 


Digiti 


zed  by  Google 


730 


March  Term,  1894. 


[94  Ga. 


IH    730 

\m  a» 


Mathis  v.  Weaver,  executor. 

While  an  interiocutory  order  for  the  appointment  of  a  receiver  is 
reviewable  by  the  Supreme  Court,  a  subsequent  order  made  pend- 
ing a  writ  of  error  in  such  case,  supplying  a  vacancy  in  the  office  of 
receiver  resulting  from  non-acceptance  of  the  one  first  appointed, 
is  not  reviewable  upon  a  fast  writ  of  error.  Writ  of  error  dismmed. 
April  9, 1894.    Argued  at  the  last  term. 

J.  H.  Lumpkin  and  Little,  Wimbish  &  Worrill,  for 
plaintifi*  in  error.  Blandford  k  Grimes  and  Thornton 
&  MoMicHAEL,  contra. 


DbLoach  v.  Kichards. 

The  plamtiff  in  error  not  having  paid  the  costs  in  this  courts  and 
the  affidavit  sent  up  with  the  record  not  conforming  in  terms  to 
the  act  of  September  27th,  1881  (Code,  J4263),  and  counsel  not  hav- 
ing appeared  in  person  when  the  case  was  called  for  argument, 
and  not  having  sent  up  money  with  which  to  pay  the  costs,  the 
writ  of  error  is  dismiss^.  Harris  v.  Harrold,  Johmon  &  Co,,  74  Oa. 
410.  Writ  of  error  dismmed. 

April  9, 1894.    Argued  at  the  last  term. 

A  rule  absolute  was  granted  against  a  constable  for 
failing  to  make  the  money  upon  levy  of  a  distress  war- 
rant. He  excepted,  and  instead  of  making  the  usual 
affidavit  in  forma  pauperis^  he  swore  "  that  because  of 
his  poverty  he  is  unable  to  pay  the  cost  in  the  above 
stated  case."     The  head-note  states  the  other  facts. 

J.  J.  Bull,  by  brief,  for  plaintiff*  in  error. 


Morrison  v.  Dodge. 


Neither  the  documentary  evidence  specified  in  the  bill  of  exceptions, 
nor  any  brief  of  the  same,  being  set  out  and  authenticated,  either 
in  the  bill  of  exceptions  or  in  the  transcript  of  the  record,  and  it 
not  appearing  that  said  evidence  ever  was  briefed  and  approved 
by  the  judge  so  as  to  become  a  part  of  the  re.cord,  and  none  of  the 
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errors  assifmed  being  susceptible  of  proper  examination  and  adju- 
dication witbout  considering  the  evidence,  no  reversal  of  tbe  judg- 
ment of  the  court  below  is  legally  possible.       Judgment  affirmed, 
April  80,  18M.    Argued  at  the  last  term. 

R.  R.  Norman  and  W.  L.  Clarke,  by  D.  W.  Rountreb, 
for  plaintiff  in  error.     DbLacy  &  Bishop,  contra. 


The  Same  v.  Burdell.  teM^I 

no  w 

There  being  no  motion  for  a  new  trial,  but  a  direct  bill  of  exceptions 
assigning  as  erroneous  a  judgment  rendered  by  the  presiding  judge 
without  a  jury,  and  the  evidence  not  being  set  out  in  the  bill  of 
exceptions,  and  no  brief  thereof  having  been  made  and  approved 
by  the  judge  so  as  to  make  the  same  a  part  of  the  record,  the  evi- 
dence has  not  been  brought  to  this  court  in  the  manner  prescribed 
by  law  and  cannot  be  considered ;  and  the  error  assigned  neces- 
sarily involving  a  consideration  of  the  evidence,  no  adjudication 
thereon  can  be  had.  Writ  of  error  ditmisted. 

April  80, 1894.    Argtied  at  tbe  last  term. 

J.  L.  Crawley,  by  J.  C.  McDonald,  for  plaintiff  in 
error.     Hitch  &  Myers,  contra. 


The  Bank  of  Southwestern  Georgia  v.  Tillman  et  al. 

There  being  no  appearance  here  for  the  defendant  in  error,  and  no 
evidence,  by  the  sheriff's  return  or  by  the  record,  that  she  was  a 
non-resident  of  Sumter  county ;  and  the  return  showing  that  the 
bin  of  exceptions  was  served  upon  her  attorney  by  leaving  a  copy 
of  the  same  at  his  residence,  and  not  otherwise,  the  writ  of  error 
is  dismissed  for  insufficient  service  of  the  same.  Code,  H259. 
August  14, 1894.  Writ  df  error  dismissed. 

R.  L.  Maynard,  by  brief,  for  plaintiff  in  error. 


Pritchett,  adm  r,  v.  Commissioners  of  Bartow  County.         , 

CMe2 

Where  a  case  was  argued  in  this  court  on  the  31st  day  of  January,  1894,        ^  ^^^' 
during  the  October  term,  1893,  and  the  plaintiff  in  error  died  on 
the  7th  day  of  February,  1894,  and  this  court,  without  being  in- 
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formed  of  this  hct,  rendered  a  judgment  of  reversal  in  the  case 
on  the  4th  day  of  June,  1804,  during  the  March  term,  1894,  and 
after  the  remiUitur  was  transmitted  to  the  court  below  but  before 
it  was  filed  therein  or  entered  on  the  minutes  of  that  court  the 
death  of  the  plaintiff  in  error  was  suggested  in  this  court,  it  is 
within  the  power  of  this  court,  at  any  time  before  the  final  adjourn- 
ment of  the  March  term,  1894,  to  pass  an  order  declaring  that  the 
judgment  of  reversal  shall  be  of  force  and  effect  as  of  January  Slst, 
1894,  when  the  case  was  argued  and  submitted  for  decision,  and 
to  order  a  withdrawal  of  the  remiUitur  first  issued,  and  the  issuing 
of  a  new  remittUur  in  accordance  with  the  facts  above  recited.  Majicr 
etc.  V.  hasher,  90  Ga.  195;  Mitchell  v.  Overman,  103  U.  8.  62,  and 
cases  cited.  Ordered  accordingly. 

August  81,  ISM.   Judge  Joseph  H.  Lumpkin,  of  the  Atlanta  Circuit,  presiding  in 
the  place  of  Chief  Justice  Blboklst*  disquaiifled. 


w  7iB  Wallace  v.  Qbokgia,  Carolina  &  Northern  Rwy.  Co- 

ell6  869| 

(122  m^  !•  The  public,  whether  as  many  or  one,  whether  as  a  multitude  or  a 

^  sovereignty,  has  no  interest  to  be  protected  or  promoted  by  a  cor- 

respondence between  discharged  agents  or  employees  and  their 
late  employers,  designed,  not  for  public,  but  for  private  informa- 
tion as  to  the  reasons  for  discharges  and  as  to  the  import  and 
authorship  of  all  complaints  or  communications  which  produced 
or  suggested  them.  A  statute  which  undertakes  to  make  it  the 
duty  of  incorporated  tailroad,  express  and  telegraph  companies 
to  engage  in  correspondence  of  this  sort  with  their  discharged 
agents  and  employees,  and  which  subjects  them  in  each  case  to  a 
heavy  forfeiture,  under  the  name  of  damages,  for  ^ling  or  refus- 
ing to  do  so,  is  violative  of  the  general  private  right  of  silence 
enjoyed  in  this  State  by  all  persons,  natural  or  artificial,  from 
time  immemorial,  and  is  utterly  void  and  of  no  effect.  Liberty 
of  speech  and  of  writing  is  secured  by  the  constitution,  and  inci- 
dent thereto  is  the  correlative  liberty  of  silence,  not  less  important 
nor  less  sacred.  Statements  or  communications,  oral  or  written, 
wanted  for  private  information,  cannot  be  coerced  by  mere  legisla- 
tive mandate  at  the  will  of  one  of  the  parties  and  against  the  will 
of  the  other.  Compulsory  private  discovery,  even  from  corpora- 
tions, enforced,  not  by  suit  or  action,  but  by  statutory  terror,  is 
not  allowable  where  rights  are  under  the  guardianship  of  due 
process  of  law. 
2.  It  follows  from  the  foregoing,  that  the  act  of  October  22d,  1891, 
entitled  "  An  act  to  require  certain  corporations  to  give  to  their 
discharged  employees  or  agents  the  causes  of  their  removal  or  dis- 
charge, when  discharged  or  removed,"  is  unconstitutional,  and 
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that  an  action  foanded  thereon  for  the  recovery  of  $5,000.00  as 
penalty  or  arbitrary  damages  fixed  by  the  statute  for  non-compli- 
ance with  its  mandate,  cannot  be  supported.    Judgmeni  affirmed, 
June  18»  1894.    Arg^ied  at  the  last  term. 

Action  for  damages.  Before  Judge  Van  Epps.  City 
court  of  Atlanta.     March  term,  1893. 

The  statute  is  found  in  Acts  1890-91,  vol.  1,  p.  188. 
The  declaration  was  dismissed  on  demurrer.  It  alleges, 
that  after  the  company,  by  contract  made  on  July  9, 
1892,  had  employed  the  plaintift*  as  its  chief  car-inspec- 
tor, and  while  he  was  performing  his  duties  as  such  on 
August  12,  1892,  the  company  discharged  him.  On 
August  18th,  he  made  a  written  request  of  the  company 
to  give  him  a  specific  statement  in  writing  of  the  reasons 
which  had  caused  his  discharge,  and,  if  the  same  had 
been  induced  in  whole  or  in  part  by  any  complaint  or 
communication  made  to  the  company,  to  inform  him  of 
the  pature  and  substance  of  such  communication  or  com- 
plaint, and  when  and  by  whom  it  was  made.  This 
written  request  was  signed  by  him,  and  on  the  same  day 
was  served  upon  the  company,  being  delivered  to  the 
local  agent  representing  the  company  at  its  office  and 
place  of  doing  business  in  Fulton  county,  by  the  sheriff 
of  that  county.  Afterwards  the  plaintiff  waited  for 
more  than  twenty  days,  within  which  time  the  defend- 
ant should  have  delivered  the  written  statement  as  re- 
quested to  the  plaintiff,  or  left  it  addressed  to  him  with 
the  county  clerk;  but  the  defendant  failed  and  refused 
to  give  the  information  as  requested  in  writing  and  as 
requihed  by  law,  whereby  it  became  liable  to  him  in  the 
«um  of  $5,000,  etc. 

John  G.  Walkbr  and  John  C.  Reed,  for  plaintiff. 
Ebwin  &  Cobb  and  Joseph  B.  CuMMma,  for  defendant. 
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CASES  ARGUED  AND  DECIDED 


IN  THB 


Supreme  Court  of  Georgia. 

OCTOBER  TERM,  1894. 


Central  Trust  Co.  of  New  York  et  al.  r.  Thurman  et  al. 
RouNTREE  V,  Central  Trust  Co.  of  New  York  et  al. 

1.  The  lien  laws  of  Georgia  are  embodied  in  the  code,  together  with 
Btatates  enacted  since  the  adoption  of  the  code.  These  liens  and 
no  others  are  contemplated  by  §§3149  et  seq.  of  the  code  and  the 
acts  amendatory  thereof,  touching  the  distribution  of  the  assets  of 
an  insolvent  corporation  or  trader.  The  same  rule  as  to  the  pres- 
ervation of  liens  prevails  in  the  case  of  railroad  corporations  as 
in  the  case  of  other  corporations  or  of  traders  in  general.  If  the 
equitable  doctrine  recognized  by  some  courts,  that  there  are  pref- 
erential debts  within  a  so-called  six  months  rule,  which  will  take 
priority  over  a  mortgage  upon  a  railroad,  can  be  reco$rnized  in  this 
State. at  all,  it  certainly  cannot  be  when  the  proceeding  is  under 
the  above  cited  sections  of  the  code,  and  when  the  mortgagee  does 
not  intervene  as  a  plaintiff  but  comes  in  to  make  defence  only. 

2.  Where  a  railroad  is  operated  by  a  receiver,  all  his  legitimate  ex- 
penses, including  the  fees  of  his  counsel,  are  chargeable  upon  the 
fund  produced  by  a  sale  of  the  railroad  made  under  a  decree  ren- 
dered in  the  cause,  if  there  is  no  other  fund  under  the  control  of 
the  court  out  of  which  these  expenses  can  be  paid.  Income  would 
be  chargeable  before  corpus,  but  as  a  last  resort  the  charge  would 
fall  on  the  latter. 

3.  CJounsel  fees  in  a  proceeding  under  §§3149  et  seq.  of  the  code  and 
the  acts  amendatory  thereof,  against  an  insolvent  corporation,  may 
be  allowed  for  bringing  the  fund  into  court ;  but  the  scheme  of  the 
statute  is  that  these  fees,  as  a  part  of  the  expense  of  the  litigation, 
shall  be  borne  in  some  just  proportion  by  all  who  come  in  to  claim 
the  fruits  of  the  proceeding.  No  suitor  can  rightly  take  any  of 
these  fruits  without  bearing  his  due  proportion  of  such  fees ;  and 
even  a  voluntary  party  defendant  who  ultimately  shares  in  the 
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fund  which  is  realized,  and  takes  it  by  the  judgment  or  decree 
finall]^  rendered,  is  chargeable  the  same  as  he  would  be  had  he  in* 
tervened  as  a  coplaintiff. 

4.  A  receiver  of  a  State  court  is  not  chargeable  with  expenses  in- 
curred by  a  receiver  of  the  Federal  court  while  the  property  was 
in  the  hands  of  the  latter,  or  for  the  hire  of  property  which  the 
latter  used  on  a  contract  of  hire  made  by  him. 

5.  The  constitution  puts  damage  done  to -private  property  and  the 
taking  of  it  for  public  use  on  the  same  footing.  Consequently, 
damage  done  to  land  by  taking  a  portion  of  it  for  the  way  of  a 
railroad  ranks  with  the  amount  allowed  for  the  right  of  way  itself, 
in  competition  with  a  mortgage  upon  the  railroad  to  secure  other 
indebtedness  of  the  company. 

6.  Where  a  statute,  such  as  {23149(a)  et  seq.  of  the  code,  extends  the 
equitable  jurisdiction  of  the  superior  court  to  new  cases,  the  mode 
of  trial  in  such  cases  is  governed  by  ordinary  equity  practice;  and 
the  trial  of  facts  by  master  or  auditor  instead  of  by  jury,  is  subject 
to  the  will  of  the  legislature. 

October  4, 1894.    Argued  at  the  laat  term.  Justioe  Lumpkik  being  dltqualifled, 
Judge  Jbmkins,  of  the  Oomulgee  circuit,  was  designated  to  preside. 

Equitable  petition,  etc.  Before  John  L.  Hopkins, 
judge  pro  hac  vice.  Fulton  superior  court.  September 
term,  1898. 

Henry  B  Tompkins,  Charles  Z.  Blalock  and  William 
B.  Farley,  for  Central  Trust  Co.  et  at.  Glenn  &  Mad- 
box,  for  Rountree.  Payne  &  Tyb,  Henry  Jackson,  P.  F. 
Smith,  Gustin,  Guerry  &  Hall,  Dorsey,  Brewster  & 
Howell,  Hamilton  Douglas,  A.  W.  Smith,  A.  A.  Meyer, 
O.  W.  Smith,  R.  E.  Wright,  W.  W.  Gaines,  Hardeman, 
Davis  &  Turner  and  Harrison  &  Peeples,  contra. 

Jenkins,  Judge. 

It  appears  from  the  record  in  this  case,  that  on  Janu- 
ary 13th,  1892,  E.  W.  Marsh  and  others  filed  their  equi- 
table petition  in  Fulton  superior  court,  against  the 
Atlanta  and  Florida  Railroad  Company.  It  was  alleged 
in  the  petition,  that  the  defendant  Was  insolvent  and 
unable  to  pay  its  debts,  that  petitioners  were  unsecured 
<5reditors,  that  since  the  maturity  of  the  debt«  owing  to 
petitioners  respectively,  payment  had  been  demanded  and 


Digiti 


zed  by  Google 


Reports.]  October  Tbrm,  1894.  787 

refused,  that  the  indebtedness  was  contracted  in  the  con- 
<lucit  of  the  defendant's  legitimate  business,  etc.  Among 
other  things,  petitioner  prayed  the  appointment  of  a 
receiver^  with  power  to  convert  into  money,  under  order 
of  the  court,  all  of  the  property  of  the  defendant,  and  to 
disburse  the  same.  On  February  9th,  1892,  the  Hon. 
Marshall  J.  Clarke  appointed  T.  W.  Garrett  temporary 
receiver,  with  full  power  and  authority  to  take  charge 
of  the  property  of  the  defendant,  consisting  chiefly  of 
its  railway,  and  to  manage  and  control  same,  under 
direction  of  the  court,  until  further  order.  On  the  same 
day  R.  H.  Plant  was  also  appointed  receiver  of  the  de- 
fendant's property,  under  a  bill  filed  by  other  creditors 
in  the  United  States  circuit  court  for  the  southern  dis- 
trict of  Georgia.  A  somewhat  spirited  controversy  be- 
tween the  two  receivers  touching  the  possession  of  the 
defendant's  property  followed,  which,  on  March  8th, 
1892,  was  quieted  by  an  order  of  Judge  Clarke  direct- 
ing Garrett,  as  receiver,  to  deliver  to  Plant  the  possession 
of  the  property;  said  order  containing  further  direction 
to  Garrett  to  set  up  title  to  the  property  by  a  petition 
addressed  to  the  United  States  court,  and  to  adopt  and 
pursue  such  further  legal  proceeding  as  might  be  neces- 
sary to  a  final  adjudication  upon  such  title  in  the  courts 
of  the  United  States.  After  much  litigation,  which 
reached  the  Circuit  Court  of  Appeals,  a  decree  was  ren- 
dered in  the  Federal  court  restoring  the  property  to 
the  possession  of  Garrett,  who,  on  June  17th,  1892, 
^as,  by  order  of  Judge  Clarke,  appointed  permanent 
receiver  of  the  defendant  corporation  and  of  all  its 
assets  of  every  kind  and  character.  He  was  authorized 
and  directed  to  operate  the  railroad  of  the  company  and 
carry  on  its  business  as  a  common  carrier,  and,  to  that 
end,  was  authorized  to  make  such  contracts  as  might  be 
necessary,  to  employ  such  agents,  engage  such  counsel 
And  retain  or  discharge  such  employees  as  might  seem 
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to  him  necessary  and  proper.  It  is  needless  here  to  re- 
cite all  the  details  of  the  litigation  which  followed. 

On  Jnly  2d,  1892,  the  Central  Trust  Company  of 
New  York,  alleging  itself  to  be  a  trustee  under  a  mort- 
gage or  deed  of  trust,  made  by  the  Atlanta  and  Florida 
Railroad  Co.,  on  the  1st  day  of  November,  1889,  for 
$840,000.00,  with  semi-annual  interest  payable  on  the 
1st  day  of  May  and  the  1st  day  of  November  of  each 
year,  was  on  its  own  petition  made  a  party  defendant. 
This  mortgage  was  referred  to  in  the  original  petition 
of  Marsh  and  others,  and  a  copy  attached  thereto.  By 
reference  to  the  terms  of  this  mortgage,  it  will  be  seen 
that  it  created  a  lien  in  favor  of  the  holders  of  the  bonds 
of  the  company  upon  the  entire  property,  rights  and 
assets  of  the  defendant.  It  was  recorded  December 
6th,  1889.  The  purpose  of  the  Central  Trust  Company 
in  becoming  a  party  defendant,  as  the  record  makes 
clear,  was  not  to  further  the  ends  of  the  litigation  m 
the  State  court,  but  to  defeat  the  same  entirely.  By 
divers  proceedings  it  sought  to  accomplish  its  purpose. 
It  denied  the  necessity  for  the  appomtment  of  a  receiver, 
asked  that  the  order  appointing  him  be  annulled,  sought 
to  remove  the  litigation  to  the  circuit  court  of  the  United 
States  for  the  northern  district  of  Georgia,  etc. 

On  April  3d,  1893,  on  the  intervention  of  Wm.  A. 
Wright,  comptroller-general  for  the  State  of  Georgia, 
Garrett,  the  receiver,  was,  by  order  of  the  superior  court, 
directed  to  sell,  free  from  all  liens,  mortgages,  deeds  of 
trust,  judgments  and  incumbrances  of  every  character 
whatever,  on  the  first  Tuesday  in  May  thereafter,  the 
railway  of  the  defendant  company,  together  with  its 
franchises,  rolling-stock  and  other  property.  The  order 
of  sale  fixed  the  minimum  price  at  which  the  property 
might  be  sold  at  J600,000.00,  of  which  sum  $100,000.00 
should  be  paid  in  cash  and  the  remainder  when  the  sale 
should  be  confirmed,  with  privilege  to  the  bondholders 
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to  pay  the  deferred  sum  of  $400,000.00  in  bonds  of  the 
company  should  they  become  the  purchasers.  In  pur- 
suance of  this  order  the  receiver  sold  the  property  of 
the  company,  at  public  outcry,  to  Adam  Dutenhofer  for 
the  bondholders,  at  $500,000.00,  receiving  $100,000.00 
in  cash  and  remainder  in  bonds,  which  sale  was  reported 
to  the  court  and  which  was  duly  confirmed. 

Various  creditors  of  the  Atlanta  and  Florida  Rail- 
road Company,  not  hereinbefore  named,  by  intervention 
before  or  after  the  sale,  became  parties  plaintift*  to  the 
litigation.  It  appearing  that  there  were  conflicting 
claims  to  the  fund  in  the  hands  of  the  receiver,  and 
controversies  as  to  the  priorities  of  debts,  on  May  the 
24th,  1893,  upon  the  petition  of  Houser  and  others, 
the  cause  was  referred,  by  order  of  the  court,  to  Wm. 
^^.  Moyers,  as  auditor,  to  take  and  hear  evidence  and 
report  upon  all  matters  of  law  and  fact  involved  in  the 
cause  between  the  plaintiffs  and  defendants.  He  was 
also  directed  to  report  what  would  be  reasonable  com- 
pensation for  the  receiver,  what  would  be  reasonable 
compensation  for  the  attorneys  of  the  receiver  for  ser- 
vices and  advice  rendered  him  as  such,  what  amount 
should  be  allowed  complainants'  solicitors  who  filed  the 
petition  under  which  the  fund  was  brought  into  court ; 
and  to  report  what  should  be  allowed  the  attorney  of  the 
Atlanta  &  Florida  Railroad  Co.  for  services  rendered 
since  the  appointment  of  the  receiver.  On  June  3d, 
1893,  Adam  Dutenhofer,  as  chairman  of  the  committee 
of  bondholders,  intervened,  and  was  by  order  of  the 
court  made  a  party  to  the  cause.  He  alleged  that  as 
such  chairman  hewould  be  entitled  to  receive  from  the  re- 
ceiver whatever  surplus  might  remain  of  the  $100,000.00 
paid  on  the  purchase  of  the  property,  after  paying  claims 
made  against  the  fund  which  should  be  adjudged  prior 
in  right  to  the  hen  of  the  mortgage  before  referred  to.. 
On  June  17th,  1893,  the  auditor  filed  his  report.     From 
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this  report  it  appears  that  the  auditor  found,  among 
other  things,  that  certain  unsecured  debts,  contracted 
before  the  appointment  of  the  receiver,  were,  under  a  so- 
called  "SIX  months  rule,"  entitled  to  priority  over  the 
mortgage  of  the  bondholders.  In  his  report  we  find 
this  language:  "He  [the  auditor]  concludes  that  the 
court  clearly  has  authority,  either  at  the  appointment 
of  the  receiver  or  when  distributing  the  fund,  to  direct 
payment  of  certain  unsecured  debts  of  the  defendant  m 
preference  to  mortgagee's  claims,  out  of  the  fund  realized 
from  the  sale  of  the  property  covered  by  mortgage. 
•  .  .  The  auditor  concludes  that  claims  entitled  to 
such  preference  are  those  for  labor,  for  necessary  improve- 
ments and  for  such  supplies  and  for  such  service  of  other 
railroads  and  expenses  as  were  necessary  to  keep  the  road 
a  Agoing  concern';  which  claims  must  have  originated  in 
so  short  a  time  before  the  appointment  of  a  receiver  as 
to  leave  no  doubt  of  their  benefits  accruing  to  the  mort- 
gagee." The  several  claims  belonging  to  this  class,  ad- 
judged by  the  auditor  to  be  prior  to  the  mortgage  of 
the  bondholders,  aggregate  quite  a  considerable  sum; 
and  to  the  allowance  of  priority  the  plaintifts  in  error, 
the  Central  Trust  Co.  and  Adam  Dutenhofer,  duly  ex- 
cepted. On  October  28th,  1893,  the  judge  presiding  ap- 
proved the  report  of  the  auditor,  except  as  to  a  finding  in 
favor  of  W.  H.  Home,  and  dismissed  all  of  the  exceptions 
to  the  auditor's  report,  save  the  one  referring  to  Home's 
claim,  and  at  a  later  date,  November  1st,  1898,  directed 
the  jury  to  render  a  verdict  sustaining  and  confirming 
and  finding  in  favor  of  the  auditor's  report  in  all  re- 
spects except  as  to  the  claim  of  Home.  The  verdict 
so  rendered,  was,  on  the  last  mentioned  day,  made  the 
decree  of  the  court.  To  the  judgment  of  the  court  the 
Central  Trust  Co.  and  Adam  Dutenhofer  excepted  and 
assign  same  as  error. 

1.  One  of  the  questions  presented  in  the  case  is,  did 
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the  court  err  in  holding,  in  eftect,  that  unsecured  debts 
of  a  certain  class  should  be  paid  out  of  the  fund  arising 
from  the  sale  of  the  mortgaged  property  in  preference 
to  the  mortgage  debt  ?  Though  of  modern  origin  there 
can  be  no  question  that  the  doctrine  of  equitable  pref- 
erence given  to  unsecured  debts,  contracted  before  the 
appointment  of  a  receiver,  over  the  lien  of  a  mortgage 
holder,  when  distributing  the  fund  arising  from  the  sale 
of  the  mortgaged  property,  has  been  frequently  recog- 
nized. Except  in  those  States,  however,  where  specific 
provision  has  been  made  by  statute  for  this  priority,  the 
doctrine  rests  upon  the  decisions  of  certain  courts, 
chiefly  the  circuit  courts  of  the  United  States.  But  it 
must  be  admitted  that  the  doctrine  has  been  recognized 
also  by  the  Supreme  Court  of  the  United  States  in  sev- 
eral of  its  rulings.  This  court  has  never  ruled  this 
question. 

Preferential  debts,  it  is  said,  are  those  which  have 
aided  to  conserve  the  property  of  the  railroad,  thus  re- 
sulting in  benefit  to  the  bondholders,  and  which  haVe 
been  contracted  within  a  reasonable  time  prior  to  the 
receivership.  While  the  doctrine  or  rule  under  which 
such  debts  have  been  given  priority  over  mortgage  liens 
is  sometimes  designated  as  the  "six  months  rule,"  as  if 
to  indicate  that  the  preferred  debt  must -have  been  cre- 
ated within  six  months  of  the  appointment  of  a  receiver, 
an  examination  of  the  authorities  upholding  the  rule 
discloses  the  fact  that  no  such  designation  is  authorized. 
In  one  instance  priority  was  given  to  a  debt  contracted 
three  years  before  the  appointment  of  a  receiver,  in 
another  the  debt  was  contracted  eleven  months  prior 
thereto,  in  another  eight  months,  in  another  twelve 
months,  and  so  on.  See  99  U.  S.  389 ;  111  U.  S.  776 ; 
12  Bush,  608 ;  9  Am.  Ry.  Repts.  386.  The  language  of 
the  various  and  varying  decisions  recognizing  and  sus- 
taining the  doctrine  of  preferential  equities  need  not  be 
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quoted.  Suffice  it  to  say,  that  in  some  of  them  the 
courts  have  gone  to  great  lengths  in  giving  preference 
over  mortgage  liens  to  unsecured  debts,  contracted  be- 
fore the  appointment  of  a  receiver,  for  labor,  materials 
and  the  like.  See  99  U.  8.  889;  99  U.  S.  286 ;  186  U.  S. 
89  and  97;  138  U.  8.  501 ;  145  U.  S.  82 ;  149  U.  S.  95. 
It  is  worthy  of  notice  that  in  none  of  these  rulings  is 
it  claimed  that  the  right  of  priority  rests  upon  any  lien, 
legal  or  equitable.  Such  priority  rests  entirely  upon  a 
supposed  superior  equity.  But  while  it  is  true  that  the 
Federal  courts  have  in  some  instances  gone  quite  far  in 
recognizing  the  doctrine  referred  to,  their  rulings  show 
that  they  have  not  been  uniformly  so.  Thus  in  11  Wal- 
lace, 459,  it  is  said :  "The  principle  applicable  to  mari- 
time cases,  which  gives  priority  of  lien  to  the  last  cred- 
itor furnishing  supplies  and  repairs  for  the  conservation 
of  the  ship  or  voyage,  does  not  apply  to  railroads.  As 
to  them  the  common  law  rule  prevails,  qui  prior  est  in 
tempore  portior  est  in  jure;^'  and  in  186  TJ.  S.  89,  cited 
above,  the  court  says:  "Upon  these  facts  we  remark, 
first,  that  the  appointment  of  a  receiver  vests  in  the 
court  no  absolute  control  over  the  property,  and  no  gen- 
eral authority  to  displace  vested  contract  liens.  Because 
in  a  few  specified  and  limited  cases  this  court  has  de- 
clared that  unsecured  claims  were  entitled  to  priority 
over  mortgage  debts,  an  idea  seems  to  have  obtained 
that  a  court  appointing  a  receiver  acquires  power  to 
give  such  preferences  to  any  general  and  unsecured 
claims.  It  has  been  assumed  that  a  court  appointing  a 
receiver  could  rightfully  burden  the  mortgaged  property 
for  the  payment  of  any  unsecured  indebtedness.  In- 
deed, we  are  advised  that  some  courts  have  made  the 
appointment  of  a  receiver  conditional  upon  the  payment 
of  all  unsecured  indebtedness  in  preference  to  the  mort- 
gage liens  sought  to  be  enforced.  Can  anything  be 
conceived  which  more  thoroughly  destroys  the  sacred- 
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nees  of  contract  oWigations  ?  One  holding  a  mortgage 
debt  upon  a  railroad  has  the  same  right  to  demand  and 
expect  of  the  court  respect  for  his  vested  and  contracted 
priority  as  the  holder  of  a  mortgage  on  a  farm  or  lot. 
So,  when  a  court  appoints  a  receiver  of  railroad  prop- 
erty, it  has  no  right  to  make  that  receivership  conditional 
upon  the  payment  of  other  than  those  few  unsecured 
claims  which,  by  the  rulings  of  this  court,  have  been 
declared  to  have  an  equitable  priority.  No  one  is  bound 
to  sell  to  a  railroad  company  or  to  work  for  it,  and  who- 
ever has  dealing  with  a  company  whose  property  is 
mortgaged  must  be  assumed  to  have  dealt  with  it  on 
the  faith  of  its  personal  responsibility,  and  not  in  ex- 
pectation of  subsequently  displacing  the  priority  of  the 
mortgage  liens.  It  is  the  exception  and  not  the  rule 
that  such  priority  of  liens  can  be  displaced.  We  em- 
phasize the  fact  of  the  sacredness  of  contract  liens,  for 
the  reason  that  there  seems  to  be  growing  an  idea  that 
the  chancellor,  in  the  exercise  of  his  equitable  powers, 
has  unlimited  discretion  in  the  matter  of  the  displace- 
ment of  vested  liens." 

But  regardless  of  the  reasoning  of  the  Federal  courts 
for  or  against  so-called  preferential  equities,  we  are  sat- 
isfied the  doctrine  has  no  place  in  this  litigation,  if,  in- 
deed, in  can  be  invoked  at  all  under  the  laws  of  this 
State.  As  has  already  been  stated,  this  court  has  never 
ruled  the  question,  and  we  are  aware  of  no  statutory 
or  other  express  provision  of  law  of  force  in  this  State 
upon  which  the  doctrine  can  be  rested.  The  petition  of 
Marsh  and  others  was  evidently  filed  under  the  insolvent 
trader's  act  (Code,  §3149),  by  the  express  terms  of  which 
it  is  provided  that,  "Upon  the  appointment  of  a  re- 
ceiver, no  creditor  shall  acquire  any  preference,  by  any 
judgment  or  lien,  or  any  suit  or  attachment  under  pro- 
ceedings commenced  after  the  filing  of  the  bill,  and  all 
assignments  and  mortgages  to  pay  or  secure  existing 
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debts  made  after  the  filing  of  said  bill  shall  be  vacated^ 
and  the  assets  divided  pro  rata  among  the  creditors,  pre- 
serving all  existing  liens."  We  think  the  intention  of 
the  legislature  was  clearly  expressed  in  this  provision  of 
our  law,  and  that  its  purpose  evidently  was  to  preserve 
and  not  to  destroy  liens  when  distributing  the  assets  of 
an  insolvent  trader,  firm  or  corporation.  In  Blanchard 
^  Burrus  et  al.  v.  Vansyckle  ^  Company  et  aL,  70  Ga.  283, 
it  was  held  that,  "Whilst  it  is  true  that,  under  the  act  of 
1881,  pre-existing  liens  are  not  to  be  interfered  with, 
nor  are  parties  with  such  liens  to  be  hindered  and  de- 
layed in  the  exercise  of  their  usual  and  common  law 
remedies,  yet  if  they  voluntarily  come  in  and  ask  to  bo 
made  parties  defendant  to  a  bill  filed  under  this  act,  and 
submit  their  liens  to  that  investigation  which  a  court  of 
equity  may  exercise  over  them,  and  they  are  assailed 
for  invalidity,  or  cast  under  such  suspicion  as  to  in- 
duce the  chancellor  to  put  the  property  they  are  seeking 
to  sell  in  the  hands  of  a  receiver,  they  must  abide  his 
judgment.  But  still,  if  the  liens  are  valid,  they  must 
be  .preserved,  and  it  will  be  the  duty  of  the  chancellor, 
under  the  law,  to  see  that  this  is  done."  The  same  rule 
as  to  the  preservation  of  liens  prevails  in  the  case  of 
railroad  corporations  as  in  the  case  of  other  corporations 
or  of  traders  in  general.  We  think  the  court  erred  in 
not  sustaining  the  exceptions  filed  to  the  report  of  the 
auditor,  where  these  exceptions  were  based  upon  the 
allowance  of  unsecured  debts  over  the  mortgage  lien  of 
the  bondholders  and  such  allowance  rested  on  no  higher 
right  than  springs  out  of  the  doctrine  of  preferential 
equities.  Under  this  view  of  the  question,  we  think  the 
following  named  claims  should  not  have  been  given 
preference  over  the  mortgage  lien  of  the  Central  Trust 
Company  of  New  York;  and  the  judgment  of  the  court, 
in  so  far  as  it  gives  this  preference,  is  reversed. 
Southern  Railway  Equipment  Company ^    760.00 
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Buda  Iron  Works ^       70.00 

Charles  Scott  Spring  Co 90.28 

A.  H.  Benning 86.00 

J.  P.  Baker  60.00 

Hammett&  Word 107.63 

Joseph  Thompson,  transferee,  etc 691.00 

James  P.  Harrison  &  Co 192.85 

J.  B.  Wilson,  for  the  use,  etc 669.75 

R.L.Robinson  678.02 

Western  &  Atlantic  Railroad  Co 767.79 

Receivers  East  Tenn.,  Va,  &  Ga.  Railway  Co.     5,029.86 

8.  A.  Fletcher  &  Co 1,590.00 

Speaking  for  myself  in  what  is  said  further  on  this 
subject,  I  think  that  the  entire  doctrine  of  preferential 
equities,  as  applicable  to  railroads,  except  where  it  rests 
upon  statutory  enactment,  has  been  justly  styled  *< court 
made  law."  It  is  a  doctrine  well  calculated  to  destroy 
all  confidence  in  the  sacredness  of  contracts,  to  cause 
those  who  have  parted  with  their  money  upon  the  faith 
of  recognized  liens  to  look  with  distrust  upon  the  law 
and  to  doubt  the  protection  of  the  courts.  It  seems  to 
rest  upon  no  firmer  basis  than  the  power  of  courts  of 
last  resort  to  violate  the  integrity  of  contracts,  which 
power  is  to  be  exercised  according  to  the  individual 
opinion  of  the  particular  chancellor  within  whose  juris- 
diction the  given  case  may  happen  to  fall.  It  was  ar- 
gued by  counsel  representing  some  of  the  unsecured 
creditors,  that  "various  rules  are  relied  on  to  sustain  the 
positions  of  the  courts,  which  resolve  themselves  into 
an  elastic  rule  depending  upon  the  breadth  of  mind  of 
the  tribunal  determining  the  matter."  The  elasticity  of 
the  rule  renders  it  a  very  uncertain  one.  And  further, 
it  was  argued,  that,  ** There  is  no  more  diflSculty  in 
overcoming  our  statutory  requirements  than  that  which 
must  have  presented  itself  to  the  Supreme  Court  of  the 
United  States  when  they  made  ordinary  debts  superior 
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to  the  dignity,  rank  and  power  of  a  common  law  mort- 
gage." The  diflBLculty,  I  am  persuaded, in  "overcoming 
our  statutory  requirements"  is  not  greater  thau  that 
encountered  by  the  Supreme  Court  of  the  United  States 
"when  they  made"  ordinary  debts  superior  in  rank  to 
a  mortgage,  but  the  courts  of  this  State  have  uniformly 
adhered  to  those  fundamental  principles  upon  which  our 
political  system  rests,  an  important  one  being  that  all 
of  the  departments  of  the  government  are  distinct.  I 
confess  to  an  inability  to  see  wherein  a  party  who  fur- 
nisbes  a  railroad  an  article  which  is  consumed  in  its  use, 
before  a  receiver  is  appointed,  has  an  equity  superior  to 
the  party  who  furnished  the  money  with  which  the  road 
itself  was  created,  the  fund  to  be  distributed  arising 
from  the  sale  of  that  identical  road. 

The  auditor  found  that  the  defendant  railroad  com- 
pany was  indebted  to  the  Central  Car  Trust  Company 
in  the  sum  of  f960.00,  besides  interest,  and  that  the 
debt  so  owing  was  superior  to  the  mortgage  of  the  Cen- 
tral Trust  Co.  of  New  York.  It  appears  from  the  evi- 
dence, that  the  Central  Car  Trust  Co.  sold  to  the  Atlanta 
&  Florida  Railroad  Co.  three  caboose  cars  for  f  2,400.00, 
and  that  the  debt  found  to  be  owing,  f  960.00  and  in- 
terest, was  a  balance  diie  on  the  purchase  price  of  the 
cars.  It  also  appears  that  the  Central  Car  Trust  Co. 
reserved  title  to  the  cars  until  the  full  purchase  price 
should  be  paid,  and  that  the  reservation  of  title  was  duly 
recorded.  The  receiver  sold  these  cars  with  the  other 
property  of  the  railroad  company,  and  they  contributed 
in  this  way  to  the  fund  in  court.  Garrett,  receiver,  hav- 
ing used  the  cars  during  the  time  he  operated  the  road, 
and  having  then  sold  them  with  the  other  property,  thus 
appropriating  them  to  the  defendant  company,  the  trans- 
action may  be  treated  as  a  purchase  by  him,  and  conse- 
quently as  a  part  of  the  expenses  of  the  receivership. 
The  judgment  of  the  court  allowing  this  balance  priority 
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over  the  bondholders'  mortgage  was  rignt,  and  is 
affirmed. 

2.  Where  a  railroad  is  operated  by  a  receiver,  all  his 
legitimate  expenses,  including  the  fees  of  his  counsel, 
are  chargeable  upon  the  fund  produced  by  a  sale  of  the 
railroad  made  under  a  decree  rendered  in  the  cause,  if 
there  is  no  other  fund  under  the  control  of  the  court  out 
of  which  these  expenses  can  be  paid.  Income  would  be 
chargeable  before  corpus^  but  as  a  last  resort  the  charge 
would  fall  on  the  latter.  This  is  the  well  settled  gen- 
eral rule. 

8.  Counsel  fees  in  a  proceeding  under  section  8149(a) 
of  the  code,  against  an  insolvent  corporation,  may  be 
allowed  for  bringing  the  fund  into  court,  but  the  scheme 
of  the  statute  is  that  these  fees,  as  a  part  of  the  ex- 
penses of  the  litigation,  shall  be  borne  in  some  just  pro- 
portion by  all  who  come  in  to  claim  the  fruitel  of  the 
proceeding.  No  suitor  can  rightly  take  any  of  these 
fruits  without  bearing  his  due  proportion  of  such  fees; 
and  even  a  voluntary  party  defendant  who  ultimately 
shares  in  the  fund  which  is  realized,  and  takes  it  by  the 
judgment  or  decree  finally  rendered,  is  chargeable  the 
same  as  he  would  be  had  he  intervened  as  a  coplaintifi*. 
It  is  provided  by  section  8149(c)  of  the  code  that,  "Any 
creditor  may  become  a  party  to  said  bill,  under  an  order 
of  the  court,  at  any  time  before  the  final  distribution  of 
the  assets,  he  becoming  chargeable  with  his  just  propor- 
tion of  the  expenses  of  the  previous  proceeding."  It 
will  be  observed  that  the  statute  just  quoted  makes  no 
distinction  between  those  who  become  parties  to  the 
proceeding,  whether  as  plaintift*  or  defendant,  and  places 
upon  each  the  obligation  to  pay  his  just  proportion  of 
the  expenses.  And  this  has  been  held  to  mean  a  just 
proportion  of  the  expenses  up  to  the  time  of  becoming  a 
party,  and  a  like  proportion  to  the  end  of  the  litigation. 
See  87  Ga.  134.     We  think  that  counsel  fees  were  prop- 
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eriy  allowed  in  this  case  as  a  part  of  the  expenses  of  the 
litigation,  and  that  there  is  a  preponderance  of  evidence 
in  favor  of  the  several  amounts  allowed ;  but  we  think 
it  was  error  to  so  award  the  payment  of  the  fees  for 
bringing  the  fund  into  court  as  to  cause  the  burden  to 
fall  entirely  upon  the  mortgagee  or  the  bondholders. 
We  therefore  affirm  the  judgment  of  the  court  below 
allowing  counsel  fees,  and  also  affirm  the  judgment  as 
to  the  several  amounts  allowed,  with  direction  that  the 
court,  by  proper  proceeding,  direct  the  payment  of  the 
allowance  for  bringing  the  fund  into  court,  in  some  just 
proportion,  by  all  of  the  parties  to  the  cause  who  claim 
and  participate  in  the  fruits  of  the  proceeding.  The 
apportionment  is  not  intended  to  apply  to  fees  allowed 
the  receiver's  counsel  for  services  rendered  at  his  in- 
stance, nor  to  the  allowance  made  to  Mr.  Rountree  for 
services  rendered  during  the  receivership.  The  court 
had  a  legal  discretion  to  compensate  for  these  services, 
on  the  ground  that  they  were  beneficial  to  the  receiver- 
ship, although  Mr.  Rountree  was  not  employed  by  the 
receiver. 

4.  It  appears  further  from  the  record,  that  the  audi- 
tor found  in  favor  of  the  Southern  Railway  Equipment 
Company,  one  of  the  interveners,  a  balance  of  |2,367.68 
for  rental  of  100  cars  for  four  months,  at  f  7.50  per  car 
per  month.  Of  this  sum  the  auditor  found  that  $1,617.68 
was  a  lien  upon  the  fund  in  court,  superior  to  the  lien  of 
the  bondholders,  because  it  was  owing  for  rental  of  cars 
under  a  contract  made  by  Plant,  as  receiver,  under  au- 
thority of  the  United  States  circuit  court  for  the  south- 
ern district  of  Georgia.  The  cars  were  used  by  Plant, 
as  receiver,  under  the  contract  so  made  between  him- 
self and  the  Southern  Railway  Equipment  Company. 
The  remainder  of  said  sum  of  f  2,367.68,  to  wit  f  750.00, 
the  auditor  found  to  be  superior  to  the  mortgage,  be- 
cause owing  for  car  rental  and  because  the  indebtedness 
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was  contracted  within  six  months  of  the  appointment 
of  a  receiver.  What  has  already  been  said  concerning 
preferential  equities  will  dispose  of  the  finding  of  the 
auditor  as  to  the  $750.00  claim.  Nor  do  we  think  that 
the  auditor  should  have  allowed  the  claim  for  f  1,617.68. 
A  receiver  of  a  State  court  is  not  chargeable  with  ex- 
penses incurred  by  a  receiver  of  a  Federal  court  while 
the  property  was  in  the  hands  of  the  latter,  or  for  the 
hire  of  property  which  the  latter  used  on  a  contract  of 
hire  made  by  him.  Especially  is  this  true  where  the 
appointment  by  the  Federal  court  was  void  for  wa^it  of 
jurisdiction.  The  judgment  allowing  the  f  1,617.68  is  re- 
versed, and  the  judgment  as  to  the  f  750.00  is  reversed 
in  so  far  as  it  gives  priority  over  the  mortgage  debt. 

6.  On  October  14th,  1892,  Benjamin  Thurman  ob- 
tained judgment  in  the  city  court  of  Atlanta  for  f  600.00, 
being  f  300.00  for  right  of  way  and  f  300.00  as  conse- 
quential  damages.  These  sums  the  auditor  allowed  in 
his  report,  and  they  were  likewise  allowed  by  the  judg- 
ment of  the  court.  There  was  no  exception  to  the  allow- 
ance of  f  300.00  for  right  of  way.  The  exception  re- 
lates solely  to  the  preference  given  the  $300.00  ad  con- 
sequential damages.  By  art.  I,  sec.  Ill,  par.  I,  of  the 
constitution  of  the  State,  it  is  provided  that  "  Private 
property  shall  not  be  taken,  or  damaged,  for  public  pur- 
poses, without  just  and  adequate  compensation  being 
first  paid."  It  will  thus  be  seen  that  the  constitution 
puts  damage  done  to  private  property  and  the  taking  of 
it,  for  public  use,  on  the  same  footing.  Consequently, 
damage  done  to  land  by  taking  a  portion  of  it  for  the 
way  of  a  railroad  ranks  with  the  amount  allowed  for 
the  right  of  way  itself,  in  competition  with  a  mortgage 
upon  the  railroad  to  secure  other  indebtedness  of  the 
company.  The  finding  in  favor  of  Thurman's  priority 
for  consequential  damages  was  right,  and  the  judgment 
of  the  court  with  reference  thereto  is  affirmed. 
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6.  It  is  insisted  by  the  plaintifis  in  error,  that  the  orig- 
inal petition  in  this  cause,  having  been  filed  under  the 
insolvent  trader's  act  (Code,  §3149 (a)  et  seq.)^  was  not  a 
cause  of  original  equity  cognizance,  and  that  the  court 
erred  in  not  submitting  the  questions  of  fact  raised,  in 
the  report  of  the  auditor  upon  exceptions  thereto,  to  the 
finding  of  a  jury*  Where  a  statute,  such  as  section 
8149(a)  et  seq.  of  the  code,  extends  the  equitable  jurisdic- 
tion of  the  superior  court  to  new  cases,  the  mode  of  trial 
in  such  cases  is  governed  by  ordinary  equity  practice^ 
and  the  right  of  trial  of  facts  by  master  or  auditor  in- 
stead of  by  jury  is  subject  to  the  will  of  the  legislature. 
Acts  1884-5,  p.  98;  77  Ga.  118;  80  Ga.  27;  90  Ga.  690. 
It  follows  that  the  court  did  not  err  in  refusing  to  sub- 
mit the  questions  of  fact  to  the  finding  of  a  jury  after 
overruling  the  exceptions  to  the  finding  of  the  auditor 
on  the  facts. 

Judgment  reversed  in  partj  and  in  part  affirmed. 


Sparks,  receiver,  v.  Atlanta  &  Florida  Railroad  Co. 

These  cases  are  controlled  by  the  decision  in  Centred  Trtut  Co.  of  New 
York  et  al.  v.  Thurman  et  al.,  this  day  announced. 

Judgment  affirmed. 
October  4, 1894.    Argued  at  the  laat  term.    JxNKiifs,  Judge,  preBiding  in  Ilea  of 
Lumpkin,  Justice,  disqualified. 

Interventions.     Before  John  L.  Hopkins,  judge  pro 
hac  vice.   Fulton  superior  court.    September  term,  1893. 

GusTiN,  Guerry  &  Hall,  for  plaintiflF  in  error. 
H.  B.  Tompkins,  Payne  &  Tyb  et  al.^  contra. 


94b  7501  ^                               _ 

M_51  Boykin,  Sbddon  &  Company  et  al.  v.  Epstein  et  al. 

Wb750  ' 
96    173; 

I  ^'^  ml  ^'  ^^^  scheme  of  the  code  of  1863  (§§1954,  1955),  with  reference  to 

' ^  transfers  and  assignments  by  insolvent  debtors,  was  that  in  case 

the  debtor  parted  with  title,  except  as  to  negotiable  papers  trans- 
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ferred  as  collateral  eecurity,  the  effect  of  the  transfer  or  assignment 
had  to  be  either  the  actual  extinguishment  of  a  debt  or  debts  in 
whole  or  in  part,  or  the  creation  of  a  fund  for  the  equal  benefit 
of  all  his  creditors.  But  by  the  act  of  February  24th,  1866,  this 
scheme  was  changed  so  as  to  allow  transfers  and  assignments  of 
any  property  whatsoev^,  including  choses  in  action,  for  the  benefit 
of  a  single  creditor,  or  of  a  number  of  creditors,  to  the  exclusion 
of  others.  Hence,  under  this  act  an  insolvent  debtor  (though 
he  could  not  have  done  so  under  the  original  code)  may  assign  to  a 
creditor,  for  that  creditor's  exclusive  benefit,  accounts  or  choses  in 
action  not  embraced  in  the  descriptive  words  **  negotiable  papers,'' 
as  collateral  security  for  the  debt;  and  as  such  assignment  creates 
no  trust,  there  being  no  person  other  than  the  assignee  taking  any 
benefit  under  it,  the  assignment  acts  of  1881  and  1885  do  not  apply 
to  it. 

(a)  The  case  of  Hale-Berry  Company  v.  Diamond  State  Iron  Company 
et  al.,  decided  March  26,  1894  (anUf  61),  was  correctly  decided  with 
reference  to  the  code  of  1863,  but  it  is  not  a  correct  exposition  of 
the  law  of  the  code  as  modified  by  the  act  of  1866,  above  cited; 
and  is  therefore  overruled  in  so  far  as  it  holds  accounts,  or  books 
of  account,  not  assignable  as  collateral  security  for  a  debt  owing 
by  an  insolvent  assignor  to  the  assignee  without  complying  with 
the  statutory  requirements  as  to  sworn  inventory  and  schedule. 

2.  Two  suits  against  the  same  debtor,  the  first  brought  by  certain 
preferred  creditors,  and  the  second  by  other  creditors,  having 
been  consolidated  for  trial,  the  opening  and  conclusion,  whether 
treated  as  matter  of  right  or  of  discretion,  could  be  awarded  by 
the  court  to  the  plaintifib  in  the  first  suit,  notwithstanding  they 
were  codefendants  with  the  debtor  in  the  second. 

8.  Touching  other  matters  complained  of  as  error,  no  cause  for  a 
new  trial  appears;  the  case,  according  to  its  substantial  merits, 
having  had  a  right  result,  both  as  to  the  range  of  questions  sub- 
mitted by  the  court  to  the  jury  for  determination,  and  the  find- 
ings thereon. 
October  25,  1894.    Argued  at  the  last  term. 

Equitable  petitions,  etc.  Before  Judge  Falligant. 
Chatham  superior  court.     June  term,  1893. 

Boykin,  Seddon  &  Company  and  numerous  others, 
on  behalf  of  themselves  and  all  other  creditors  of  Ep- 
stein &  Wannbacher  who  might  come  in  and  join  with 
them,  filed  their  petition  against  Epstein  ik  Wannbacher 
and  the  members  of  that  firm,  and  against  S.  Herman, 
Fanny  Joseph,  Sophie  Lehman,  I.  (i.  Haas,  S.  Mann, 
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M.  Boley  &  Son,  I.  Epstein  &  Brother,  H.  M.  Selig, 
A.  Ehrlich  &  Brother^  the  Savannah  Grocery  Company, 
Moore  &  Johnson,  Mirian  L.  Lilienthal,  Herman  &  Kay- 
ton,  L.  Steyerman  &  Brother,  Rheinstrom  Brothers, 
Bendheim  Brothers  &  Company,  Cook  &  Bernheimer, 
and  Levy  A  Brother.  It  appeared  from  the  petition, 
that  the  court  had  previously  appointed  a  receiver  and 
taken  charge  through  him  of  the  assets  of  Epstein  & 
Wannbacher,  as  far  as  the  receiver  was  able  to  do  so, 
under  a  prior  creditor's  petition  filed  in  said  court  against 
Epstein  &  Wannbacher  by  Samuel  Herman,  Fanny 
Joseph,  Sophie  Lehman,  and  Herman  &  Kayton,  all  of 
whom  except  the  latter  claimed  to  be  secured  by  mort- 
gages, the  mortgages  of  the  first  two  being  of  equal 
dignity  and  that  of  Sophie  Lehman  being  a  second 
mortgage.  Epstein  &  Wannbacher  having  answered 
the  petition  of  Samuel  Herman  and  others,  and  in  their 
answer  having  set  out  the  names  of  various  parties  to 
whom  Epstein  &  Wannbacher  had  assigned  open  ac- 
counts as  collateral  security,  Herman  et  cU.  amended 
their  petition  and  added  said  persons  as  additional  par- 
ties defendant,  to  wit,  Boley  &  Son,  Epstein  &  Brother, 
Haas,  Selig,  Rheinstrom  Brothers,  Cook  &  Bernheimer, 
Bendheim  Brothers  &  Co.,  Moore  &  Johnson.  Various 
parties,  claiming  to  be  unsecured  creditors  of  Epstein  & 
W.,  were  made  parties  plaintiff  in  the  case  of  Herman 
et  al.j  but  were  afterwards  stricken  as  parties  plaintift'  in 
that  case  without  affecting  their  status  in  the  Boykin, 
Seddon  &  Co.  et  al.  case.  Various  other  persons  were 
made  parties  plaintiff  in  the  Herman  et  al.  case,  and 
afterwards  strickeYi  in  that  case  upon  their  motion  and 
made  parties  plaintiff  in  the  Boykin,  Seddon  k  Company 
€t  aL  case.  Cook  &  Bernheimer,  claiming  to  be  creditors 
of  Epstein  &  W.,  were  by  consent  and  order  of  the 
court  stricken  as  defendants  from  the  Boykin,  Seddon 
&  Co.  et  al.  case,  and  granted  leave  to  intervene  as  plain- 
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tiffs,  and  many  other  parties  plaintiff  were  made  in  the 
Boy  kin,  Seddon  &  Co.  et  al.  case,  etc.  Both  of  said 
petitions  were  called  for  trial  at  the  same  time  and  were 
tried  together  before  the  same  jury,  under  an  order 
passed  at  the  preceding  term,  upon  a  motion  made  to 
consolidate  them  by  Epstein  &  Wannbacher,  Samuel 
Herman,  Fanny  Joseph  et  al,  A  special  verdict  was 
rendered  in  answer  to  questions  propounded.  Boykin, 
Seddon  &  Company  et  aL  moved  for  a  new  trial,  which 
motion  was  overruled,  and  they  excepted. 

In  answer  to  questions  suggested  by  S.  Herman 
^t  al.j  the  jury  found  as  follows:  Epstein  &  W.  are  in- 
<iebted  to  Samuel  Herman  in  the  amount  of  the  de- 
mand note  of  August  25,  1890,  for  |24,247.34,  as  set 
out  in  his  petition  and  foreclosure  proceedings.  He  has 
paid  the  accommodation  notes,  aggregating  f  13,500,  set 
forth  in  the  mortgage  foreclosed  by  him,  and  they  owe 
him  for  the  amount  of  these  notes.  The  mortgage  from 
them  to  him  of  August  25,  1890,  is  valid.  Epstein  & 
W.  are  indebted  to  Mrs.  Fanny  Joseph  $5,500  principal, 
hesides  interest,  on  the  two  notes  as  set  forth  in  her 
foreclosure  proceedings  and  petition;  and  the  mortgage 
from  them  to  her  of  August  26, 1890,  is  valid.  They  are 
indebted  to  Mrs.  Sophie  Lehman  in  the  amount  of  a  note 
of  $5,000,  as  set  forth  in  the  petition  of  S.  Herman  et  al.y 
less  the  net  collection  under  the  assignment  of  accounts 
to  her;  and  the  assignment  of  accounts  to  her  as  secu- 
rity is  a  valid  transfer.  I.  Epstein  &  Brother  have  paid 
as  accommodation  indorsers  the  notes  set  forth  in  their 
answer,  aggregating  $9,000,  and  Epstein  &  W.  owe 
them  for  these  notes,  less  the  net  collection  under 
the  assignment  of  accounts  to  them,  which  assignment 
of  accounts  to  them  as  security  is  a  valid  transfer.  Ep- 
stein &  W.  are  indebted  to  Herman  &  £ayton  $242.25 
on  open  account,  as  set  forth  in  the  petition  of  S.  Her- 
man et  al.    Neither  S.  Herman,  Mrs.  Fanny  Joseph, 
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Mrs.  Sophie  Lehman  nor  I.  Epstein  &  Brother  are  guilty 
of  the  charges  of  fraud  alleged  against  them  respectively, 
in  the  petition  of  Boykin,  Seddon  &  Company  et  al.  The 
receiver  has  sold  the  property  covered  by  the  mortgages 
of  S.  Herman  and  Mrs. Fanny  Joseph,  since  the  pendency 
of  these  proceedings,  and  the  fund  in  court  represents 
the  proceeds  of  said  sales,  as  shown  in  the  receiver's 
report.  The  foreclosure  proceedings  of  S.  Herman  and 
Mrs.  Joseph  and  the  petition  for  injunction  and  receiver 
filed  by  them  and  Mrs.  Lehman  and  Herman  &  Kayton, 
were  instituted  in  good  faith,  for  the  enforcement  of 
their  debts  and  securities. 

The  following  were  the  answers  by  the  jury  to  ques- 
tions suggested  by  counsel  for  H.  M.  Selig  et  aL:  H.  M. 
Selig  has  paid,  as  accommodation  indorser,  the  notes 
made  by  Epstein  &  W.,  set  forth  in  the  assignment  of 
accounts  made  on  August  25,  1890,  and  in  his  answer, 
aggregating  f  8,500,  arid  they  are  indebted  to  him  for 
the  amounts  paid  upon  said  notes,  less  the  net  collec- 
tions under  the  assignment  of  accounts  to  him;  and 
said  assignment  of  accounts  to  H.  M.  Selig  as  security 
is  a  valid  transfer.  The  same  is  true  as  to  H.  M.  Boley 
&  Son, the  amount  in  their  case  being  f  13,500;  and  Boley 
&  Son  received  as  further  security  the  money  and  notes 
on  the  25th  of  August,  1890,  shown  in  their  answer. 
I.  G.  Haas  has  paid,  as  accommodation  indorser,  the 
notes  set  forth  in  the  assignment  of  accounts  made  to 
him  by  Epstein  &  W.  on  the  25th  of  August,  1890,  and 
referred  to  in  his  answer.  They  owe  him  for  the 
amounts  paid  on  these  notes  and  for  the  debts  for  goods 
sold  and  money  loaned  by  him,  as  set  out  in  said  assign- 
ment of  accounts  and  his  answer,  said  debts  and  accom- 
modation indorsement  aggregating  $7,089.04,  less  the 
net  collections  under  the  assignment  of  accounts  to  him. 
Said  assignment  of  accounts  to  Haas  as  security  is  a 
valid  transfer.     Haas  bought  from  Epstein  &  W.,  Au- 
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gust  25, 1890,  goods  to  the  amount  of  (1,120.46,  in  pay- 
ment of  an  account  due  him  of  (343.21,  and  disbursed 
the  balance  of  said  sum  at  the  request  of  Epstein  &  W. 
to  their  creditors,  as  set  forth  in  his  answer.  He  loaned 
Epstein  &  W.  (2,700  August  23,  1890,  and  they  repaid 
him  this  sum  August  25, 1890.  The  Savannah  Grocery 
Company  bought  in  good  faith  from  Epstein  &  W.,  on 
August  25,  1890,  to  the  extent  of  (3,352.40  as  set  forth 
in  its  answer,  and  said  goods  were  delivered  to  and  paid 
for  by  the  grocery  company  on  that  day,  and  the  sale 
was  a  valid  sale.  A.  Ehrlich  &  Brother  bought  in  good 
faith  from  Epstein  &  W.,  August  25,  1890,  coftee  to  the 
extent  of  (525.13  and  other  goods  to  the  extent  of 
(3,524,  and  these  were  valid  sales.  They  paid  on  the 
same  day  to  Epstein  &  W.  (3,524,  as  set  forth  in  their 
answer.  They  received  the  coftee,  as  alleged  in 
their  answer,  and  further  received  goods  to  the  extent 
of  (954,  as  set  forth  in  their  answer;  and  have  not  re- 
ceived the  remainder  of  said  goods  so  purchased,  to  wit, 
to  the  extent  of  (2,051.21.  Ehrlich  &  Brother  brought 
suit  to  the  November  term,  1890,  city  court  of  Savannah, 
against  the  Ocean  Steamship  Company,  to  recover  said 
goods  not  received  by  them  to  the  extent  of  (2,051.24; 
they  obtained  a  verdict  against  that  company  June  30, 
1891,  and  the  cause  was  carried  to  the  Supreme  Court, 
and  a  new  trial  granted  by  that  court.  Neither  H.  M. 
Selig,  I.  G.  Haas,  the  Savannah  Grocery  Company, 
Boley  &  Son  nor  Ehrlich  &  Brother  are  guilty  of  the 
charges  of  fraud  alleged  against  them,  respectively,  in 
the  petition  of  Boykin,  Seddon  &  Co.  et  al. 

The  jury  found,  in  answer  to  other  questions  submitted 
to  them,  in  favor  of  Boykin,  Seddon  &  Co.  et  al.  and  in- 
terveners in  their  petition  against  Epstein  &  W.,  for  the 
respective  amounts  claimed  by  them,  and  found  said 
amounts  correct  except  a  few  irregularities  noted  in  the 
original  bill.     They  found  in  favor  of  the  petitioners 
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and  interveners  in  the  suit  of  Boykin,  Seddon  &  Co. 
et  al.j  against  only  Epstein  &  W.,  and  the  persons  com- 
posing that  firm,  S.  J.  Epstein  and  G.  Wannbacher. 
They  further  found  that  Epstein  and  Wannbacher  had 
respectively  withdrawn  from  their  assets,  failed  to  ac- 
count for  and  wrongfully  and  fraudulently  withhold 
$11,124.88  and  $12,603.37,  reduced  by  the  following 
sums  accounted  for  by  Wannbacher:  Paid  Mrs.  Joseph 
f2,000,  S.  Herman  $1,500,  and  M.  Boley  &  Son  f8,052; 
and  further  stated  in  their  verdict  that  they  could  not 
verify  these  figures,  but,  as  nearly  as  could  be  ascertained 
from  the  books,  considered  them  correct. 

The  motion  for  a  new  trial  alleged,  that  the  verdict 
was  contrary  to  law  and  evidence;  that  it  was  not  suffi- 
ciently definite  and  certain  to  authorize  a  decree;  that 
the  court  did  not  submit  to  the  jury  all  the  issues  in  the 
case,  and  erred  in  refusing  to  submit  a  large  number  of 
questions  offered  by  Boykin,  Seddon  &  Co.  et  al.;  that 
the  court  erred  in  awarding  the  opening  and  conclusion 
of  the  case  to  Herman  et  al.^  and  refused  to  allow  this 
right  to  petitioners  and  interveners  in  the  case  of  Boy- 
kin, Seddon  &  Co.  et  al.;  and  that  the  court  erred  in 
many  specified  portions  of  the  charge  to  the  jury,  and 
in  not  giving  numerous  instructions  as  requested.  The 
grounds  material  to  be  set  forth  here  are : 

That  the  court  refused  to  charge  thus :  "  Open  ac- 
counts cannot  be  conveyed  by  way  of  preference,  under 
section  1953  of  the  code  of  Georgia,  to  one  creditor 
over  another,  except  in  payment  of  the  debt;  that  is  to 
say,  they  cannot  be  conveyed  as  collateral  security. 
When  sold  in  payment  of  the  debt,  the  debt  is  extin- 
guished; it  no  longer  remains  as  a  liability  of  the  debtor; 
but  when  conveyed  as  collateral  security,  the  debt  re- 
mains intact  and  the  creditor  gets  simply  security  there- 
for. This  cannot  be  done  under  the  law  of  Georgia  per- 
mitting preferences ;  and  hence  the  court  charges  the 
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jury  that  the  assignments  of  open  accounts  in  this  case 
are  illegal  and  void." 

And  that  the  court  erred  in  the  following  charges : 

"The  point  has  been  made  that  these  various  prefer- 
ences in  the  form  in  which  they  are  presented,  consti- 
tute what  is  called  an  assignment  under  the  laws  of  Geor- 
gia; and,  the  law  requiring  that  in  cases  of  such  assign- 
ments there  must  be  certain  schedules  tiled  and  attached, 
that  these  papers  fail  entirely  because  of  the  failure  to 
attach  such  schedules.  I  charge  you  as  a  matter  of 
law,  that  that  question  will  not  enter  into  your  consid- 
eration; and  I  charge  you  that  this,  the  case  presented, 
IS  not  a  case  of  assignment  under  the  law  of  Georgia,  and 
that  the  failure  to  attach  schedules  had  no  effect  of 
itself  upon  the  issues  in  this  case ;  therefore  you  will 
completely  leave  that  matter  out  of  your  consideration, 
so  far  as  that  point  is  concerned. 

"These  several  preferences,  mortgages  and  transfers 
must  each  stand  alone  upon  its  individual  merits,  and 
be  determined  each  for  itself  by  you  upon  the  facts  in 
evidence  and  the  law  as  given  you  in  charge  by  the 
court.  It  will  be  for  you  to  say,  and  I  consider  that  the 
issue  really  made  in  this  case  is,  whether  any  or  all  of 
these  preferences  are  fraudulent  or  not.  If  they  are  all 
fraudulent  in  your  judgment,  you  will  so  declare.  If 
some  valid,  and  some  fraudulent  and  void,  you  will 
state  which  are  valid  and  which  are  fraudulent  and  void; 
and  so  with  the  alleged  sales  in  this  case. 

"Another  question  submitted,  and  which  I  am  called 
upon  to  decide,  is  the  question  of  the  validity  of  trans- 
fers of  accounts  as  security  for  indorsements  and  for 
debts.  I  have  considered  that  question  upon  the  law; 
and  I  charge  you  that  if  such  transfer  or  assignment  of 
accounts  as  security  for  a  debt  is  in  writing,  manifest- 
ing the  intention  of  the  parties,  it  is  sufficient  under  the 
law." 
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Charlton,  Mackall  &  Anderson,  K.  B.  Richards, 
Harden,  West  &  McLaws,  Lawton  &  Cunningham,  Saussy 
&  Saussy,  O'Connor  &  O'Byrne,  W.  R.  Leakbn,  W.  C. 
Hartridge  and  T.  D.  Rockwell,  for  plaintiffs  in  error. 

Garrard,  Meldrim  &  ^N'ewman  and  Denmark  &  Adams, 
contra. 

Lumpkin,  Justice. 

1.  Section  1954  of  the  code  of  1863  made  void,  as  to 
creditors,  "Every  assignment  or  transfer  by  a  debtor, 
insolvent  at  the  time,  of  real  or  personal  property  of 
any  description  to  any  person,  either  in  trust  or  for  the 
benefit  of  himself  or  any  one  or  more  of  his  creditors,  or 
any  person  appointed  by  him,  to  the  exclusion  of  any 
other  creditor  in  the  equal  participation  of  such  prop- 
erty, unless  such  assignment  or  transfer  [was]  &bonaJide 
sale,  in  extinction,  in  whole  or  in  part,  of  the  debt  of 
the  purchaser,  and  without  any  trust  or  benefit  reserved 
to  the  seller  or  any  person  appointed  by  him."  It  will 
thus  be  seen  that  the  assignment  or  transfer  of  anything, 
except  for  actual  payment,  in  whole  or  in  part,  of  an 
existing  debt,  or  else  for  the  equal  benefit  of  all  credit- 
ors, was  prohibited.  Consequently,  according  to  the 
provisions  of  that  section,  there  could  be  no  transfer  or 
assignment  of  accounts,  or  books  of  account,  to  one 
creditor  as  collateral  security  for  his  demand  alone,  nor 
to  any  number  or  class  of  creditors,  to  the  exclusion  of 
others. 

Section  1955  of  the  same  code  was  as  follows:  "A 
debtor  may  prefer  one  creditor  to  another,  and  to  that 
end  he  may  bona  fide  give  a  lien  by  mortgage,  or  other 
legal  means,  or  he  may  sell  in  payment  of  the  debt,  or 
he  may  transfer  negotiable  papers  as  collateral  security, 
the  surplus  in  such  cases  not  being  reserved  for  his  own 
benefit  of  that  of  any  other  favored  creditor  to  the  ex- 
clusion of  other  creditors."  By  virtue  of  this  section, 
a  debtor,  irrespective   of  his  solvency   or   insolvency. 
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had  the  right  to  prefer  one  creditor  to  another,  and  to 
this  end,  might  create  in  favor  of  the  preferred  creditor 
a  lien  by  mortgage,  or  other  legal  means;  or,  might 
transfer  to  such  creditor  negotiable  papers  as  collateral 
security;  or,  as  provided  in  the  preceding  section,  a 
debtor  might  make  payment  by  an  actual  and  bona  fide 
sale.  Thus  there  were  three  modes  of  preferring  cred- 
itors by  an  insolvent  debtor :  the  first,  by  sale  in  pay- 
ment or  part  payment;  the  second,  by  mortgage  or 
other  legal  lien ;  and  the  third,  by  the  transfer  of  nego- 
tiable papers  as  collateral  security. 

So  far  as  non-negotiable  chosea  in  action  are  concerned, 
the  only  question  which  could  arise  under  the  language 
of  section  1955  is,  whether  what  seems  to  have  been 
made  impossible  by  the  preceding  section,  viz:  an  as- 
signment of  the  same  as  mere  security  for  one  creditor 
alone,  was,  under  the  name  of  creating  a  lien,  rendered 
possible  by  section  1955. 

Prior  to  the  code,  the  assignment  of  accounts  would 
create  an  equitable  lien;  but  by  the  use  of  the  words 
"other  legal  means,"  there  is  little  room  for  doubt  that 
the  section  last  mentioned  contemplated  legal,  and  not 
equitable,  liens.  Hence,  properly  understood,  there  was 
not,  for  any  reason  yet  suggested,  any  real  incongruity 
between  the  two  sections  in  the  respect  indicated. 

The  next  consideration  is,  what  eftect  should  be  given 
to  section  2224  of  the  code  of  1863  (the  language  of 
which  is  exactly  the  same  as  that  used  in  section  2244 
of  the  present  code),  which  makes  all  chases  in  action 
arising  upon  contract  assignable  so  as  to  vest  the  title 
in  the  assignee  ?  That  section  certainly  does  not  con- 
template the  creation  of  a  lien  merely,  but  a  change  of 
ownership  relatively  to  the  legal  title. 

The  conclusion  from  the  foregoing  is,  that  while  the 
terms  "negotiable  papers"  should  be  construed  as  com- 
prehending anything  which  the  code  in  any  of  its  pro- 
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visions  denominates  negotiable,  there  was,  prior  to  the 
passage  of  the  act  of  February  24th,  1866  (Acts  of 
1865-6,  p.  29),  no  way  to  prefer  a  single  creditor  by 
making  accounts  mere  security  for  the  payment  of  his 
demand ;  accounts  could  not,  by  assignment  or  other- 
wise, be  made  available  as  collateral  security  for  cred- 
itors, unless  it  was  done  for  the  benefit  of  all  creditors 
alike. 

Had  the  case  of  Hale-Berry  Company  v.  Diamond  State 
Iron  Company  et  al.  (94  Ga.  61)  depended  alone  upon 
the  code  of  1868,  we  think  the  decision  therein  ren- 
dered would  have  been  a  correct  exposition  of  the  law 
applicable;  but  taking  into  consideration  the  modifica- 
tion of  the  provisions  of  the  old  code  made  by  the  above 
cited  act  of  1866,  we  are  now  of  the  opinion  that  the 
judgment  rendered  in  that  case  is,  to  the  extent  indicated 
in  the  first  head-note  of  this  opinion,  unsound.  The 
provisions  of  the  act  of  1866  are  embodied  in  paragraph 
1  of  section  1952  of  the  present  code,  that  paragraph 
having  been,  by  the  act  in  question,  substituted  for  par- 
agraph 1  of  section  1954  of  the  old  code.  In  endeav- 
oring to  arrive  at  a  correct  solution  of  the  question  pre- 
sented, we  went  back  to  that  code  to  see  how  the  law 
stood  under  its  provisions,  and  concluded  it  was  as  haa 
been  stated  above;  but  in  tracing  it  into  the  present 
code,  we  somehow,  as  we  now  think,  failed  to  grasp  to 
the  full  extent  the  changes  made  by  the  act  of  1866  in 
the  law  existing  at  the  time  of  its  passage.  A  comparison 
of  the  two  paragraphs  just  mentioned  will  show  that^ 
in  the  latter,  ^^choses  in  action^^  (which,  of  course,  com- 
prehend open  accounts  and  other  claims  embraced  in 
the  descriptive  words  "negotiable  papers")  are  specially 
designated;  whereas,  the  terms  ^'chosesin  action'^  do  not 
appear  in  the  paragraph  cited  from  the  old  code.  It  may 
be  remarked,  however,  that  the  words  "  real  or  personal 
property  of  any  description  "  would,  perhaps,  be  sufli- 
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ciently  comprehensive  to  include  choses  in  action^  without 
special  mention.  But  the  great  change  made  by  the 
act  was,  that  while,  under  the  old  law,  an  assignment  or 
transfer  save  by  absolute  sale  for  the  benefit  of  creditors 
was  void  unless  all  the  creditors  of  the  debtor  were  given 
an  equal  participation  in  the  proceeds  of  the  property, 
under  the  new  law  an  insolvent  debtor  could  lawfully 
transfer  or  assign  any  property,  including  choses  in  ac- 
tion— whether  negotiable  papers  or  not — for  the  benefit 
of  a  single  creditor,  provided  only  no  trust  or  benefit 
was  reserved  to  the  assignor  or  any  person  for  him. 

In  dealing  with  the  Hale-Berry  case,  we  were  too 
much  influenced  by  section  1953  of  the  present  code, 
which  is  in  the  same  language  as  section  1955  of  the 
code  of  1863;  and  as  this  section  provides  for  the  trans- 
fer as  collateral  security  of  negotiable  papers  only,  we 
came  to  the  conclusion  that  non-negotiable  papers  could 
not  be  transferred  for  this  purpose.  But  we  did  not 
give  proper  recognition  to  the  alteration  in  the  law  of 
the  whole  subject-matter,  arising  by  necessary  implica- 
tion from  the  amendment  made  by  the  act  of  1866,  ap- 
pearing in  section  1952,  in  the  respects  indicated.  The 
two  sections  must  be  read  and  construed  together;  and 
although,  after  the  passage  of  that  act,  the  language  of 
section  1953  was  left  precisely  the  same  as  formerly,  its 
restrictive  ettect  was  utterly  changed,  so  far  as  non -nego- 
tiable choses  in  action  are  concerned,  because  of  the 
amendment  which  the  legislature  saw  fit  to  make  in  the 
matter  and  scope  of  the  preceding  section.  The  eftect 
of  this  amendment  was  to  reverse  the  general  policy  of 
the  first  code,  and  by  implication  to  allow  an  insolvent 
debtor  to  make  preferences  amongst  creditors  at  pleas- 
ure by  legal  assignment  or  transfer,  provided  no  trust 
for  himself,  or  to  any  person  for  him,  be  reserved.  This 
is  the  law  now,  and  thus  it  has  stood  ever  since  the  act 
of  1866  was  enacted.     By  virtue  of  section  2244  of  the 
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code  of  1882,  which,  as  already  said,  corresponds  to  sec- 
tion 2224  of  the  first  code,  the  owner  may  assign  any 
chose  in  action  arising  upon  contract,  so  as  to  vest  the 
title  in  the  assignee ;  and  his  insolvency,  since  the  change 
of  policy  brought  in  by  the  act  of  1866,  being  no  ob- 
stacle to  assigning  such  choses  in  action  as  collateral 
security,  they  are  no  less  assignable  for  that  purpose 
than  are  negotiable  securities.  The  modes  of  giving 
preference  enumerated  in  section  1958  of  the  present 
code  still  remain,  but  to  them  is  added,  by  virtue  of  the 
act  of  1866,  any  assignment  or  transfer  whatever,  other- 
wise lawful,  which  does  not  involve  some  reservation 
of  trust  or  benefit  to  the  assignor  or  to  another  for  him. 
It  was  correctly  ruled  in  Powell^  Brother  ^  Co.  v.  Kelly 
Brothers  ^  Porter^  82  Ga.  1,  that  the  object  of  the  act  of 
1866  was  to  change  the  prior  policy  of  the  State  touch- 
ing the  preference  of  creditors,  and  that  the  act  allowed 
a  debtor  to  prefer  one  creditor  to  another ;  also,  that  it 
repealed  by  implication  the  latter  part  of  section  1953 
of  the  code,  the  repealed  words  being,  "or  that  of  any 
other  favored  creditor,  to  the  exclusion  of  other  cred- 
itors." These  words  were  appropriate  to  the  general 
scheme  of  non-preference  which  the  first  code  had  in 
view,  but  are  wholly  inconsistent  with  the  reverse  scheme 
which  the  act  of  1866  introduced  and  intended  to  legal- 
ize. In  its  last  analysis,  the  right  to  assign  or  transfer 
non-negotiable  papers  for  the  purpose  of  securing  one 
creditor  to  the  exclusion  of  others,  does  not  rest  in  any 
degree  upon  section  1953  of  the  code.  It  would  be  pre- 
cisely the  same  without  that  section  as  with  it.  Its 
true  and  only  source  (save  as  to  the  mere  element  of  as- 
signability for  passing  title)  is  the  act  of  1866,  and  the 
substitution  by  that  act  of  one  single  restriction  upon 
assignments  and  transfers  in  place  of  the  different  and 
more  numerous  restrictions  imposed  by  section  1954  of 
the  first  code. 
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We  can  find  no  reason  satisfactory  even  to  ourselves 
for  falling  into  the  error  which  we  now  feel  was  com- 
mitted in  the  Hale-Berry  case,  but  we  are  glad  that  it 
was  detected  so  soon,  and  this  opportunity  given  to  re- 
call it.  When  the  enormous  amount  of  work  we  have 
to  do  and  the  want  of  time  at  our  command  are  taken 
into  consideration,  some  excuse  for  this  and  other  short- 
comings may  be  accorded  us,  but  we  neither  expect 
nor  ask  complete  justification  for  a  mistake  like  this. 

So  far  as  the  case  of  Baer  v.  English  ^  Co,^  84  Ga.  408, 
is  concerned,  as  it  was  correctly  decided  on  its  facts,  it 
presents  no  essential  conflict  with  anything  we  now  rule. 
The  suggestion  in  the  opinion  delivered  in  that  case, 
that  "An  account,  not  being  negotiable  paper,  cannot, 
we  think,  be  transferred  as  collateral  security  for  an  ex- 
isting debt  to  the  prejudice  of  another  existing  creditor," 
was  toned  down  and  qualified  by  what  followed  it  in  the 
next  sentence,  and  was  not  meant  to  be  an  adjudication 
of  the  question  now  before  us.  This  will  be  apparent 
to  any  one  who  will  read  the  whole  opinion  in  a  spirit 
of  candor.  By  oversight,  section  1958  of  the  code  was 
quoted  entire  in  that  opinion,  without  any  allusion  to 
the  repeal  of  the  concluding  words  by  the  act  of  1866, 
or  to  the  previous  case  in  82d  <?«.,  cited  supra^  by  which 
the  repeal  of  these  words  was  declared  and  recognized. 

It  appears  from  the  record  of  the  case  now  under  con- 
sideration, that  in  every  instance  where  Epstein  A  Wann- 
bacher  assigned  to  creditors  open  accounts  as  collateral 
security  for  their  respective  demands,  the  assignment 
was  made  directly  to  the  creditor;  and  hence,  no  trust 
was  created,  there  being  no  person  other  than  the  as- 
signee taking  any  benefit  under  it.  Therefore,  the 
assignment  acts  of  1881  and  1885  do  not  apply,  and  de- 
cisions rendered  by  this  court  with  reference  to  those 
acts  are  not  pertinent,  and  need  not  be  noticed.  It  does 
not  appear  that,  in  making  these  assignments,  any  bene- 
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fit  was  reserved  to  the  assignors,  or  to  any  one  for  them; 
and  consequently,  should  there  in  any  case  be  a  surplus, 
the  same  would,  by  operation  of  law,  be  subject  to  the 
payment  of  Epstein  &  Wannbacher's  other  outstanding 
indebtedness. 

2.  As  will  have  been  seen  by  reference  to  the  repor- 
ter's statement,  the  first  petition  against  Epstein  &  Wann- 
bacher  was  filed  by  Herman  and  others,  who  were  pre- 
ferred creditors  of  the  defendants.  Subsequently,  a  num- 
ber of  persons  were  made  parties  defendant  and  a  number 
of  other  persons  parties  plaintift'  to  this  case.  After- 
wards, the  petition  of  Boykin,  Seddon  &  Co.  and  many 
others,  on  behalf  pf  themselves  and  all  other  creditors 
of  Epstein  A  Wannbacher,  was  filed  against  the  latter, 
their  preferred  creditors  and  others.  Some  of  the  per- 
sons who  were  parties  plaintift'in  the  first  case  withdrew 
from  it  and  were  made  parties  plaintift*  in  the  second. 
The  two  cases  were  consolidated  for  trial,  and  the  court 
allowed  the  counsel  for  Herman  and  others  the  opening 
and  conclusion,  over  the  objection  of  counsel  for  Boy-^ 
kin,  Seddon  &  Co.  and  their  associates. 

Inasmuch  as  Herman  and  others  instituted  the  origi- 
nal petition  which  brought  about  all  the  litigation  which 
afterwards  arose  over  the  aftairs  of  Epstein  &  Wann- 
bacher, we  think  the  court  could,  with  great  propriety, 
award  them  the  opening  and  conclusion.  If  they  were 
not,  as  matter  of  right,  entitled  to  this  advantage,  it  was 
at  least  within  the  discretion  of  the  trial  judge  to  allow 
it  to  them,  and  in  so  doing  his  discretion  was  not  abused. 
This  is  true  although  Herman  and  his  associates,  the  pre- 
ferred creditors,  were  made  codefendants  with  Epstein 
&  Wannbacher  in  the  petition  filed  by  the  general  cred- 
itors. We  cannot  see  that  this  fact  at  all  affects  the 
merits  of  the  question  as  to  who  should  have  the  open- 
ing and  conclusion. 

8.  The  record  in  this  case  is  exceedingly  voluminous. 
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It  covers  very  nearly  six  hundred  pages  of  closely  type- 
written matter.  The  motion  for  a  new  trial  contains 
forty-seven  grounds.  It  presented  a  large  number  of 
questions  for  consideration  and  determination  by  the 
trial  judge,  and  upon  his  overruling  of  the  motion,  the 
entire  case  was  brought  here  for  review.  We  have  given 
to  it  a  careful,  deliberate  and  most  anxious  examination. 
It  has  occupied  the  attention  of  the  court  for  many  days, 
and  notwithstanding  the  relative  brevity  of  this  opinion, 
it  must  not  be  supposed  that  any  feature  of  the  case  has 
been  slighted  or  overlooked.  We  have  faithfully,  and 
to  the  best  of  our  ability,  considered  and  discussed  all 
the  material  questions  involved.  We  have  not,  however, 
after  patient  and  most  thorough  investigation,  found  it 
necessary  to  definitely  decide  a  large  number  of  them, 
because,  in  our  opinion,  the  verdict  was  right,  no  matter 
what  might  be  the  law  as  to  many  of  these  disputed 
issues.  The  evidence  was  clear  and  convincing  that  the 
claims  held  by  all  of  the  preferred  creditors  were  bona 
fide  and  honest  debts.  There  was  not  sufficient  proof 
to  authorize  a  jury  to  find  that  there  was  any  collusion 
between  these  preferred  creditors  and  their  debtors,  or 
that  any  conspiracy  existed  among  them  having  for  its 
purpose  any  plan  or  scheme  to  delay,  hinder  or  defraud 
other  creditors.  Nor  was  there  sufficient  evidence  to 
warrant  the  jury  in  finding  that  the  preferred  creditors 
knew  of,  or  participated  in,  any  fraudulent  design  or  in- 
tention on  the  part  of  Epstein  &  Wannbacher  to  delay, 
hinder  or  defraud  their  other  creditors,  if  such  a  pur- 
pose existed  at  all  on  the  part  of  the  debtors.  We  also 
think  the  evidence  fully  authorized  the  jury  in  finding 
that  the  purchases  made  by  the  Savannah  Grocery  Com- 
pany and  other  parties  were  fair  and  free  from  fraud. 
The  questions  submitted  by  the  court  to  the  jury  were, 
when  considered  with  reference  to  the  entire  charge, 
sufficiently  full   to  cover   all  the   absolutely   essential 


Digiti 


zed  by  Google 


766  October  Term,  1894.  [94  Ga- 

issues.  We  do  not,  of  course,  mean  to  assert  that  no 
error  at  all  was  committed.  Indeed,  taking  into  con- 
sideration the  magnitude  of  the  case  and  the  great  num- 
ber of  intricate  and  complicated  questions  presented,  it 
would  be  little  short  of  a  miracle  if  any  judge  could, 
through  a  nisi  prius  trial  occupying  about  a  month, 
be  perfectly  correct  in  every  ruling.  We  do  mean  to 
say  that,  in  our  opinion,  there  was  no  substantial  error 
requiring  another  trial.  We  deem  it  not  inappropriate 
to  add,  in  this  connection,  that  our  very  learned  and  ac- 
complished brother  of  the  Eastern  circuit  handled  this 
case,  in  all  its  branches,  with  the  most  marked  ability 
and  skill.  The  record  before  us  presents  high  evidence 
of  his  wisdom  and  efficiency  as  a  judge. 

Had  we  found  it  necessary  to  rule  upon  all  the  nu- 
merous questions  presented  in  the  argument  before  us, 
we  would  have  endeavored  faithfully  to  do  so,  and  would 
not  shrink  from  preparing  an  opinion  embracing  as  full 
a  discussion  of  them  as  the  time  at  our  command  would 
possibly  allow;  but  to  do  this  is  not  requisite,  because 
we  are  convinced  that  the  verdict  and  judgment  ren- 
dered are  about  as  nearly  correct  as  any  court  or  jury 
could  render.  The  jury  in  this  case  was  selected  from 
the  grand  jury  list.  They  have  done  their  work  well ; 
it  has  had  the  sanction  of  the  trial  judge,  and  we  are 
satisfied  to  allow  their  verdict,  and  the  decree  rendered 
upon  it,  to  stand.  Judgment  affirmed. 


Dempsey  v.  The  Statb. 
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-g^  Yeel  ^-  ^^  dispoeition  of  personal  property  held  under  a  conditional  par- 

118  9^1  chase  is  a  punishable  offence  under  the  act  of  September  28, 1883, 

except  by  selling  or  encumbering  the  property,  the  title  of  the  act 

not  being  sufficiently  comprehensive  to  embrace  any  other  mode 

of  disposition. 
2.  As  the  constitution  requires  the  trial  of  all  criminal  cases  to  be  in 

the  county  where  the  crime  was  committed,  the  provision  in  the 
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act  above  referred  to  which  subjects  the  offender  to  be  tried  in  the 
connty  of  his  residence  is  nnconstitational  as  applied  to  cases  in 
which  it  affirmatively  appears  that  the  offence  was  committed  in 
some  other  coanty.  But  in  other  cases,  as  the  fact  of  residence  in 
a  particular  county  would  warrant  the  inference,  nothing  to  the 
contrary  appearing,  that  any  act  done  by  the  accused  was  done  in 
that  county,  there  is  no  necessary  conflict  with  the  constitution. 

3.  Where  the  vendor  expressly  gives  the  conditional  vendee  permis- 
sion to  sell  the  property  on  condition  that  the  proceeds  shall  be 
paid  to  him,  failure  to  comply  with  the  condition  will  not  render 
criminal  a  sale  of  the  property  made  under  such  permission. 

4.  An  indictment  charging  the  accused  With  fraudulently  selling 
"  one  bay  horse  "  is  not  supported  by  evfdence  that  the  property 
sold  was  a  **  Texas  pony,"  without  any  evidence  whatever  touch- 
ing the  color  or  sex  of  the  animal.  But  where,  from  the  prisoner's 
statement,  together  with  the  evidence  for  the  State,  it  can  fairly 
be  inferred  that  the  Texas  pony  was  a  bay  horse,  there  could  be 
a  conviction,  so  far  as  this  element  of  the  case  is  concerned. 

October  8, 18M. 

Indictment  for  selling  and  disposing  of  personal  prop- 
erty held  under  conditional  sale.  Before  Judge  Milneb. 
Catoosa  superior  court.     February  term,  1894. 

W.  E.  Mann  and  R.  J.  A  J.  McCamy,  for  plaintiff  in 
error.     A.  W.  Pitb,  solicitor-general,  contra. 

Lumpkin,  Justice. 

1.  On  September  28th,  1888,  the  General  Assembly 
passed  an  act  ^^  to  make  penal  the  selling  or  encumber- 
ing personal  property  held  under  a  conditional  purchase, 
and  to  provide  a  penalty  for  the  same.''  In  the  first 
section  of  that  act  it  is  declared  that  "  no  person  holding 
personal  property  under  a  conditional  purchase  and  sale, 
where,  by  the  terms  of  said  purchase,  the  title  to  said 
property  is  retained  by  the  vendor,  until  paid  for,  shall 
be  permitted  to  sell,  dispose  of  or  encumber  said  prop- 
erty with  the  view  or  intent  to  defraud  or  defeat  said 
vendor's  rights,  or  where  such  selling,  disposing  of  or 
encumbering  of  said  property  tends  to  the  injury  of  said 
vendor,  unless  the  same  be  done  by  the  consent  or  ap- 
proval of  said  vendor."     The  next  section  of  the  act 
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makes  penal  a  violation  of  the  provisions  of  the  first  sec- 
tion, and  provides  for  the  punishment  of  the  same.  See 
Acts  of  1882-8,  pp.  Ill,  112. 

A  casual  inspection  will  be  sufficient  to  show  that  the 
title  of  the  act  is  not  sufficiently  broad  or  comprehen- 
sive to  include  any  disposition  of  personal  property  held 
under  a  conditional  purchase,  except  selling  or  encumber- 
ing the  same.  Consequently,  so  much  of  the  body  of 
the  act  as  makes  criminal  any  other  disposition  of  per- 
sonal property  so  held,  is  in  plain  violation  of  that  pro- 
vision of  the  constitution  whicfi  declares  that  no  law 
shall  pass  which  "  contains  matter  different  from  what 
is  expressed  in  the  title  thereof."  Code,  §5067.  There- 
fore, it  was  error  to  charge :  "  If  you  believe  from  the 
evidence  that  the  defendant  sold  or  disposed  of  the  horse 
without  the  consent  of  the  vendor,  or  if  the  selling  or 
disposing  of  the  horse  tended  to  the  injury  of  the  said 
vendor,  then  the  defendant  would  be  guilty,  unless  the 
same  be  done  by  the  consent  or  approval  of  the  vendor"; 
— ^the  error  consisting  in  the  use  of  the  wprds  italicized. 
In  the  present  case  the  evidence  failed  entirely  to  show 
either  a  sale  or  an  encumbrance  of  the  property  in  ques- 
tion. Only  by  reason  of  the  above  erroneous  charge 
were  the  jury  authorized  to  find  the  accused  guilty. 
Therefore,  the  conviction  cannot  be  sustained,  and  a 
new  trial  is  ordered. 

2.  The  fourth  section  of  the  act  confers  upon  the  supe- 
rior and  county  courts  of  the  county  where  the  ofiender 
resides,  jurisdiction  to  try  cases  arising  under  it.  But 
as  the  constitution  distinctly  provides  that  all  criminal 
cases  shall  be  tried  in  the  county  where  the  crime  was 
committed,  except  in  cases  of  a  change  of  venue  (Code, 
§6172),  it  is  manifest  that  the  act  in  question,  as  applied 
to  cases  in  which  it  affirmatively  appears  that  the  oftense 
was  committed  in  some  county  other  than  that  of  the 
residence  of  the  accused,  is  unconstitutional.     In  cases 
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where  this  fact  does  not  appear,  the  act  is  not  necessa- 
rily violative  of  that  paragraph  of  the  constitution  em- 
bodied in  the  section  of  the  code  last  cited.  If  the  of- 
fense is  committed  in  the  county  where  the  accused  does 
reside,  there  is  no  constitutional  difficulty  in  applying 
the  act.  Therefore,  if  it  is  shown  that  the  accused  re- 
sides in  a  particular  county  and  did  an  act  which,  by 
the  provisions  of  this  law,  was  penal,  and  qothing  more 
appears,  the  inference  that  the  offense  was  committed 
in  the  county  of  his  residence  would  be  warranted. 
We  do  not  mean  to  hold  generally  that  proof  of  the 
corpus  delictiy  and  residence  of  the  accused  in  a  given 
<jounty,  would  be  sufficient  to  show  th&t  the  crime  was 
<5ommitted  in  that  county ;  but  we  are  of  the  opinion 
that,  under  the  terms  of  the  act  now  under  considera- 
tion, it  was  the  intention  of  the  legislature  to  raise  a 
presumption,  in  the  absence  of  evidence  to  the  contrary, 
that  a  sale  or  encumbrance  forbidden  by  the  act  was 
made  in  the  county  where  the  accused  resided,  and  put 
upon  him  the  burden  of  showing  the  contrary.  It 
might  often  happen  that  the  State  would  be  able  to 
prove  that  the  accused  was  no  longer  in  possession  of 
the  property,  and  by  supplementing  this  fact  with  other 
competent  evidence,  satisfactorily  establish  the  conclu- 
sion that  an  unlawful  sale  had  been  made,  without  being 
able  to  show  precisely  where  the  sale  actually  took  place. 
On  the  other  hand,  it  would  never  be  very  difficult  for 
the  accused  to  escape  conviction  in  the  county  of  his 
residence  by  showing  that  he  parted  with  the  possession 
of  the  property  in  another  county;  and,  in  so  doing,  it 
would  by  no  means  be  necessary  for  him  to  concede  the 
criminality  of  the  act.  It  is  quite  probable  that  some 
such  consideration  as  this  influenced  the  legislative  mind 
in  making  the  above  mentioned  provision  as  to  jurisdic- 
tion. "Within  the  limits  we  have  indicated,  we  think 
the  act  constitutional  and  capable  of  enforcement;  and 

▼  94-49 
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to this  extent,  the  will  of  the  legislature  should  be  given 
effect. 

8.  In  order  to  render  penal  the  sale  or  encumbrance 
by  the  vendee  of  property  held  by  him  under  a  condi- 
tional purchase,  such  sale  or  encumbrance  must  be 
made  without  the  consent  or  approval  of  the  vendor. 
If  the  latter  gives  to  the  former  a  conditional  permis- 
sion to  sell  or  encumber  the  property,  a  sale  or  encum- 
brance made  by  virtue  of  this  permission  would  not  be 
criminal,  even  though  the  condition  attached  to  such 
permission  should  be  violated  or  not  complied  with. 
There  must  be  an  absence  of  all  permission.  Criminal 
laws  must  be  strictly  construed,  and  we  are  therefore 
constrained  to  hold  that  even  a  conditional  assent  on 
the  part  of  the  vendor — it  being  at  least  some  permis- 
sion— will  prevent  the  sale  from  being  rendered  crim- 
inal by  a  non-compliance  with  the  condition  upon  which 
such  assent  was  granted.  A  subsequent  violation  of  the 
condition  is  only  a  breach  of  contract,  and  will  not  re- 
late back  so  as  to  make  the  original  qualified  permis- 
sion an  absolute  nullity. 

4.  The  4th  head-note  needs  no  elaboration. 

Judgment  reversed. 


^  ^1  Hamilton  v.  The  State. 


A  crop  of  cotton  and  com  mortgaged  in  May  and  sold  in  November 
is,  when  sold,  personal  property  under  mortgage;  and  if  the  sale 
be  such  as  violates  section  4600  of  the  code  prescribing  a  penalty 
for  fraudulently  selling  personal  property,  the  offense  is  pnniriia- 
ble  under  that  section. 
October  8, 18M. 

Indictment  for  fraudulently  selling  personal  property 
after  giving  a  mortgage  thereon.  Before  Judge  Henry* 
Catoosa  superior  court.     February  term,  1894. 

R.  J.  &  J.  McCamy,  for  plaintift'  in  error. 
A.  W.  PiTE,  solicitor-general,  contra. 
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Simmons,  Justice. 

Section  4600  of  the  code  prohibits  a  mortgagor  of 
personal  property  from  selling  or  otherwise  disposing  of 
the  same  without  the  consent  of  the  mortgagee  and  with 
intent  to  defraud  him.  Under  this  section  the  accused 
was  indicted,  the  indictment  alleging,  in  substance,  that 
on  the  10th  of  May,  1892,  she  executed  and  delivered 
to  Alexander  a  mortgage  on  her  growing  crop  to  secure 
the  payment  of  a  certain  amount  of  money  which  she 
owed  him,  which  would  become  due  on  the  15th  day  of 
October,  1892;  and  that  on  the  first  day  of  November, 
1892,  she  sold  and  disposed  of  the  mortgaged  property 
with  intent  to  defraud  Alexander,  without  first  obtain- 
ing his  consent  and  before  payment  of  the  indebtedness 
for  which  the  mortgage  was  executed,  and  that  Alex- 
ander sustained  loss  thereby.  The  accused  was  found 
guilty,  and  made  a  motion  in  arrest  of  judgment,  on  the 
ground  that  the  property  described  in  the  mortgage  was 
not  personal  property,  and  therefore  not  within  the  pro- 
visions of  the  section  above  referred  to. 

A  distinction  exists  by  which  it  may  be  determined 
whether  things  growing  upon  land  are  realty  or  person- 
alty. That  distinction  is,  that  if  the  growths  SLTefructus 
naiwraies,  that  is,  the  natural  and  spontaneous  productions 
of  the  land,  they  are  regarded  as  a  part  of  the  land,  and 
consequently  as  real  estate;  but  if  they  are  fructus  in- 
dustrialeSy  that  is,  the  result  of  labor  performed  about 
the  land,  they  are  personalty.  1  Corbin's  Benjamin  on 
Sales,  §126;  note  to  Norris  v.  "Watson,  65  Am.  Dec.  162. 
Growing  trees,  fruit  or  grass,  the  natural  produce  of  the 
earth,  and  not  annual  productions  raised  by  the  industry 
of  man,  are  part  of  the  land  itself;  while  on  the  other 
hand,  annual  productions  or  fruits  of  the  earth,  planted 
and  cultivated  by  labor,  are  personalty.  Cotton,  which 
is  planted  each  year  and  cultivated,  is  therefore  personal 
property  and  subject  to  be  mortgaged  as  such,  though 
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still  growing  upon  the  land.  Before  maturity,  growing 
crops  cannot  be  sold  under  execution  (§3642),  but  it  is 
quite  likely  that  the  owner  can  sell  them  before  that 
time,  and  if  he  should  do  so  without  selling  the  land  at 
the  same  time,  it  would  be  a  recognition  on  his  part 
that  they  were  personalty.  So  if  he  should  give  a 
mortgage  upon  them,  and  should  afterwards  sell  them 
before  maturity  without  the  consent  of  the  mortgagee 
and  with  intent  to  defraud  him,  we  think  he  would  be 
subject  to  the  penalty  prescribed  in  section  4600,  supra. 
But  whether  this  is  so  or  not,  we  think  there  can  be  no 
doubt  that  if  he  should  sell  them  after  maturity,  as  ap- 
pears to  have  been  done  in  this  case,  without  such  con- 
sent and  with  intent  to  defraud  the  mortgagee,  this  sec- 
tion would  apply.  It  is  well  settled  that  when  such 
crops  have  matured  and  ceased  to  draw  sustenance  from 
the  land,  they  become  personalty.  The  crop  in  question 
being  personalty  when  sold  and  being  then  subject  to 
the  mortgage,  it  does  not  matter  whether  it  was  per- 
sonalty or  not  at  the  time  it  was  mortgaged.  The  trial 
judge  therefore  did  not  err  in  overruling  the  motion  in 
arrest  of  judgment.  In  addition  to  the  authorities  cited 
supra,  see  2  Schouler  on  Personal  Property,  §§448-452. 

Judgment  affiimfied. 


1 106  esej  Crawford  t?.  The  State. 

94    772; 
122    Wl| 

1.  The  written  request  to  charge  the  jury  not  being  in  its  terms 
adapted  to  the  facts  in  evidence  or  even  to  the  statement  of  the 
accused,  but  being  more  comprehensive  than  either,  there  was 
no  error  in  denying  the  same. 

2.  Under  the  statute  prohibiting  the  carrying  of  a  pistol  concealed 
about  the  person  (Code,  §4527),  so  carrying  a  broken  and  ineffi- 
cient pistol,  even  though  it  be  carried  for  the  purpose  and  with 
the  intent  of  having  it  repaired,  is  an  offense;  certainly  so  i^ 
while  on  his  way  to  or  from  the  shop,  the  individual  superadds  to 
his  original  purpose  and  intention  a  resolution  to  produce  the 
pistol  suddenly  and  use  it  in  making  a  hostile  demonstration 
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against  one  whom  he  happens  to  encounter  whilst  he  has  the 
pistol  concealed. 

October  15, 1894. 

Indictment  for  carrying  concealed  weapons.  Before 
Judge  Ross.  City  court  of  Macon.  September  term, 
1894. 

J.  W.  Preston,  for  plaintifi'  in  error.  W.  H.  Pblton, 
Jr.,  solicitor-general,  by  Harrison,  &  Peeplbs,  contra. 

Lumpkin,  Justice. 

1.  The  court  was  requested  to  charge  the  jury  as  fol- 
lows: "Every  carrying  of  concealed  weapons  by  a  per- 
son is  not  a  crime.  There  are  certain  exceptions  which 
excuse  one  having  a  weapon  concealed  upon  his  person. 
One  is,  when  an  officer  is  in  discharge  of  his  duty. 
Another  is,  in  time  of  war,  and  when  martial  law  has 
been  declared.  Another  is,  when  a  person  carries  a 
broken  pistol  to  a  shop  to  have  it  repaired ;  and  one 
who  carries  a  pistol  simply  for  transportation.  These, 
and  such  like,  is  not  carrying  concealed  weapons,  and 
is  not  a  criminal  violation  of  the  statute."  There  was 
nothing  either  in  the  evidence  or  in  the  statement  of  the 
accused,  to  the  effect  that  he  was  an  officer  in  the  dis- 
charge of  his  duty,  or  that  a  war  was  in  progress,  or 
that  martial  law  had  been  declared.  We  therefore 
would  not  feel  authorized  to  reverse  the  trial  judge  for 
refusing  to  give  in  charge  a  request  referring  to  such 
irrelevant  matters,  even  if  the  request  was,  in  other  re- 
spects, legal  and  pertinent.  Besides,  even  by  his  own 
statement,  the  accused  made  a  very  weak  case  of  carry- 
ing a  broken  pistol  to  a  shop  to  have  it  repaired,  or  of 
carrying  it  simply  for  transportation.  The  court,  there- 
fore, had  abundant  reason  for  refusing  the  request,  in 
any  view  of  the  matter. 

2.  Instead  of  giving  the  charge  requested,  the  court 
charged:   "That  a  person   might  carry  a  pistol  in  a 
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basket  or  bucket  or  wagon,  or  wrapped  up  in  a  paper 
80  as  to  be  hid  from  view,  if  he  carry  it  simply  for  trans- 
portation or  to  a  shop  to  have  it  repaired.  But  if  he 
carry  it  about  his  person  concealed,  the  fact  that  it  is  a 
broken  pistol  would  make  no  difference ;  and  if  he  car- 
ries such  a  pistol,  though  simply  to  have  it  repaired, 
concealed  in  his  pocket  or  under  his  coat,  he  is  guilty 
under  the  statute."  Under  the  facts  of  this  case,  there 
was  no  error,  as  against  the  accused,  in  so  charging. 
In  Boles  v.  The  State^  86  <?a.  255,  this  court  held  that  a 
violation  of  section  4527  of  the  code,  which  prohibits 
the  carrying  of  a  concealed  weapon  about  the  person, 
might  consist  in  carrying  a  pistol  in  a  basket  or  bag 
upon  the  arm,  "and  not  for  transportation  alone." 
Even  if,  by  the  use  of  the  words  just  quoted,  it  was  in- 
timated that  carrying  a  pistol  in  a  basket  or  bag  for 
transportation  only  would  not  be  a  criminal  offense, 
there  certainly  was  no  intimation  that  carrying  a  pistol 
concealed  upon  the  person,  for  any  purpose,  would  fall 
short  of  being  a  violation  of  the  section  in  question. 
Granting,  however,  for  argument's  sake  (though  we  do 
not,  by  any  means,  wish  to  be  understood  as  so  hold- 
ing), that  one  might  lawfully  carry  concealed  upon  his 
person  a  broken  and  inefficient  pistol  for  the  purpose  of 
taking  it  to  a  shop  and  having  it  repaired,  we  are  quite 
certain  the  individual  so  doing  criminally  violates  the 
law  if  he  superadds  to  his  original  purpose  a  resolution 
to  suddenly  produce  and  use  it  in  making  a  hostile 
demonstration  against  one  whom  he  happens  to  en- 
counter while  he  has  the  pistol  so  concealed.  It  ap- 
peared in  this  case,  that  while  the  accused  was  proceed- 
ing along  the  street  with  a  pistol  in  his  pocket,  he  be- 
came engaged  in  a  quarrel  and  difficulty  with  other  per- 
sons, in  the  course  of  which  he  suddenly  pulled  the 
pistol  from  his  pocket  and  pointed  it  at  one  of  them. 
Under  these  circumstances,  we  have  no  hesitation  in 
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holding  that  the  accused  was  guilty  of  the  charge  made 
against  him,  and  that  the  jury  were  right  in  so  finding. 

Judgment  affirmed. 


Savannah,  Florida  &  Western  Railway  Co.  v.  Bundick. 

Inasmuch  as  the  interstate  commerce  act  prohibits  not  only  contract- 
ing for,  but  also  collecting,  a  less  rate  of  freight  on  interstate  ship- 
ments than  that  specified  in  the  schedule  of  rates  in  force  at  the 
time  (such  schedule  being  required  by  the  act  to  be  printed  and 
kept  in  every  station  for  inspection  and  use  by  the  public),  a 
common  carrier  who  has  complied  with  the  terms  of  the  act  in  re- 
spect to  providing  and  keeping  the  schedule  is  not  precluded  from 
collecting  from  a  shipper  the  full  schedule  rate,  because  by  mis- 
take a  less  rate  was  named  to  him  by  the  carrier  at  the  point  of 
shipment  and  also  inserted  in  a  bill  of  lading  signed  both  by  the 
carrier  and  the  shipper,  no  fraud  or  willful  deception  having  been 
practiced  or  attempted.  On  discovery  of  the  mistake,  after  the 
shipment  T)ut  in  time  to  correct  it  at  the  point  of  destination,  it 
may  there  be  corrected  by  the  exaction  of  the  full  schedule  rate 
and  payment  of  the  same  by  the  shipper,  he  being  also  the  con- 
signee, as  a  condition  to  surrendering  the  goods  to  him,  the  trans- 
portation being  fully  completed.  Should  he  refuse  to  comply 
with  the  condition,  the  detention  of  the  goods  by  the  carrier  to 
enforce  payment  of  the  correct  charges  is  no  conversion. 

October  15, 1894. 

Complaint  in  trover.  Before  Judge  Sweat.  Ware 
superior  court.     November  term,  1893. 

Erwin,  duBignon  a  Chisholm,  and  S.  W.  Hitch,  for 
plaintiff  in  error.  L.  A.  Wilson  and  Atkinson,  Dun- 
woDY  &  Atkinson,  contra, 

Lumpkin,  Justice. 

The  plaintiff  below  shipped  nine  horses  over  the  Sa- 
vannah, Florida  &  Western  Railway  from  Gainesville, 
Fla.,  to  Wajcross,  Ga.,  having  the  shipment  consigned 
to  himself.  According  to  his  testimony,  the  company's 
agent  at  the  shipping  point  expressly  informed  him  that 
the  rate  would  be  f  19.70.  Certainly,  this  amount  was 
inserted  in  the  bill  of  lading,  which  was  signed  both  by 
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him  and  the  agent.  There  can,  however,  be  no  possible 
doubt  that  this  rate  was  less  in  amount  than  that  speci- 
fied for  a  shipment  of  this  kind  in  the  schedule  of  rates 
in  force  at  that  time.  There  was  evidence  in  behalf  of 
the  company,  tending  to  show  that  the  plaintifl:*  was  in 
error  in  stating  that  the  rate  quoted  to  him  was  f  19.70. 
But  be  this  as  it  may,  it  caiyiot  be  doubted,  taking  inta 
consideration  all  the  evidence,  that  if  such  rate  was 
named  to  the  plaintifi*,  it  was  the  result  of  a  mistake^ 
and  it  is  also  perfectly  clear  that  the  insertion  of  thia 
rate  in  the  bill  of  lading  was  the  result  of  a  mistake  on 
the  part  of  the  agent's  clerk.  There  is  nothing  what- 
ever in  the  record  to  suggest  that  any  fraud  or  willful 
deception  was  practiced  upon  the  plaintifi",  or  that  any- 
thing of  this  kind  was  attempted.  Taking  the  case  in 
its  most  favorable  light  for  him,  he  obtained  a  rate  less 
than  that  which  ought  to  have  been  charged;  and  grant- 
ing that  he  was  perfectly  honest  in  the  matter,  the  fact 
that  he  secured  the  reduced  rate  was  due  solely  to  a^ 
mistake,  or  mistakes,  on  the  part  of  the  company's  ser- 
vants, who  were  themselves  acting  with  perfect  honesty 
and  in  good  faith.  The  mistake  in  the  bill  of  lading 
being  discovered  before  the  horses  reached  Waycrosf", 
the  company's  agent  at  that  point  was  advised  by  the 
agent  at  the  shipping  point  to  collect  the  proper  charges, 
which  amounted  to  $29.70. 

There  was  some  contention  that  the  horses  were  de- 
livered to  Bundick  at  Waycross,  and  afterwards  taken 
from  his  possession  by  the  company's  agent  for  the  pur- 
pose of  enforcing  the  payment  in  full  of  the  |29.70. 
This  contention,  however,  is  not  borne  out  by  the  evi- 
dence as  a  whole,  nor,  indeed,  by  the  testimony  of 
Bundick  himself  taken  alone.  It  does  appear  that  he 
paid  to  a  servant  of  the  company  |20.00,  which  was 
thirty  cents  more  than  the  amount  expressed  in  the  bill 
of  lading,  and  was  permitted  to  take  the  horses  out  ot 
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the  car  and  to  a  neighboring  livery-stable  for  the  pur- 
pose of  feeding  them.  This  person,  however,  had  no 
authority  either  to  receive  the  money  or  to  deliver  the 
horses,  and  expressly  notified  Bundick  that  the  permis- 
sion to  take  his  horses  from  the  car  was  subject  to  the 
approval  of  the  agent  who  did  have  authority  to  make 
delivery.  The  agent  last  named,  on  receipt  of  the  $20.00 
from  his  subordinate,  at  once  sent  for  Bundick  and  in- 
formed him  he  must  pay  |9.70  more ;  and  upon  the  re- 
fusal of  the  latter  so  to  do,  took  charge  of  the  horses 
and  refused  to  deliver  them  to  Bundick.  The  truth  of 
the  case  therefore  is,  that  there  was  no  delivery  to  Bun- 
dick, that  he  refused  to  pay  the  legal  rate  of  freight 
when  demanded  of  him,  and  that  the  company  retained 
possession  of  the  horses;  and  it  also  appears  that  the 
company  afterwards  caused  them  to  be  sold  for  the  pur- 
pose of  collecting  in  full  the  proper  charges. 

Bundick  brought  an  action  against  the  company  for 
the  value  of  the  horses,  and  there  was  a  verdict  in  his 
favor.  Quite  a  number  of  questions  were  presented  by 
the  motion  for  a  new  trial,  but  the  case  really  turns  upon 
the  propositions  announced  in  the  head-note.  This  was 
an  interstate  shipment,  and  therefore  must  be  governed 
by  the  provisions  of  the  interstate  commerce  act.  That 
act  prohibits,  not  only  contracting  for,  but  also  collecting, 
a  less  rate  of  freight  on  such  shipments  than  that  speci- 
fied in  the  schedule  of  rates  in  force  at  the  time ;  and 
the  act  requires  that  such  schedule  shall  be  printed  and 
kept  in  every  station  for  inspection  and  use  by  the  pub- 
lic. It  appeared  unmistakably  in  this  case,  that  the  rail- 
way company  had  fully  complied  with  the  law  in  refer- 
ence to  providing  and  keeping  the  schedule.  One  of  the 
main  purposes  of  the  act  in  question  is  to  prevent  carriers 
subject  to  its  provisions  from  making  discriminations 
either  for  or  against  any  of  its  customers,  and  to  compel 
such  carriers  to  observe  uniformity  and  equality  in  their 
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dealings  with  all  shippers.  Therefore,  it  was  unlawful  for 
this  company  to  make  in  Bundick's  favor  a  rate  of  freight 
less  than  that  which,  under  the  schedule,  it  was  required 
to  charge  every  customer.  It  makes  no  difference 
whether  Bundick  was,  or  was  not,  ignorant  that  the 
rate  named  to  him  was  an  unlawful  one.  Under  no  cir- 
cumstances would  he  be  entitled  to  the  benefit  of  a  rate 
which  was  denied  to  other  customers.  To  so  hold  would 
be  in  the  very  teeth  of  the  statute,  and  would  utterly 
defeat  its  purpose  to  prevent  just  such  discriminations. 
Such  advantage  as  he  could  gain  under  the  terms  of  the 
statute,  and  no  more,  would  be  the  precise  measure  of 
Bundick's  rights  under  any  contract  of  shipment  he 
might  make  with  the  carrier.  Besides,  he  might  easily 
have  informed  himself  upon  this  point  by  merely  in- 
specting the  schedule  which  the  law  required  to  be  kept, 
and  to  which,  as  the  evidence  discloses,  he  had  ready 
access.  If  the  company's  agent  at  the  shipping  point 
had  willfully  deceived  him,  and  thus  have  fraudulently 
induced  him  to  make  a  shipment  which  he  would  other- 
wise not  have  made,  and  to  his  damage,  we  are  not  pre- 
pared to  say  he  would  not  have  a  cause  of  action  of 
some  kind  against  the  company  to  redress  the  tort;  but 
we  are  quite  certain,  under  the  facts  of  this  case,  he  had 
no  right  to  rely  on  and  enforce  the  illegal  contract, 
which,  at  best,  resulted  alone  from  innocent  mistake. 
Nor  has  he  any  right  to  an  action  of  any  kind  against 
the  company  to  maintain  which  he  must  necessarily  in- 
voke the  illegal  contract  in  question.  "The  general 
rule  of  law  is,  that  a  contract  made  in  violation  of  a 
statute  is  void ;  and  that  when  a  plaintiff  cannot  estab- 
lish his  cause  of  action  without  relying  upon  an  illegal 
contract,  he  cannot  recover."  Hancock  v.  L.  &  N.  R.  R. 
Co.,  145  U.  S.  426,  and  authorities  there  cited. 

Our  ruling  that  the  railway  company  was  entitled  to 
collect  the  proper  legal   charges,  notwithstanding  the 
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insertion  in  the  bill  of  lading  of  an  erroneous  and  ille- 
gal rate  of  freight,  is  supported  by  Rowland  v.  New 
York  &c.  R.  R.  Co.,  61  Conn.  108,  49  Am.  &  Eng.  R.  R. 
Cas.  61.  Another  case  somewhat  in  point  is  that  of 
Baird  v.  St.  L.  &c.  Ry.  Co.,  41  Fed.  Rep.  592.  In  that 
case  the  error  in  the  bill  of  lading  resulted  from  the 
fraud  or  mistake  of  the  consignor,  but  nevertheless  the 
plaintiff',  who  was  the  consignee,  insisted  that  the  carrier 
was  bound  by  the  rate  named  in  the  bill  of  lading,  under 
the  statute  of  Arkansas  making  it  unlawful  for  any  rail- 
road company  to  collect  a  greater  sum  for  transporting 
freight  than  that  specified  in  the  bill  of  lading.  After 
stating  that  such  construction  of  the  statute  would  en- 
able the  plaintift*  to  profit  by  his  own  fraud  or  mistake, 
and  that  the  statute  was  not  susceptible  of  any  such 
construction,  Caldwell,  J.,  adds,  that  even  if  the  statute 
in  question  would  admit  of  the  construction  contended 
for  by  the  plaintitt*,  it  would  avail  him  nothing,  because 
the  shipment,  being  from  New  Orleans  to  Little  Rock, 
was  interstate  commerce,  and  therefore  the  act  of  Con- 
gress would  control.  It  was  accordingly  adjudicated 
that,  under  the  provisions  of  this  act,  the  railway  com- 
pany was  entitled  to  collect  the  legal  rate  of  freight,  not- 
withstanding the  error  in  the  bill  of  lading. 

On  the  other  hand,  the  Supreme  Court  of  Alabama, 
in  Mobile  &  Ohio  R.  R.  Co.  v.  Dismukes,  94  Ala.  181, 
49  Am.  &  Eng.  R.  R.  Cas.  42,  took  a  difterent  view  of 
the  questions  involved  in  the  case  before  us ;  but  after 
giving  the  opinion  of  McClellan,  J.,  a  careful  perusal 
and  consideration,  we  remain  satisfied  with  our  own 
conclusions,  as  above  expressed.       Judgment  reversed. 
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1.  A  petition  cast  in  the  form  of  a  bill  in  equity  and  addrassed  to 
the  judge  of  the  superior  court  by  name,  and  also  to  the  superior 
court  of  the  county,  is  amendable  by  expunging  from  the  address 
everything  but  to  the  superior  court  of  the  county,  and  by  strik- 
ing out  the  word  **  orator"  wherever  it  occurs,  and  inserting  the 
word  **  petitioner,"  and  by  changing  the  prayer  for  tubpama  to  a 
prayer  for  process. 

2.  The  absence  of  process  is  immaterial  where  the  defendants  have 
appeared  and  demurred  generally  to  the  merits  of  the  petition. 
After  the  hearing  and  overruling  of  such  demurrer,  it  is  too  late 
to  move  to  dismiss  the  action  for  the  want  of  process  or  service. 

3.  As  to  the  cases  provided  for  by  section  3406  of  the  code,  the  resi- 
dence of  a  railroad  corporation  is,  for  the  purposes  of  suit  against 
it,  whether  the  cause  of  action  be  l^^l  or  equitable  or  partly  one 
and  partly  the  other,  no  less  in  the  various  counties  in  which  its 
line  of  railroad  is  located  than  iu  the  county  in  which  it  keeps  its 
principal  office  or  place  of  business,  and  it  acquires  this  breadth 
of  residence  so  soon  as  its  line  is  permanently  defined  and  the 
work  of  construction  commenced;  nor  is  its  residence  in  any 
given  county,  after  being  once  acquired,  lost  by  abandoning  work 
in  that  county,  or  even  abandoning  the  whole  enterprise  and  sus- 
pending operations  throughout  the  entire  line. 

4.  Where  the  consideration  of  a  deed  conveying  a  right  of  way  to  a 
railroad  company  was,  as  expressed  in  the  deed  itself,  the  bene- 
fits which  were  expected  to  accrue  to  the  landowner  from  the  con- 
struction of  the  contemplated  railroad,  and  there  was  an  express 
promise  on  the  part  of  the  company  to  construct  the  road,  by 
virtue  of  which  promise  the  conveyance  was  procured,  and  also  a 
parol  license  to  cut  cross-ties  induced,  a  breach  of  the  contract  by 
failing  to  construct  the  road,  abandoning  work  upon  it  and  selling 
out  to  a  rival  company  with  intent  that  the  whole  enterprise 
should  be  suppressed  and  forever  abandoned,  constitutes  a  cause 
of  action  in  behalf  of  the  landowner,  to  the  extent  at  least  of  hav- 
ing decreed  a  cancellation  of  the  conveyance  and  of  having 
awarded  to  him  compensation  for  any  damage  done  to  the  land 
by  severing  timber  and  cross-ties  therefrom,  and  digging  up  the 
soil,  or  by  other  means,  whilst  the  work  of  construction  was  in 
progress;  and  inasmuch  as  the  alleged  purchase  made  by  the 
second  company  of  the  first  would  render  the  second  company  in- 
terested in  any  decree  of  cancellation  which  could  be  made,  this 
company  is  a  proper  party  defendant  to  the  action,  and  under  the 
act  of  1885  may  rightly  be  made  a  party  out  of  the  county  of  its 
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residence,  the  suit  being  appropriately  located  with  reference  to 
jurisdiction  over  the  other  company. 

Gotober  29,  1894. 

Equitable  petition.  Before  Judge  Sweat.  Camden 
superior  court.     March  term,  1894. 

Goodyear  &  Kat,  Erwin,  duBignon  &  Chisholm  and 
W.  L.  Clay,  for  plaintiff  in  error. 
Samuel  C.  Atkinson  and  Spencer  R.  Atkinson,  contra. 

Simmons,  Justice. 

1,  2.  The  act  approved  October  24th,  1887,  requires 
that  **all  civil  suits  begun  in  a  superior  court  of  this 
State,  founded  on  a  legal  or  equitable  cause  of  action, 
for  a  legal  or  equitable  remedy  or  both,  shall  be  com- 
menced by  a  petition  addressed  to  said  court,"  and  that 
^*the  form  of  process  to  the  petition  referred  to  above 
shall  be  that  at  present  required  in  actions  at  law." 
(Acts  1887,  p.  64.)  A  year  after  the  adoption  of  this 
act,  a  bill  was  filed  in  the  old  form  of  equity  pleading, 
addressed  to  the  judge  of  the  superior  court  by  name, 
and  also  to  the  superior  court  of  the  county,  and  pray- 
ing for  subpcena  instead  of  process.  The  defendants 
demurred  generally  on  the  ground  that  no  cause  of  ac- 
tion was  set  forth;  and  upon  the  special  ground,  among 
others,  that  the  plaintiff  in  bringing  this  bill  had  failed 
to  comply  with  the  act  above  referred  to,  that  the  bill 
was  not  properly  addressed  and  that  no  process  was 
issued  thereon.  The  plaintiff  thereupon  moved  to  amend 
by  striking  out  the  address  of  the  judge,  and  by  strik- 
ing out  the  word  "orator"  and  inserting  "petitioner," 
und  by  changing  the  prayer  for  subpoena  to  a  prayer  for 
process;  also  to  amend  the  process,  which  was  addressed 
to  the  defendant,  by  adding  an  address  to  the  sheriff  of 
the  county  or  his  lawful  deputy.  These  amendments 
were  allowed,  over  the  objection  of  the  defendants.  The 
•defendants  then  moved  to  dismiss  the  cause  for  want  of 
proper  service,  and  this  motion  was  overruled. 
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Under  our  code  and  the  practice  prevailing  in  this 
State,  the  court  did  not  err  in  allowing  the  plaintift*  to 
amend  by  striking  out  the  address  of  the  judge,  and  by 
striking  out  the  word  "orator"  and  inserting  "peti- 
tioner" in  lieu  thereof,  and  by  changing  the  prayer  for 
subpoena  to  a  prayer  for  process.  That  this  kind  of 
amendment  could  be  made  was  decided  in  the  case  of 
DeLacy  v.  Hursts  83  Ga.  228.  So  far  as  the  want  of 
process  is  concerned,  the  proper  mode  of  taking  advan- 
tage of  such  a  defect  was  by  a  motion  to  dismiss,  and  not 
a  demurrer;  and  after  the  defendants  had  appeared  and 
demurred  generally  to  the  petition  as  presenting  no  cause 
of  action,  and  the  demurrer  had  been  overruled,  it  was 
too  late  to  move  to  dismiss  the  action  for  want  of  pro- 
cess or  service.  To  demur  generally  to  a  petition  as 
presenting  no  cause  of  action,  is  to  plead  to  the  merits. 
Lyons  v.  Planters  Bank^  86  Ga.  485. 

3.  The  petition  was  filed  in  the  county  of  Camden 
against  the  East  Georgia  &  Florida  Railroad  Company 
and  the  Savannah,  Florida  &  Western  Railway  Com- 
pany. It  appears  from  the  allegations  in  the  petition, 
*  that  the  former  of  these  companies,  having  obtained  a 
charter  authorizing  it  to  build  a  railroad  in  the  county 
of  Camden,  commenced  work  upon  its  line  of  road 
therein,  cleared  its  right  of  way,  made  excavations,  cut 
cross-ties,  and  established  agencies  in  the  county;  and 
that  while  the  work  was  in  progress,  the  contract  upon 
which  the  suit  is  founded  was  entered  into  between  the 
company  and  the  plaintiff,  to  be  performed  in  that 
county.  One  of  the  grounds  upon  which  the  defendants 
demurred  to  the  petition  was,  that  it  showed  upon  its 
face  that  the  jurisdiction  thereof  was  in  Chatham 
county  and  not  in  Camden  county,  the  principal  office 
and  place  of  business  of  the  defendants  being  in  the 
former  county.  It  was  contended,  that  this  being  an 
equitable  proceeding,  th^  constitution  (Code,  §5169)  re- 
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quired  that  it  should  be  brought  iu  the  county  in  which 
the  defendants  resided;  and  that  the  defendants  resided 
where  their  principal  office  or  place  of  business  was  lo- 
cated. Under  our  code,  all  railroad  companies  are  resi- 
dents, for  purposes  of  suit  against  them,  in  every  county 
through  which  the  road  runs,  whettier  the  cause  of  ac- 
tion be  legal  or  equitable,  or  partly  the  one  and  partly 
the  other.  (§3406);  Watson  v.  Railroad  Co.y  91  Ga. 
222.  Such  corporations  are  creatures  of  the  State,  and 
the  constitutional  provision  above  referred  to  does  not 
preclude  the  legislature  from  fixing  their  place  of  resi- 
dence in  this  manner.  Another  paragraph  of  the  con- 
stitution (Code,  §5172)  declares,  that  "all  other  civil 
cases  shall  be  tried  in  the  county  where  the  defendant 
resides";  yet  this  court  has  held  uniformly  since  the 
passage  of  the  act  of  1865,  embodied  in  section  3406, 
supra,  that  a  railroad  company  may  be  sued,  under  this 
act,  in  a  different  county  from  that  in  which  its  principal 
office  is  located,  without  violating  that  provision  of  the 
constitution.  We  see  no  reason  why  this  cannot  be 
done  where  equitable  principles  are  involved,  as  well  as 
in  other  cases.  As  soon  as  the  East  Georgia  &  Florida 
Railroad  Company  located  its  line  in  the  county  of 
Camden  and  commenced  the  work  of  construction  there, 
it  acquired  a  residence  in  that  county,  and  could  be  sued 
there  for  causes  of  action  arising  or  on  contracts  to  be 
performed  therein ;  and  such  residence,  after  being  once 
acquired,  could  not  be  lost  by  abandoning  the  work  in 
that  county,  or  even  abandoning  the  whole  enterprise 
and  suspending  operations  throughout  the  entire  line. 
4.  It  appears  from  the  allegations  in  the  petition,  that 
the  plaintiff  made  a  deed  conveying  a  right  of  way  to  the 
East  Georgia  &  Florida  Railroad  Company,  the  con- 
sideration of  which,  as  expressed  in  the  deed  itself, 
was  the  benefits  which  were  expected  to  accrue  to  the 
grantor  from  the  construction  of  the  contemplated  rail- 
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road ;  and  there  was  an  express  promise  on  the  part  of 
the  company  to  construct  the  road,  by  virtue  of  which 
promise  the  conveyance  was  procured.  By  reason  of 
this  promise  he  was  also  induced  to  grant  a  parol  license 
to  cut  cross-ties  upon  his  land.  It  was  alleged,  that  after 
the  conveyance  was  made,  the  company  entered  upon 
the  land,  cleared  oft*  the  right  of  way,  dug  ditches, 
threw  up  embankments  and  prepared  its  road-bed,  and 
cut  cross-ties,  but  afterwards  abandoned  the  work  and 
sold  out  to  the  Savannah,  Florida  &  Western  Railway 
Company,  a  rival  company,  with  intent  that  the  whole 
enterprise  should  be  suppressed  and  forever  abandoned. 
Under  this  state  of  facts  we  think  the  plaintiff*  had  a 
cause  of  action,  to  the  extent  at  least  of  having  a  de- 
cree cancelling  the  conveyance,  and  of  having  awarded 
to  him  compensation  for  any  damage  done  to  the  land 
by  severing  timber  and  cross-ties  therefrom,  and  digging 
up  the  soil,  whilst  the  work  of  construction  was  in  prog- 
ress. The  consideration  of  the  conveyance  being  the 
benefit  which  the  plaintift*  expected  to  receive  from  the 
construction  of  the  railroad,  it  would  be  unjust  to  him 
to  allow  the  railroad  company  to  enter  upon  his  land 
and  damage  it  as  alleged  in  the  petition,  and  then 
abandon  the  construction  of  the  road  and  sell  the 
property,  with  the  purpose  alleged,  without  allowing 
him  compensation  for  the  damage  sustained  by  him; 
and  it  would  also  be  unjust  to  him  to  allow  the  com- 
pany to  retain  title  after  it  had  failed  to  comply  with 
its  promise  to  bnild  the  road  and  the  consideration 
of  the  conveyance  had  failed.  These  allegations  gave 
the  superior  court  of  Camden  county  jurisdiction  to 
-cancel  the  deed  and  award  compensation  for  the  dam- 
age; and  inasmuch  as  the  alleged  purchase  of  the 
right  of  way  from  the  East  Georgia  &  Florida  Rail- 
road Company  by  the  Savannah,  Florida  &  Western 
Hallway  Company  would  render  the  latter  company  in- 
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terested  in  any  decree  of  cancellation  which  conld  be 
made,  that  company  is  a  proper  party  defendant  to  th« 
action ;  and  under  the  act  of  Oct.  16,  1885  (Acts  1885, 
p.  36),  could  rightly  be  made  a  party  out  of  the  county 
of  its  residence.  Judgment  affirmed. 


The  Livbrpool  and  London  and  Globe  Insurance     ^  IS 


Company  v.  Ellington,  for  use,  etc. 


1.  It  is  no  cause  for  dismissing,  on  motion,  an  action  founded  upon 
a  policy  of  insurance  whicii  has  been  assigned  in  writing,  that 
the  assignor  sues  for  the  use  of  the  assignee,  both  these  parties 
being  before  the  court  as  such  by  virtue  of  the  petition  thus 
brought,  and  the  petition  being  amendable  by  striking  out  the  as- 
signor. A  recovery  may  be  had  without  amendment,  the  defect 
not  being  one  which  could  prejudice  the  defendant  on  the  merits 
of  the  litigation.  The  pleading,  being  bad  in  form,  was  open  to 
special  demurrer  to  enforce  correction  by  amendment. 

2.  One  of  numerous  conditions  in  the  policy  of  insurance  declared 
upon  being,  that  the  assured  was  to  furnish  the  company  with 
proofs  of  loss,  and  the  plaintiff's  petition  alleging  in  general 
terms  that  he  *'  has  complied  with  all  the  conditions  precedent  to 
a  recovery,"  the  petition  on  being  amended  by  setting  out  that  the 
proofe  furnished  were  not  satisfactory  and  were  returned  as  ob- 
jectionable and  insufficient,  that  the  company's  adjuster  absolutely 
refused  to  pay  the  loss,  saying  that  it  would  have  to  be  adjusted 
in  the  courts,  and  alleging  that  this  refusal  constituted  a  waiver 
by  the  company  to  insist  upon  or  require  the  plaintiff  to  furnish 
the  preliminary  proofs  of  loss  required  by  the  policy,  and  conse- 
quently he  did  not  furnish  them,  is  consistent  with  itself  and  con- 
tains no  duplicity,  inasmuch  as  the  amendment  qualified  and  vir- 
tually cancelled  pro  tanto  the  general  all^ation  of  compliance  with 

all  conditions. 
5.  The  legal  evidence  of  agency  for  the  company  by  the  person  who 
was  called  and  recognized  as  an  adjuster,  and  who,  as  such,  ex- 
amined somewhat  into  the  loss,  being  wholly  uncontradicted  and 
unanswered,  was  sufficient;  and  the  absolute  refusal  of  that  per- 
son to  pay,  at  the  same  time  referring  the  assured  to  the  courts 
for  redress,  was,  prima  facie  and  unexplained,  a  waiver  on  the  part 
of  the  company  of  the  preliminary  proofs  of  loss.  And  although 
some  illegal  evidence  was  admitted  and  some  error  committed  by 
the  court  in  charging  the  jury,  both  as  to  agency  and  waiver,  the 
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verdict,  save  as  to  damages  and  attorney's  fees,  was  obviously  cor- 
rect, and  for  this  reason  no  new  trial  is  awarded. 

4.  One  of  the  stipulations  in  the  policy  being  that  the  assured  should 
"  keep  a  set  of  books  showing  a  complete  record  of  business  trans- 
acted, including  all  purchases  and  sales  both  for  cash  and  credit,"  it 
was  not  indispensable  that  the  set  of  books  kept  should  embrace 
what  is  usually  termed  a  cash-book,  or  that  the  books  should  be 
kept  on  any  particular  system  or  in  a  manner  to  render  it  easy 
rather  than  slow  and  difficult  to  ascertain  the  amount  of  purchases 
and  sales  and  distinguish  cash  transactions  from  those  on  credit* 
It  was  enough  that  these  matters  would  be  ascertainable  from  the 
books  with  the  assistance  of  those  who  kept  them  or  who  under- 
stood the  system  on  which  they  were  kept.  But  the  obscurity  or 
complication  of  the  books,  and  the  probability  of  their  not  being 
understood  by  reason  of  not  being  kept  on  some  clear  and  regular 
system,  would  furnish  good  cause  for  unwillingness  on  the  part  of 
the  company  to  pay  in  full,  when  the  statement  from  the  books 
furnished  to  the  adjuster  appeared  to  him  to  show  a  much  less 
loss  than  that  claimed;  and  in  such  case  bad  faith  in  refusing  to 
pay  the  whole  should  be  treated  as  negatived  by  an  offer  to  pay 
a  sum  approximating  the  whole  but  falling  short  thereof  about 
twenty  per  cent. 

6.  There  was  no  abuse  of  discretion  in  denying  the  motion  for  a  con- 
tinuance. 

October  22,  1894. 

Action  on  insurance  policy.  Before  Judge  Sweat. 
Ware  superior  court.     November  term,  1898. 

The  opinion  states  the  material  facts,  except  that  the 
ground  of  the  motion  for  continuance  was,  as  stated  by 
counsel,  that  they  were  surprised  by  the  amendment 
(referred  to  in  the  second  head-note),  and  were  thereby 
less  prepared  for  trial,  because  they  had  prepared  the 
case  with  express  reference  to  the  averment  in  the  orig- 
inal petition  that  plaintift*  had  complied  with  all  the 
conditions  precedent  to  a  recovery,  but  were  unprepared 
to  meet  the  averment  in  the  amendment  setting  up  an 
excuse  for  non-compliance  with  said  conditions  prece- 
dent, the  practical  eftect  of  the  amendment  being  to 
allow  plaintift*  to  allege  one  state  of  facts  in  his  declara- 
tion, and  at  the  trial  to  prove  another;  that  surprise 
was  not  claimed  for  delay,  etc. 
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Atkinson,  Dunwody  &  Atkinson  and  L.  A.  Wilson, 
for  plain tift*  in  error. 
W.  G.  Brantley  and  J.  C.  McDonald,  contra, 

Simmons,  Justice. 

1.  It  appears  from  the  record  that  on  November  Ist, 
1892,  the  Liverpool  and  London  and  Globe  Insurance 
Company  issued  to  Ellington  a  policy  of  insurance  for-the 
term  of  one  year,  upon  a  certain  stock  of  goods  and 
storehouse  in  the  town  of  Saussy,  Ga.  On  December 
29th,  1892,  the  property  insured  was  destroyed  by  fire. 
On  December  30th,  1892,  Ellington  made  a  written  as- 
signment of  the  policy  to  the  Savannah  Grocery  Com- 
pany. Subsequently  this  action  was  brought  by  Elling- 
ton, for  the  use  of  the  assignee.  When  the  case  came 
on  for  trial,  the  defendant  moved  to  dismiss  the  same 
on  the  ground  that  it  appeared  from  the  allegations  in 
the  declaration  that  Ellington  had  no  legal  title  nor  any 
equitable  interest  in  the  policy,  and  hence  no  action 
could  be  maintained  by  him  either  for  himself  or  for 
the  use  of  the  Savannah  Grocery  Company.  This  mo- 
tion was  overruled,  and  the  defendant  excepted. 

It  is  undoubtedly  true  that  sound  principles  of  plead- 
ing require  that  an  action  shall  be  brought  by  the  per- 
son having  the  legal  interest  therein,  and  this  action 
should  have  been  brought  by  the  assignee  without  Elling- 
ton as  a  party.  If  the  defendant  had  demurred  specially 
upon  the  ground  that  Ellington  was  not  entitled  to  in- 
stitute the  action,  the  court  should  have  dismissed  it, 
unless  the  declaration  was  amended  by  striking  there- 
from the  name  of  Ellington  as  plaintiff.  One  of  the 
objects  of  a  special  demurrer  to  a  declaration  is  to  re- 
quire the  plaintiff  to  amend  the  declaration  in  matters 
of  form,  and  if  he  refuses  to  amend,  the  court  may  dis- 
miss the  action.  But  a  motion  to  dismiss  an  action  for 
improper  joinder  of  parties  is  a  different  thing  from  a 
special  demurrer,  which,  as  above  indicated,  is  predicated 
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on  the  theory  that  the  declaration  needs  amendment  in 
matter  of  form,  while  the  motion  to  dismiss  is  upon  the 
theory  that  the  action  cannot  proceed  at  all,  because 
there  is  no  cause  of  action.  While  it  would  have  been 
better  pleading  to  have  brought  this  action  in  the  name 
of  the  assignee,  yet  as  against  a  motion  to  dismiss,  the 
court  did  not  err  in  allowing  the  action  to  stand.  The 
fact  that  the  names  of  the  assignor  and  the  assignee 
were  both  in  the  declaration,  one  suing  for  the  use  of 
the  other,  did  not  make  it  void  so  that  no  recovery  could 
be  had  thereon.  It  could  have  been  amended  at  any 
time  by  striking  the  name  of  the  assignor,  and  the 
rights  of  the  defendant  were  not  prejudiced  by  having 
both  parties  before  the  court.  Any  defence  the  defend- 
ant may  have  had  could  have  been  set  up  as  well  with 
the  declaration  in  this  form  as  it  could  have  been  if  the 
assignee  had  sued  alone;  and  a  judgment  in  the  case 
would  bind  both  the  assignor  and  the  assignee.  What 
substantial  difference,  then,  could  the  bringing  of  the 
suit  in  this  form  make  to  the  defendant,  if  none  of  ita 
rights  were  prejudiced  thereby  ?  See  GUmore  v.  Bangs^ 
65  Qa.  408;  Chicago  Cheese  Co.  v.  Smith  ^  Cothrarij  anUy 


2.  One  of  the  conditions  of  the  policy  declared  upon 
was,  that  if  the  property  should  be  destroyed  by  fire, 
the  insured  should  furnish  the  insurance  company  with 
proofs  of  loss  within  a  specified  time.  The  original 
declaration  alleged  that  the  plaintiff  had  "complied  with 
all  the  conditions  precedent  to  a  recovery."  On  the  trial 
of  the  case  the  plaintiff  was  allowed  to  amend  his  dec- 
laration by  alleging,  that  the  proofs  furnished  were  not 
satisfactory  and  were  returned  as  objectionable  and  in- 
suflBcient;  that  the  company's  adjuster  absolutely  re- 
fused to  pay  the  loss,  saying  that  it  would  have  to  be 
adjusted  in  the  courts;  and  that  this  refusal  constituted 
a  waiver  by  the  company  of  its  right  to  insist  upon  or 
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require  the  plaintiff  to  furnish  the  preliminary  proofs  of 
loss  required  by  the  policy,  and  consequently  he  did  not 
furnish  them.  The  defendant  demurred  to  the  amend- 
ment, and  to  the  entire  declaration,  upon  the  ground 
that  the  declaration  as  amended  was  double,  and  that 
because  of  duplicity,  the  plaintiff  should  be  put  to  his 
election  thereon.  The  court  overruled  the  demurrer 
and  refused  to  compel  the  plaintiff  to  elect,  and  to  these 
rulings  the  defendant  excepted. 

This  amendment  did  not  change  the  cause  of  action, 
as  was  insisted  upon  by  counsel  for  the  plaintiff*  in  error. 
The  cause  of  action  was  a  breach  of  the  contract ;  the 
amendment  related  to  the  manner  of  proof.  In  the 
original  declaration  the  plaintiff  alleged  that  he  had 
complied  with  all  the  conditions  of  the  policy ;  in  the 
amendment  he  averred  that  he  had  not  complied  with 
certain  of  those  conditions,  because  the  defendant  had 
waived  compliance.  This  in  our  opinion  meant  that  he 
abandoned  that  part  of  the  original  declaration  which 
alleged  compliance  with  the  conditions  referred  to,  and 
would  not  rely  upon  it,  but  would  rely  upon  the  waiver. 
Where  a  plaintiff*,  having  averred  in  his  original  dec- 
laration a  certain  state  of  facts,  subsequently  amends  it 
by  alleging  another  state  of  facts  inconsistent  with  the 
first,  he  abandons  or  cancels  the  first  averment,  and  it  is 
virtually  stricken  by  the  allowance  of  the  amendment. 
The  better  practice  would  be  to  take  an  order  striking 
the  first  allegation  from  the  declaration,  or  else  enlarge 
the  amendment  so  as  expressly  to  expunge  that  allega- 
tion or  substitute  the  new  matter  for  it. 

3.  There  was  evidence  to  the  effect,  that  after  the  fire 
one  O'Connor  visited  the  place  where  it  occurred,  and 
that  the  agent  who  had  issued  the  policy  recognized  him 
as  an  adjuster  of  the  company,  and  as  such  he  examined 
somewhat  into  the  loss.  This  evidence  was  wholly  un- 
contradicted and  unanswered,  although  O'Connor  and 
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this  agent  were  present  at  the  trial,  and  in  our  opinion 
was  sufficient  proof  of  O'Connor's  agency  for  the  com- 
pany. The  record  further  discloses  that  he  negotiated 
with  the  insured  in  regard  to  the  payment  of  the  loss, 
instructed  him  how  to  make  proofs  of  loss,  and  the 
proofs  were  sent  to  him  and  returned  by  him  as  insuffi- 
cient, and  finally  he  refused  absolutely  to  pay  the  loss 
and  referred  the  insured  to  the  courts  for  redress.  These 
facts,  unexplained,  constituted  prima  facie  a  waiver  on 
the  part  of  the  company  of  the  preliminary  proofs  of 
loss.  Although  some  illegal  evidence  was  admitted  and 
some  error  committed  by  the  court  in  charging  the  jury, 
both  as  to  agency  and  waiver,  we  are  satisfied,  after  a 
careful  examination  of  the  evidence  in  the  record,  that 
the  verdict  was  correct,  save  as  to  damages  and  attor- 
ney's fees ;  and  as  the  case,  under  the  evidence,  could 
have  no  other  legal  result  than  a  verdict  for  the  plaintiff, 
we  decline  to  award  a  new  trial,  but  direct  that  the 
damages  and  attorney's  fees  be  written  off  from  the 
judgment. 

4.  At  the  conclusion  of  the  plaintift*'s  evidence  the 
defendant  moved  for  a  nonsuit.  One  of  the  grounds  of 
this  motion  has  already  been  dealt  with  as  a  ground  of 
the  motion  to  dismiss  the  action, — namely,  that  prior  to 
the  institution  of  the  action  Ellington  had  parted  with 
his  entire  interest  in  the  policy.  Of  course  if  this  was 
not  sufficient  as  a  ground  for  the  motion  to  dismiss  the 
action,  which  is  in  the  nature  of  a  general  demurrer,  it 
is  not  sufficient  as  a  ground  for  nonsuit.  The  second 
ground  of  the  motion  for  nonsuit  was,  that  the  plaintiff 
had  covenanted  to  "keep  a  set  of  books  showing  a  com- 
plete record  of  business  transacted,  including  all  pur- 
chases and  sales  both  for  cash  and  credit,"  as  stated  in 
the  policy,  and  in  the  event  of  a  failure  to  produce  the 
same,  the  policy  to  be  void ;  and  that  he  had  failed  to 
keep  a  set  of  books  or  to  produce  the  same  showing  his 


Digiti 


zed  by  Google 


Reports.]  October  Term,  1894.  791 

cash  sales,  and  therefore  the  action  could  not  be  main- 
tained. The  record  discloses  that  the  plaintiff  did  keep 
a  set  of  books,  in  which  were  entered  his  purchases  and 
sales,  both  for  cash  and  on  credit,  and  that  he  kept  a 
cash  account,  though  he  did  not  keep  what  is  usually 
termed  a  cash-book,  showing  daily  cash  sales  or  a  dis- 
tinct record  of  merchandise  sold  for  cash.  The  plaintiff 
and  his  bookkeeper  testified,  however,  that  they  could 
ascertain  and  did  ascertain  from  these  books  the  amount 
of  cash  and  credit  sales.  Under  the  clause  referred  to, 
it  was  not  indispensable  that  the  books  kept  should  em- 
brace what  is  usually  termed  a  cash-book,  or  that  the 
books  should  be  kept  on  any  particular  system.  It  was 
sufficient  if  the  books  were  kept  in  such  manner  that, 
with  the  assistance  of  those  who  kept  them  or  under- 
stood the  system  on  which  they  were  kept,  the  amount 
of  purchases  and  sales  could  be  ascertained,  and  cash 
transactions  distinguished  from  those  on  credit,  although 
it  might  be  slow  and  difficult  to  do  this.  The  plaintiff 
and  his  bookkeeper  having  testified  as  above  stated, 
and  the  books  themselves  being  before  the  jury,  the 
court  did  not  err  in  refusing  a  nonsuit  on  this  ground. 
The  fact,  however,  that  the  books  were  complicated  and 
difficult  to  be  understood,  by  reason  of  their  not  being 
kept  on  some  clear  and  regular  system,  afforded  a  good 
reason  on  the  part  of  the  company  for  beingunwilling  to 
pay  in  full,  when  the  statement  from  the  books  furnished 
to  the  adjuster  appeared  to  him  to  show  a  much  less  loss 
than  that  claimed  by  the  plaintiff'.  The  evidence  shows 
that  it  took  the  person  who  kept  the  books  a  long  time 
to  show  how  much  of  the  goods  were  sold  for  credit 
and  how  much  for  cash,  and  that  to  do  this  he  had  to 
resort  to  complicated  calculations.  Under  this  state  ot 
facts,  we  think  it  was  not  bad  faith  for  the  agent  to  re- 
fuse to  pay  the  whole  of  the  loss  claimed.  The  fact 
that  under  these  circumstances  he  ottered  to  pay  four 
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fifths  of  the  amonnt  claimed,  should  itself  negative  bad 
faith  on  the  part  of  the  company.  The  verdict  was 
wrong,  therefore,  in  so  far  aa  it  awarded  damages  and 
attorney's  fees  against  the  defendant. 

5.  Under  the  facts,  there  was  no  abuse  of  discretion 
in  denying  the  motion  for  a  continuance. 

Judgment  affirmed^  with  direction. 


HiGHT  V.  Barrett  &  Bradley. 

The  principal  object  of  the  pleading  act  of  1893  is  to  dispense  with 
trials  where  there  is  nothing  to  try,  and  to  restrict  trial  to  issues 
actually  raised  between  the  parties.  Hence,  when  no  defence 
whatever  is  filed,  every  essential  averment  of  fact  distinctly  and 
plainly  made  in  plaintiff's  petition  is  to  be  tsiken  aa  prima  facie 
true,  because  not  denied  by  answer,  nor  any  excuse  rendered  for 
failing  to  deny. 
November  12,  1894. 

Action  on  contract.  Before  Judge  Van  Epps.  City 
court  of  Atlanta.     May  term,  1894. 

HuLSBY  &  Batbman  and  Hillyer,  Alexander  &  Lamb- 
din,  for  plaintiff  in  error. 
E.  M.  &  G.  F.  Mitchell,  coyitra. 

Atkinson,  Justice. 

In  accordance  with  the  act  of  1893,  which  regulates 
the  method  of  pleading  in  civil  actions  in  this  State,  the 
plaintift*  brought  his  action  in  the  city  court  of  Atlanta 
for  damages  for  the  non-performance  by  the  defendant 
of  a  contract  for  the  purchase  of  certain  real  estate,  by 
reason  whereof  he  was  prevented  from  earning  certain 
commissions  which  otherwise  he  would  have  earned,  and 
to  which  he  was  entitled  under  his  agreement  with  the 
defendant.  This  action  was  properly  framed  in  accord- 
ance with  the  terms  of  the  act  referred  to;  each  aver- 
ment of  fact  was  plainly  and  distinctly  made  in  orderly 
paragraphs,  logically  stated,  each  in  its  appropriate  place; 
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and  the  whole  presented  a  perfect  cause  of  action.  On 
the  day  set  for  the  call  of  the  appearance  docket,  the 
court  gave  due  notice,  and  this  cause  being  then  called 
in  its  regular  order,  and  no  defence  being  filed,  the  same 
was  marked  in  default.  Afterwards,  when  the  cause 
was  reached  in  its  order,  the  court,  without  the  plaintiff 
having  introduced  any  evidence  in  support  of  his  dec- 
laration, instructed  the  jury  to  return  a  verdict  in  his 
favor.  A  motion  for  a  new  trial  was  made  upon  the 
ground,  that  "the  verdict  was  obtained  without  submit- 
ting to  the  court  and  jury  any  evidence,  and  was  taken 
without  any  proof  whatever,  and  is  therefore  void.'^ 
This  motion  was  overruled,  and  the  question  is  now  for 
the  first  time  presented,  whether  such  a  verdict  could 
be  legally  rendered. 

Prior  to  the  passage  of  the  act  under  which  this  suit 
was  brought,  there  were  only  two  cases  in  which,  upon 
causes  of  action  cognizable  in  common  law  courts,  a  judg- 
ment or  verdict  could  be  entered  against  the  defendant 
without  formal  proof  of  plaintiff's  demand  either  before 
the  court  or  jury.  One  of  these  was  where  the  defendant 
appeared  and  entered  a  formal  confession  of  judgment. 
The  other  was  where,  being  sued  upon  an  open  account 
and  the  writ  being  served  personally,  he  failed  to  ap- 
pear and  plead  at  the  first  term.  In  such  case  the  court 
was  required  to  enter  a  default  against  the  defendant, 
and  thereafter  the  plaintiif  was  allowed  to  take  a  ver- 
dict without  further  proof,  upon  the  confession  implied 
from  his  failure  to  defend. 

The  act  now  under  consideration  marks  a  new  era  in 
the  law  of  pleading  in  this  State.  It  makes  a  sweep- 
ing, far  reaching  and  radical  change  in  the  old  order  of 
things.  It  restores  in  a  new  form  some  of  the  best  prin- 
ciples of  the  ancient  common  law  rules  of, pleading, 
and  blends  with  them,  to  some  extent,  the  remedial 
procedure  of  courts  of  chancery.     It  prunes  away  the 
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refined  subtleties  of  the  special  pleader,  presenting  in  a 
simple,  tangible  form  the  real  vital  issues  necessary  for 
consideration  in  determining  the  rights  of  litigants. 
The  legal  profession  is  slow  to  accept  such  striking  in- 
novations upon  rules  of  civil  procedure  to  which  it  has 
been  long  accustomed,  and  to  which  it  has  in  a  cer- 
tain sense  become  endeared.  It  is  disposed  to  look  with 
suspicion,  and  in  many  instances  justly  so,  upon  the 
modern  law  reformer,  who,  without  the  slightest  refer- 
ence to  the  symmetry  or  permanence  of  a  judicial  sys- 
tem, seeks  to  invent  some  new  statutory  remedy  for  the 
enforcement  of  every  supposed  right,  instead  of  leaving 
such  matters  for  determination  under  general  and  uni- 
form rules  of  procedure. 

But  the  statute  now  under  review,  though  it  may 
shatter  some  idols,  is  so  salutary  in  its  eftect,  so  simple 
and  easy  of  understanding,  so  highly  remedial  in  its 
operation,  and  so  eminently  beneficial  and  just  in  its 
purposes,  it  cannot  but  commend  itself  to  the  favor  of 
the  profession.  It  is  not  perfect  in  all  its  details,  but 
whatever  defects  may  exist  may  easily  be  remedied  by 
the  General  Assembly.  At  all  events  it  is  the  law;  and 
this  court,  in  dealing  with  it,  will  at  the  outset  endeavor 
so  to  interpret  its  provisions  as  to  give  full  expression 
to  its  remedial  features.  It  is  neither  to  be  so  strictly 
construed  as  to  the  hearing  and  determination  of  excep- 
tions to  declaration  or  plea  timely  made  as  to  deprive 
the  court  of  all  discretion  as  to  the  proper  time  for  the 
determination  thereof,  nor  in  such  manner  as  to  revolu- 
tionize the  order  of  pleading  which  has  heretofore  ob- 
tained; nor  is  it  to  be  so  liberally  construed  in  favor  of 
dilatory  defendants  as  to  deprive  the  diligent  plaintiff 
of  the  advantage  resulting  to  him  from  a  failure  upon 
the  part  of  the  defendant  to  timely  plead.  Let  us  con- 
sider what  the  right  of  such  a  plaintiff"  is.  Assuming 
that  he  has  in  all  respects  complied  with  the  require- 
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ments  of  this  act,  he  is  entitled  to  have  the  defendant 
appear  at  the  first  term  and  demur  or  plead  to  the  ac- 
tion. K  no  demurrer  is  filed,  or,  being  filed,  is  there- 
after overruled,  he  must  then  make  answer  to  each 
averment  oi  fact  stated  in  the  declaration,  and  failing 
this,  the  plaintift*  is  entitled  to  have  a  judgment  or  ver- 
dict (as  the  cause  of  action  may  be  upon  an  uncondi- 
tional contract  in  writing  or  otherwise)  pro  confesso. 
Should  the  defendant  appear  and  plead,  such  averments 
of  fact  only  are  to  be  so  taken  as  the  defendant  neither ' 
denies,  nor  alleges  his  inability,  for  want  of  information, 
either  to  admit  or  deny.  The  act  carefully  guards  the 
rights  of  each  of  the  parties,  and  saving  only  that  the 
declaration  is  not  required  to  be  sworn  to  (an  omission 
which  the  General  Assembly  might  wisely  correct),  it 
closely  resembles  proceedings  in  equity  where  discovery 
is  prayed  and  the  defendant  fails  to  answer.  With  this 
understanding  of  the  act,  how  stands  this  plaintift*  in 
error?  The  suit  against  him,  as  we  have  seen,  was 
brought  upon  a  liquidated  demand  in  strict  compliance 
with  the  statute;  he  was  duly  served;  he  failed  to  ap- 
pear and  plead.  Under  this  condition  of  aftairs,  no  al- 
ternative was  left  for  the  court,  save  to  take  as  confessed 
the  plaintiff's  , declaration  and  direct  a  verdict.  The 
judgment  overruling  the  motion  for  new  trial  was  there- 
fore correct.  Judgment  affirmed. 


(1)  Simmons  v.  The  Southern  Banking  and  Trust  Com- 
pany (two  cases).     (2)  Simmons  et  ah  v.  Auten. 

1.  The  action  being  upon  an  unconditional  contract  in  writing,  and 
the  defendant  having  made  no  defence  except  by  having  the  name 
of  his  counsel  marked  upon  the  bench  docket,  there  was  no  error, 
when  the  case  was  called  for  trial,  in  striking  the  defence  thus 
made  and  rendering  a  judgment  against  the  defendant,  it  appear- 
ing that  the  court,  before  doing  so,  offered  to  allow  the  defendant 
to  file  other  and  further  defences,  which  he  neglected  and  refused 


Digiti 


zed  by  Google 


796  Simmons  v.  Southern  Banking  Co.     [94  Ga. 

to  do.    While,  ander  the  rulings  of  this  court,  marking  the  name 
of  defendant's  counsel  upon  the  docket  may  have  been  equivalent 
to  filing  a  plea  of  the  general  issue,  which  was  enough  to  amend 
by,  yet,  if  no  amendment  setting  up  an  issuable  defence  on  oath 
was  in  fact  filed  when  the  opportunity  to  do  so  was  presented,  as 
stated,  there  was  no  obstacle  to  the  rendition  of  a  judgment  by  the 
court  against  the  defendant. 
Noyember  13, 1^1.    By  two  Justices. 
2.  The  action  being  upon  an  unconditional  contract  in  writing,  the 
mere  marking  of  the  name  of  defendants'  counsel  npon  the  bench 
docket  presented  no  legal  obstacle  to  the  rendition  of  a  judgment 
by  the  court  in  favor  of  the  plaintiff;  the  defendants,  up  to  and 
including  the  time  when  the  case  was  called  for  trial,  having  made 
no  offer  to  file  an  issuable  defence  under  oath. 
December  4, 1894. 

Actions  on  notes.  Before  Judge  Van  Epps.  City 
court  of  Atlanta.     January  term,  1894. 

Simmons  &  Corrigan,  for  plaintift'  in  error. 
Brandon  &  Arkwright,  J.  B.  Goodwin  and  J.  A.  An- 
derson, contra. 

Lumpkin,  Justice. 

In  Barrett  et  al.  v.  Fascoeet  al,  90  Oa.  826,  this  court 
held,  in  eftect,  that  even  in  an  action  on  an  uncondi- 
tional contract  in  writing,  the  marking  of  the  name  of 
defendant's  counsel  upon  the  bench  docket,  at  the  ap- 
pearance term,  prevented  the  case  from  being  in  default, 
and  was  equivalent  to  filing  a  plea  of  the  general  issue, 
to  which  plea  any  other  issuable  defence,  supported  by 
the  oath  of  the  defendant,  might  afterwards,  at  any 
stage  of  the  case,  be  added  by  amendment — subject  to 
the  imposition  of  such  terms  as  the  court  might  prop- 
erly impose,  in  case  of  negligence  "in  respect  to  the 
matter  of  amendment."  The  decision  in  the  case  just 
mentioned  was  based  upon  previous  rulings  of  this  court, 
some  of  which  are  cited  in  the  opinion  tiled  in  that  case. 
The  writer  has  always  been  strongly  inclined  to  the 
opinion  that,  under  paragraph  7  of  section  4  of  article 
6  of  the  present  constitution,  which  provides  that  "The 
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court  shall  render  judgment  without  the  verdict  of  a  jury, 
in  all  civil  cases  founded  on  unconditional  contracts  in 
writing,  where  an  issuable  defence  is  not  filed  under  oath 
or  affirmation"  (Code,  §5145),  it  would  have  been  better 
to  hold  that  nothing  short  of  a  written  plea,  sworn  or 
affirmed  to  by  the  defendant,  could  constitute  a  valid 
defence  to  an  action  founded  upon  an  unconditional  con- 
tract in  writing;  and  consequently,  that  a  mere  oral 
answer,  and  the  marking  of  the  name  of  counsel  upon 
the  docket,  would  be  no  plea  at  all  to  such  an  taction, 
nor  one  which  could  properly  be  regarded  as  a  basis  for 
amendment.  What  has  just  been  said  would,  of  course, 
have  been  applicable  with  reference  to  the  similar  pro- 
vision in  the  constitution  of  1868,  except  that  there,  the 
power  of  the  court  to  render  a  judgment  without  a  jury 
extended  to  "all  civil  cases  founded  on  contract,"  where 
issuable  defences  were  not  filed  on  oath. 

The  Barrett' Pascoe  case,  however,  followed  the  prece- 
dents established  by  repeated  decisions  of  this  court; 
but,  so  far  as  we  are  informed,  this  court  has  never  yet 
decided  that,  in  an  action  upon  an  unconditional  written 
contract,  simply  "answering"  when  the  case  is  called 
and  haviug  the  name  of  counsel  marked  upon  the  docket 
would,  of  itself,  constitute  such  a  defence  as  would  pre- 
vent the  court  from  rendering  a  judgment  without  a  jury 
in  the  plaintift*'s  favor.  Certainly,  taking  these  steps 
and  doing  nothing  more,  would  not  be  filing  an  issuable 
defence  under  oath  or  affirmation. 

In  the  first  two  of  the  cases  with  which  we  are  now 
dealing,  the  court,  before  rendering  judgment,  distinctly 
offered  to  allow  the  defendant  to  file  other  and  further 
defences,  which  he  neglected  and  refused  to  do.  In  the 
last  case,  it  did  not  appear  that  any  such  ofiter  was  made 
by  the  court,  but  it  did  appear  that  up  to  and  including 
the  time  when  the  case  was  called  for  trial,  the  defend- 
ant had  entirely  failed  to  file  an  issuable  defence  under 
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oath  or  affirmation,  and  that  he  made  no  ofier  whatever 
to  do  so.  Both  cases,  therefore,  stand  substantially  upon 
the  same  footing. 

Surely  the  rule  laid  down  in  the  Barrett  and  Pascoe 
case,  and  the  decisions  upon  which  that  case  rests,  is 
sufficiently  liberal  to  defendants,  and  goes  quite  far 
enough  for  their  full  protection.  Our  judgments  in  the 
present  cases  are,  we  think,  not  only  perfectly  sound 
upon  principle,  but  are  entirely  consistent  with  the  rule 
just  mentioned.  It  is  proper  to  add,  that  these  cases 
have  been  decided  without  reference  to  the  pleading  act 
of  December  15th,  1898 ;  but  the  law  announced  seems 
to  be  in  harmony  with  the  spirit  and  purpose  of  that  act. 

Judgment  in  each  ca^e  affirmed. 


94    796| 

~-^\  Anderson  v.   McLean  &  Company. 


Where,  by  an  order  duly  passed,  the  movant  in  a  motion  for  a  new 
trial  was  granted  a  given  time  in  which  to  file  a  brief  of  evidence, 
there  being  in  the  order  no  limitation  as  to  the  time  of  approving 
the  same,  and  the  brief  was  actually  filed  but  not  approved  within 
the  time  fixed  by  the  order,  it  was  in  the  discretion  of  the  judge 
to  approve  it  afterwards  or  refuse  to  do  so,  and  this  court  will  not 
control  him  in  the  exercise  of  that  discretion  unless  it  is  mani- 
festly abused. 
January  14,  1886. 

Motion  for  new  trial.  Before  Judge  Smith.  Tattnall 
auperior  court.     April  term,  1894. 

The  motion  was  dismissed  on  the  ground,  that  the 
brief  of  evidence  was  not  filed  under  the  approval  of 
the  court  nor  agreed  to  by  counsel  within  the  thirty  days 
provided  for  in  the  order  of  June  2d,  1898.  The  case 
was  tried  at  the  April  adjourned  term  of  the  superior 
court,  in  1893.  On  June  2d,  counsel  for  movant  ob- 
tained a  rule  nisi  returnable  on  July  8th,  or  such  other 
time  as  the  judge  might  fix  upon  ten  days  notice;  and 
it  was  "further  ordered,  that  the  movant  have  thirty 
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days  from  the  adjournment  of  this  court,  within  which 
to  prepare  and  file  a  brief  of  the  evidence  in  the  case." 
The  date  when  the  court  adjourned  does  not  appear. 
On  July  1st,  1893,  a  brief  of  evidence  was  filed,  with 
no  entry  of  approval  or  agreement  as  to  its  correctness. 
Nothing  further  seems  to  have  been  done  until  April 
7th,  1894,  when  the  court  ordered  that  the  motion  for 
new  trial  be  heard  before  the  presiding  judge  on  the  6th 
day  of  June  next.  The  order  of  dismissal  appears  to 
have  been  passed  on  July  5th,  1894. 

I.  Bbaslby  &  Son,  by  Hines  &  Hale,  for  plaintiff  in 
error.     H.  J.  McGeb,  by  Harrison  &  Pbeples,  contra. 

Simmons,  Chief  Justice. 

The  act  of  1889  relating  to  the  subject  of  new  trials 
applies  only  to  those  courts  which  hold  longer  than 
thirty  days.  The  law  governing  new  trials  for  courts 
which  hold  for  less  than  thirty  days  is  the  same  as  it 
was  before  the  passage  of  that  act.  Under  the  old  law, 
an  application  for  a  new  trial  must  be  made  within  the 
term  at  which  the  case  is  tried,  and  a  brief  of  the  evi- 
dence must  also  be  filed  within  the  term,  under  the  re- 
vision and  approval  of  the  court.  K  there  is  not  sufli- 
cient  time  during  the  term  to  make  out  and  file  a  brief 
of  evidence  with  the  approval  of  the  court,  the  practice 
is  for  the  court  to  allow  additional  time,  in  vacation,  to 
do  so.  This  court  has  held  in  numerous  cases  that  when 
this  plan  is  adopted,  time  is  of  the  essence  of  the  con- 
tract, and  the  applicant  must  comply  strictly  with  the 
ternis  of  the  order  granting  him  the  additional  time. 
It  has  also  held  that  merely  filing  a  brief,  under  such 
an  order,  is  not  suflicient;  that  it  must  be  approved 
by  .the  judge  within  the  time  prescribed  in  the  order; 
that  such  a  paper  is  not  a  brief  without  the  approval  of 
the  judge.  Whenever,  therefore,  additional  time  has 
been  granted  and  the  paper  has  been  filed  without  the 
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approval  of  the  judge,  and  the  motion  for  a  new  trial 
has  been  dismissed  in  the  court  below  for  want  of  such 
approval,  this  court  has  refused  to  control  the  action  of 
the  judge  below.  It  has  likewise  in  nearly  aU  the  cases 
approved  his  action,  when  the  brief  has  been  filed  within 
the  time  allowed  and  he  has  approved  it  afterwards  and 
refused  to  dismiss  the  case  for  want  of  approval  within 
the  time  prescribed  in  the  order.  There  is  but  one  ex- 
ception to  these  rulings  that  we  now  remember,  and  that 
is  in  the  case  of  Arnold  v.  HaUy  70  Ga.  445,  where  the 
time  for  the  hearing  had  expired  and  no  order  was  taken 
to  continue  it  on  the  day  it  was  to  have  been  heard,  and 
four  days  after  the  expiration  of  the  time  for  the  hear- 
ing, the  judge  approved  the  brief  and  granted  a  new 
trial.  This  action  of  the  court  was  reversed  on  the 
ground  that  he  had  no  power  to  do  anything  in  the  case 
after  the  time  set  for  the  hearing  of  the  motion  had  ex- 
pired and  no  order  had  been  taken  to  continue  it  or  to 
set  it  for  another  day,  the  court's  action  really  being 
c(yram  nonjudice.  So  it  will  be  seen,  that  this  is  a  matter 
which  this  court  leaves  largely  to  the  discretion  of  the 
court  below,  which  we  cannot  control  unless  it  is  mani- 
festly abused.  We  therefore  lay  down  this  rule,  that  in 
courts  not  affected  by  the  act  of  1889,  suprUy  where  a 
movant  for  a  new  trial  obtains  an  order,  which  without 
more  merely  allows  additional  time  within  which  to  Jile 
his  brief  of  evidence,  he  must  not  only  file  it  within  that 
time,  but  it  must  be  approved  by  the  court  within  that 
time.  If  this  is  done,  no  motion  to  dismiss  the  motion 
for  a  new  trial  for  want  of  filing  and  approval  should 
prevail.  If,  upon- the  other  hand,  the  brief  has  been 
iiled  within  the  time  prescribed  by  the  order  but  not  ap- 
proved by  the  judge,  the  movant  takes  the  risk  of  the 
judge's  refusal  to  approve.  If  he  approves  it,  that  is 
sufficient,  unless  his  discretion  is  manifestly  abused,  and 
this  court  will  not  interfere  with  his  action  in  the  mat- 
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ter;  if  he  fails  to  approve  it,  this  court  will  not  control 
his  discretion.  In  laying  down  this  rule,  we  do  so,  of 
course,  with  the  belief  that  trial  judges  in  approving  or 
refusing  to  approve  briefs  of  evidence  will  act  as  upright 
judges,  seeking  to  do  justice  between  the  parties  and  to 
injure  no  one  arbitrarily. 

These  rulings  apply  likewise  to  motions  for  new  trials 
made  in  courts  which  hold  more  than  thirty  days,  when 
additional  time  beyond  the  thirty  days  is  granted  the 
movant  within  which  to  file  a  brief  of  evidence  where 
none  has  been  filed  at  all,  or  when  additional  time  is 
granted  to  perfect  a  brief  already  filed  but  which  needs 
something  to  make  it  a  complete  and  legal  one,  other 
than  the  judge's  approval.  In  other  words,  if  under 
the  order  giving  further  time  there  is  anything  for  the 
movant  to  do  within  the  time  limited  by  the  order  and 
he  fails  to  do  it,  he  cannot  as  a  matter  of  right  insist 
on  further  indulgence,  but  will  be  subject  to  the  exercise 
of  the  judge's  discretion,  as  above  set  forth.  See,  in  this 
connection,  Brunswick  Light  Company  v.  GalCj  91  Ga. 
818.  Judgment  affirmed. 


Harper  et  al.  v.  The  Mayor  and  Council  of  Jonbsboro. 

It  appearing  from  the  plaintiffs'  petition,  fairly  and  properly  con- 
strued, that  prior  to  the  time  when  one  of  them  obtained  from 
the  mnnicipal  authorities  of  Jonesboro  a  "  permit "  to  tear  down 
an  existing  wooden  building  and  erect  in  its  place  another  such 
building,  there  had  been  established  in  the  town  certain  *'  fire 
limits "  within  which  if  any  wooden  building  could  be  lawfully 
erected  at  all,  the  same  could  not  be  done  without  a  permit,  and  it 
further  appearing  that  this  plaintiff  failed  to  comply  with  certain 
material  terms  expressed  in  the  permit  granted  to  him,  and  such 
compliance  being  a  condition  essential  to  its  validity,  and  no  suffi- 
cient reason  for  his  failure  to  comply  being  alleged,  the  revocation 
of  the  permit  and  refusal  by  the  municipal  authorities  to  aUow 
the  erection  of  the  new  building  after  the  old  one  had  been  torn 
down,  afforded  no  cause  of  action  against  the  corporation,  even 
if  it  could,  otherwise,  be  held  liable. 

December  SI,  ISM.  ▼  94-51 
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Action  for  damages.  Before  Judge  Richard  H. 
Clark.     Clayton  superior  court.     March  term,  1894. 

Doyal  &  DoYAL,  Watterson  &  Kjmsey  and  W.  M. 
Wright,  for  plaintiffs.  Dorsey,  Brewster  &  Howell  and 
HuTCHESON  &  Key,  for  defendant. 

Atkinson,  Justice. 

Harper  applied  to  the  town  authorities  of  Jonesboro 
for  permission  to  replace  an  old  building  with  a  new 
one.  It  appears  that  the  old  building  was  of  wood,  and 
he  desired  to  construct  the  new  one  of  like  material. 
Long  previous  to  this  there  had  been  adopted  an  ordi- 
nance fixing  certain  limits  within  the  town  of  Jones- 
boro, within  which  parties  would  not  be  authorized  to 
construct  frame  buildings.  It  seems  that  the  mayor 
and  council  in  session  adopted  a  resolution  authorizing 
the  petitioner  to  repair,  or  take  down  and  rebuild,  his 
old  wooden  building,  upon  condition  that  he  or  those 
holding  under  him  should  not  place  any  obstruction  on 
the  sidewalk,  nor  any  floor  nor  covering  which  required 
posts  should  be  placed  there,  but  that  he  might  place 
one  similar  to  that  in  front  of  the  adjoining  building; 
but  before  this  permit  should  go  into  affect,  he  should 
subscribe  and  agree  to  this  condition.  It  appears  that, 
though  he  stated  to  the  clerk  of  the  council  that  he 
agreed  to  the  condition,  he  at  no  time  subscribed  thereto. 
Afterwards  the  mayor  and  council  revoked  the  permit 
and  refused  to  allow  him  to  construct  his  building.  He 
brings  suit  for  damages. 

The  power  to  regulate  the  construction  of  buildings 
within  its  limits  and  to  prescribe  the  material  out  of 
which  buildings  within  certain  limits  can  be  constructed, 
is  one  necessary  to  be  exercised  by  municipal  corpora- 
tions. It  is  essential  to  the  safety  of  person  and  prop- 
erty in  towns  and  cities,  that  there  reside  somewhere  a 
power  so  to  regulate  the  construction  of  buildings  as 
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that  one  person  by  the  use  of  improper  ot  combustible 
material  may  not  endanger  the  property  of  an  adjacent 
proprietor.  The  exercise  of  this  power  by  the  passage 
of  an  ordinance  establishing  fire  limits  imposes  obliga- 
tions which  are  equally  binding  upon  all  the  citizens  of 
the  municipality,  and  likewise  upon  the  council  itself. 
The  passage  of  an  ordinance  is  a  legislative  act,  accom- 
panied with  a  certain  degree  of  formality,  and,  unless 
in  the  ordinance  itself  there  be  some  provision  by  which 
the  city  authorities  reserve  the  right  to  abrogate  its 
terms  by  a  less  formal  method  of  procedure,  no  change 
can  be  made  in  such  an  ordinance  except  by  the  passage 
of  another,  qualifying,  repealing  or  modifying  its  terms. 
See  Lawyers'  Reports  Annotated,  book  18,  page  590. 
There  is  no  suggestion  in  this  petition,  that  any  ordi- 
nance was  passed  by  the  council  modifying  the  ordi- 
nance in  question  in  favor  of  this  plaintift*.  It  is  not 
so  alleged  in  the  petition,  but  the  plaintiff'  himself,  rec- 
ognizing the  binding  force  of  the  ordinance,  filed  a  pe- 
tition requesting  permission  from  the  mayor  and  coun- 
cil to  violate  this  ordinance.  The  mayor  and  council, 
upon  simple  resolution  it  appears,  unaccompanied  with 
any  of  the  formalities  incident  to  the  enactment  of  town 
ordinances,  granted  this  petition,  imposing  upon  the 
applicant  certain  conditions  before  even  this  permission 
could  be  made  effective.  It  does  not  appear  that  these 
conditions  were  complied  with  by  him.  Indeed,  the  con- 
trary appears  from  the  averments  of  the  petition.  If 
this  plaintiff  assumed  to  act  upon  the  informal  author- 
ity granted  by  the  mayor  and  council,  he  himself  not 
complying  with  the  conditions  upon  which  the  alleged 
permission  was  granted,  and  thereupon  tore  down  his 
old  building,  he  cannot  complain  if  the  mayor  and 
council  declined  to  permit  him  to  rebuild.  They  can- 
not waive  the  binding  force  of  a  valid  town  ^ordinance, 
and  are  not  estopped  to  insist  upon  its  enforcement 
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whenever  the  public  interest  may  seem  to  require  it. 
We  think,  therefore,  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  plaintiif's  declaration.  Let  the 
judgment  of  the  court  below  be  Affirmed. 


Mallbry  v.  Young  et  al. 

The  only  ground  of  the  caveat  insisted  upon  at  the  trial  being,  that 
the  propounder  and  another  had  falsely  and  frandnlently  repre- 
sented to  the  testator  that  the  caveatrix  was  not  in  fact  his  niece 
and  had  by  means  of  this  fraud  and  deception  induced  him  to  dis- 
inherit her,  and  there  being  no  evidence  whatever  that  any  such 
representations  had  ever  been  made,  except  the  declarations  of  the 
testator  himself,  the  caveat  was  not  sustained,  and  the  verdict  set- 
ting aside  the  will  was  without  evidence  to  support  it.  The  dec- 
larations of  the  testator  were  admissible  to  show  the  state  of  his 
mind  at  the  time  of  executing  the  will,  but  were  not  admissible 
for  the  purpose  of  showing  that  the  facts  stated  by  him  were  true. 
December  SI,  ISM. 

Appeal.  Before  Judge  Gamble.  Bulloch  superior 
court.     April  term,  1894. 

John  E.  Mallery  as  executor  propounded  a  paper  for 
probate  in  solemn  form  as  the  will  of  James  EUerbee, 
who  died  on  April  11,  1893.  This  paper  was  dated 
April  22, 1892.  The  first  item  of  it  provides  for  the 
payment  of  debts,  and  for  burial.  By  the  next  two  the 
testator  bequeaths  to  his  cousins,  John  E.  Mallery  and 
his  sister  Sarah  Welsh,  all  of  the  real  estate  except  180 
acres  herein  given  to  Willie  Edenfield,  whom,  it  is  re- 
cited, the  testator  raised.  By  the  fourth  item  the  sum 
of  J175  is  given  to  the  trustees  of  Salem  Baptist  church, 
to  be  used  by  them  in  paying  existing  debts  and  to  make 
future  improvements.  By  the  fifth,  all  the  residue  of 
real  and  personal  property  is  given  to  John  E.  Mallery 
and  Sarah  Welsh ;  and  by  the  sixth,  John  E.  Mallery  is 
appointed  executor. 

Caveats  were  filed  by  Mary  A.  Young  and  by  the 
executive   committee  of  the   Georgia  Baptist  Conven- 
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tion,  the  latter  claiming  under  an  alleged  will  of  Febru- 
ary 11,  1889.  At  the  trial  all  the  grounds  of  caveat 
were  abandoned,  except  the  following,  added  by  amend- 
ment by  Mrs.  Young:  "  Because  the  will  propounded  is 
not  the  last  will  of  James  Ellerbee,  because  she  is  the 
niece  of  said  testator,  being  the  only  daughter  of  [Louis 
Ellerbee,  the  brother]  of  said  testator,  and  his  nearest 
of  kin  ;  that  said  John  E.  Mallery  and  Sarah  Welsh  de- 
ceived said  testator  as  to  his  true  relationship  to  herself, 
by  repeatedly  representing  to  said  James  Ellerbee  that 
she,  Mary  A.  Young,  was  not  the  daughter  of  Louis 
Ellerbee  but  the  daughter  of  the  widow  of  said  Louis 
Ellerbee,  by  her  second  husband;  that  said  James  Eller- 
bee intended  to  leave  his  property  to  her,  and  would 
have  done  so  but  for  said  fraud  and  deception." 

The  jury  found  in  favor  of  the  caveatrix,  and  a  mo- 
tion by  the  propounder  for  a  new  trial  was  overruled. 
The  motion  alleges  that  the  verdict  is  contrary  to  law 
and  evidence,  and  assigns  error  in  the  following  instruc- 
tions in  the  charge  of  the  court,  as  being  incorrect  state- 
ments of  the  law,  and  for  want  of  evidence  on  which  to 
base  them;  it  having  been  admitted  by  the  caveators  in 
open  court,  that  the  will  propounded  was  not  obtained 
by  any  undue  influence :  "The  very  nature  of  a  will  re- 
quires that  it  shall  be  freely  and  voluntarily  made ;  and 
anything  that  negatives  or  destroys  this  freedom,  such 
as  fraud  practiced  on  testator's  mind,  whereby  the  will 
of  another  is  substituted,  voids  the  will. 

"  The  issue  is  narrowed  to  one  question,  and  that  is, 
whether  or  not  those  legatees  under  this  will,  Mr.  Mal- 
lery or  his  sister  or  both,  persuaded  the  testator  that 
Mrs.  Young  was  not  his  niece,  and  whether  under  this 
influence  he  made  this  will.  If  you  find  she  was  his 
niece  in  point  of  fact,  and  that  they  persuaded  him  she 
was  not  his  niece,  and  he  so  acted,  then  this  will  should 
not  be  set  up. 
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"  So  there  are  only  two  questions  in  this  case :  first, 
was  she  his  niece ;  and  second,  was  he  persuaded  and 
satisfied  she  was  not  his  niece,  and  under  these  influences 
and  persuasions  was  this  will  made?  These  are  the 
questions  for  you  to  determine.  If  you  find  that  issue 
in  favor  of  the  propounder,  then  you  should  set  up  the 
will ;  on  the  other  hand,  if  you  find  in  favor  of  Mrs. 
Young,  then  you  should  find  against  the  will. 

^<A  will  executed  under  a  mistake  of  fact  as  to  the 
existence  or  conduct  of  the  heirs  at  law  of  the  testator, 
is  inoperative  so  far  as  such  heir  at  law  is  concerned ; 
but  the  testator  shall  be  deemed  to  have  died  intestate 
as  to  him." 

It  is  further  complained,  that  the  court  wholly 
failed  and  omitted  to  instruct  the  jury  what  proved  facts 
would  establish  the  factum  of  the  will,  and  make  a  prima 
facie  case  for  the  propounder  and  put  the  burden  on  the 
caveators. 

HiNBS  &  Hale,  Felder  &  Davis,  Brannen  &  Moore 
and  L.  E.  Bleckley,  for  plaintift*  in  error. 

D.  R.  Groover,  Steed  &  Wimberly,  G.  W.  Williams, 
H.  D.  D.  Twiggs  and  Harrison  &  Peeples,  contra. 

Atkinson,  Justice. 

The  official  report  states  with  sufficient  accuracy  the 
contentions  between  the  parties  in  this  case.  The  ver- 
dict was  for  the  caveatrix.  Her  contention  was,  that  she 
was  the  next  of  kin  of  the  testator,  that  the  testator 
had  been  induced  by  the  representations  of  John  E. 
Mallery  and  Sarah  Welsh,  who  are  the  principal  lega- 
tees under  the  will,  to  believe  that  she  was  not  of  kin 
to  him,  and  that,  acting  under  this  belief,  he  had  exe- 
cuted the  will  whereby  his  estate  passed  to  them  instead 
of  to  herself.  The  errors  of  law  complained  of  go  rather 
to  the  sufficiency  than  to  the  competency  of  the  evi- 
dence submitted  in   the  case;  and  therefore,  the  real 
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question  in  the  case  turning  upon  the  sufficiency  of  the 
testimony,  it  is  not  material  to  consider  any  of  the  other 
errors  of  law  alleged  to  have  been  committed. 

It  is  shown  by  the  testimony  in  this  case,  that  Mary 
A.  Young,  the  caveatrix,  was  the  niece  of  the  testator. 
Of  this  fact  he  was  well  advised  at  a  date  anterior  to  the 
execution  of  the  will.  It  is  not  claimed  that  the  testa- 
tor did  not  have  testamentary  capacity.  It  is  not  claimed 
that  he  was  ignorant  of  the  relationship  between  him- 
self and  the  caveatrix,  and  the  plaintiff  in  error  con- 
tends that  there  is  no  evidence  whatsoever  of  undue 
influence  upon  the  part  of  these  legatees  exercised  over 
or  operating  upon  the  mind  of  the  testator,  save  only 
the  declarations  of  the  testator  himself  to  the  effect  that 
they  had  persuaded  him  that  the  caveatrix  was  not  his 
niece.  The  fact  that  they  had  so  persuaded  him  is  de- 
nied on  oath  by  each  of  the  legatees,  and  no  witness 
swears  to  the  contrary. 

Evidence  is  said  to  be  that  which  demonstrates  and 
makes  clear  a  question  of  fact  at  issue.  Sufiicient  evi- 
dence is  such  as  is  satisfactory  to  the  purpose — satisfac- 
tory in  its  legal  sense, — such  as  satisfies  the  law  as  to  the 
existence  of  a  given  fact;  and  if  such  evidence  of  the 
fact  be  not  submitted,  then  the  evidence  may  be  fairly 
said  to  be  insufficient  to  sustain  a  verdict  based  thereon. 
It  is  a  rule  of  law,  well  established  by  a  strong  and  al- 
most unbroken  current  of  authority, — one  which  has 
been  recognized  by  this  court  (see  Dennis  et  al.  v.  Weekes^ 
51  Ga,  25,  h.  n.  6) — one  which  has  been  approved  by 
the  courts  of  last  resort  in  a  large  majority  of  the  States 
of  the  Union,  where  a  similar  question  has  been  under 
review,  and  one  which  has  been  accepted  by  the  best 
text-writers  upon  the  law  of  evidence,  that  the  declara- 
tions of  a  testator,  where  the  issue  is  of  fraud  or  undue 
influence  in  the  execution  of  a  will,  are  not  admissible 
to  prove  the  actual  fact  of  fraud  or  the  exercise  of  an 
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improper  influence  by  another.  They  may  be  compe- 
tent to  establish  the  influence  and  effect  of  the  external 
acts  upon  the  testator  himself,  their  operation  upon  his 
mind,  but  not  as  evidence  of  the  fact  itself  that  the 
undue  influence  was  exerted.  See  Wharton  on  the 
Law  of  Evidence,  vol.  2,  section  1010;  Schouler  on  Wills^ 
section  243.  As  to  the  facts  themselves,  such  declara- 
tions amount  to  no  more  than  hearsay  evidence;  and  to 
permit  a  person  to  destroy,  annul  and  revoke  a  will  vol- 
untarily and  solemnly  executed,  by  mere  oral  declaration 
contrary  to  the  testamentary  scheme  expressly  declared 
in  a  written  instrument,  is  to  overturn  and  destroy  one 
of  the  most  salutary  of  the  elementary  rules  of  evidence. 
We  quote  from  some  of  the  most  thoroughly  well  con- 
sidered cases  the  following  expressions:  In  Jackson, 
Coe  et  al,  v.  Kniften,  2  Johns.  Rep.,  page  31,  Thompson, 
J.,  says:  "To  permit  wills  to  be  defeated  or  in  any 
manner  whatever  impeachd  by  the  parol  declarations  of 
the  testator,  appears  to  me  repugnant  to  the  very  genius 
and  spirit  of  the  statute,  and  not  to  be  allowed";  and  in 
Stevens  v.  Vancleve,  4  Wash.  C.  C.  Rep.,  page  265, 
Washington,  J.,  says:  "The  declarations  of  a  party  to  a 
deed  or  will,  whether  previous  or  subsequent  to  its  ex- 
ecution, are  nothing  more  than  hearsay  evidence;  and 
nothing  could  be  more  dangerous  than  the  admission  of 
it,  to  control  the  construction  of  the  instrument,  or  to 
support  or  destroy  its  validity."  In  Provis  v.  Rowe,  5 
Bingh.,  page  435,  where  written  declarations  of  the  de- 
visor, made  after  his  will,  were  offered  in  evidence.  Best, 
Ch.  J.,  said:  "We  shall  not,  for  the  first  time,  establish 
a  doctrine  which  would  render  useless  the  precaution  of 
making  a  will.  It  would  be  contrary  to  the  first  prin- 
ciples of  evidence."  These  citations  might  be  multiplied, 
but  are  of  themselves,  we  think,  suflicient  to  establish 
the  correctness  of  the  proposition  stated. 

Upon  reading  this  record,  we  find  no  evidence  what- 
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ever  of  any  undue  influence  operating  upon  the  mind  of 
the  testator,  save  that  resting  for  its  support  upon  the 
declarations  of  the  testator,  to  the  eftect  that  John  Mal- 
lery  and  Mrs.  Welsh  had  induced  him  to  believe  that 
the  caveatrix  was  not  of  kin  to  him.  In  the  absence 
of  some  testimony  outside  of  these  declarations  which 
establishes  this  fact,  it  cannot  be  adjudged  that  this  ver- 
dict rests  .upon  any  evidence  at  all.  The  circuit  judge, 
therefore,  should  have  set  it  aside  and  upon  that  ground 
awarded  a  new  trial.  Let  the  judgment  of  the  court 
below  be  Reversed. 


Hicks,  administrator,  et  al.  v.  Smith  et  al. 

1.  Bastards  have,  generally,  no  inheritable  blood,  and  save  by  ex- 
press statutory  enactment,  cannot  take  by  descent. 

2.  A  bastard  who  has  been  legitimated  by  order  of  the  superior  conrt 
under  the  provisions  of  section  1787  of  the  code,  by  force  of  that 
provision  of  the  law  may  take  by  descent  from  his  father  only. 

3.  Where,  by  the  provisions  of  a  will  made  by  the  great-grandfather 
of  a  bastard  on  the  paternal  line,  an  estate  is  vested  in  the  father 
of  a  bastard  for  life  with  remainder  over  to  his  children,  and  he 
failing  issue,  remainder  over  in  fee  to  other  great-grandchildren 
of  the  testator,  upon  the  death  of  the  father  of  such  bastard  with- 
out issue  other  than  such  legitimated  bastard,  while  the  latter,  by 
force  of  the  statute,  may  take  by  descent  from  his  father,  he  can- 
not take  by  purchase  under  the  will  of  his  great-grandfather 
which  devises  the  estate  to  his  great-grandchildren  generally, 
there  being  in  the  will  no  language  expressly  indicating  a  purpose 
to  include  within  the  scheme  of  his  benevolence  any  bastard 
descendants. 

January  14,  1895. 

Equitable  petition.     Before  Judge  Gamble.     Johnson 
county.     November  6,  1894. 

James  B.  Hicks,  Evans  &  Evans  and  James  K.  Hinbs, 
for  plain tifts.     Jackson  &  Leftwich,  for  defendants. 

Atkinson,  Justice. 

In  October,  1853,  a  testator  died  leaving  a  will  which 
was  executed  March  28th,  1850,  and  a  codicil  thereto. 
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executed  September  27th,  1853.  The  will  and  codicil 
were  duly  probated  November  7tb,  1853,  The  two 
items  of  the  will  necessary  to  a  consideration  of  this 
case,  and  which  were  introduced  in  evidence,  are  as  fol- 
lows: 

"  Item  11.  I  will  and  direct  that  my  plantation  known 
as  Fullerville,  lying  partly  in  Washington  and  partly  in 
Laurens  county  in  said  State,  shall  be  divided,  as  soon 
after  my  death  as  possible,  into  two  parts  or  shares  as 
nearly  equal  in  the  number  of  acres  as  may  consist  with 
equality  in  value,  including  in  one  part  or  share  No.  1 
the  portion  of  land  lying  in  Washington  county  with 
the  mills  and  other  water  privileges,  and  in  the  other 
part  or  share  No.  2  the  portion  of  land  lying  in  Laurens 
county.  But  should  the  land  in  either  county  be  con- 
siderably greater  in  quality  than  that  in  the  other,  then 
I  do  not  desire  that  the  county  lines  should  govern  in 
setting  off  the  shares,  my  object  being  only  to  make  two 
plantations  of  as  nearly  equal  size  as  possible,  to  accom- 
plish which  the  county  lines  may  be  disregarded,  and 
the  difference  in  the  value  of  the  two  shares  shall  be 
made  good  to  the  least  valuable  share  in  the  manner 
hereinafter  directed. 

"Item  12.  I  give  and  devise  share  number  1,  men- 
tioned in  item  eleven,  to  my  beloved  daughter  Malvina 
V.  Parsons,  for  her  sole  and  separate  use  for  and  during 
the  term  of  her  natural  life  only,  free  and  exempt  from 
the  debts,  contracts,  liabilities  or  disposition  of  her  pres- 
ent or  any  future  husband ;  and  from  and  immediately 
after  the  death  of  the  said  Malvina  V.  Parsons,  I  give 
and  devise  the  same  tlnto  her  child  or  children  living  at 
the  time  of  her  death,  and  their  heirs  forever,  but  in  de- 
fault of  any  child  living  at  the  time  of  her  death,  then 
the  said  land  to  return  to  and  be  equally  divided  among 
my  children  and  other  legal  representatives  per  stirpes; 
provided  always,  that  the  share  or  shares  falling  to  her 
sons  Thomas  Henry  Parsons  and  James  William  Par- 
sons, according  as  one  or  both  may  survive  her,  shall  re- 
main to  him  or  them  for  and  during  the  term  of  their 
respective  natural  lives  only,  remainder  to  their  children 
living  at  the  time  of  their  death  and  their  heirs  forever, 
but  in  default  of  such  children,  remainder  to  the  other 
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lineal  representatives  of  my  said  daughter,  but  in  default 
of  any  other  lineal  representatives  of  ray  said  daughter 
at  the  death  of  the  said  Thomas  Henry  Parsons  and 
James  William  Parsons,  remainder  over  to  be  equally 
distributed  among  my  children  and  their  lineal  repre- 
sentatives per  stirpes/' 

The  codicil  was  as  follows,  to  wit: 

"  It  is  will  and  desire  that  the  devises  contained  in 
the  11th  and  12th  items  of  my  said  last  will  and  testa- 
ment be  so  changed  as  to  read  thus:  I  give  and  devise 
my  FuUerville  plantation,  lying  partly  in  Washington 
and  partly  in  Laurens  county  in  said  State,  embracing 
all  the  lands  attached  to  said  premises,  unto  my  beloved 
daughter  Malvina  V.  Parsons,  for  her  sole  and  separate 
use  for  and*  during  the  term  of  her  natural  life  only, 
free  and  exempt  from  the  debts,  contracts,  liabilities  or 
disposition  of  her  present  or  any  future  husband;  and 
from  and  after  her  death  the  said  devised  property  in 
this  item  of  this  codicil  named,  to  be  subject  to  all  the 
conditions,  restrictions  and  limitations  in  said  12th  item 
in  said  last  will  and  testament  set  forth." 

The  executors  of  the  testator  delivered  the  property 
described  to  Malvina  V.  Parsons,  and  she  remained  in 
possession  until  her  death  in  1874.  She  left  only  two 
children,  William  H.  Parsons,  who  died  in  1887  (he 
being  the  husband  of  one  and  the  father  of  the  other  of 
the  defendants  in  this  case),  the  other  of  said  sons  being 
Thomas  A.  Parsons,  who  died  on  January  7th,  1894. 
Though  there  is  an  apparent  discrepancy  between  the 
names  of  these  two  sons  as  expressed  in  the  pleadings 
and  as  stated  in  the  will,  the  evidence  explained  satis- 
factorily how  this  discrepancy  occurred,  and  it  may  be 
taken  as  a  fact  that  they  are  the  same  persons  mentioned 
by  the  testator  in  his  will.  Thomas  A.  Parsons  (one  of 
the  sons  of  Malvina  V.  Parsons),  who  did  not  marry,  was 
the  father  of  T.  A.  Parsons,  one  of  the  plaintiff's  in  this 
suit,  and  by  an  order  of  the  superior  court,  dated  Sep- 
tember 30th,  1892,  caused  T.  A.  Parsons,  one  of  the 
present  plaintifts,  to  be  regularly  and  duly  legitimated. 
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After  the  death  of  T.  A.  Parsons,  the  defendants,  who 
were  the  wife  and  daughter,  respectively,  of  W.  H.  Par- 
sons the  brother  of  T.  A.  Parsons  deceased,  entered  and 
took  possession  of  the  premises  which  had  been  appor- 
tioned to  T.  A.  Parsons  for  his  life-estate  under  the  terms 
of  the  will  of  Henry  P.  Jones.  An  equitable  petition 
was  filed  by  Thomas  B.  Hicks,  who  was  the  administra- 
tor of  T.  A.  Parsons  deceased,  and  by  T.  A.  Parsons 
(the  legitimated  son),  setting  up  title  in  the  latter  to  the 
property  in  controversy,  and  claiming  the  right  to  the 
possession  of  the  premises,  and  as  well  an  accounting 
from  the  defendants  for  rents,  etc.,  and  praying  for  in- 
junction and  the  appointment  of  a  receiver.  It  appeared 
that  the  defendants  were  entirely  solvent,  but  upon  the 
hearing  the  court  denied  the  injunction  upon  the  ground 
that  the  plaintifts  exhibited  no  such  title  or  interest  in 
the  premises  as  justified  the  grant  of  an  injunction  at 
their  suit.  These  are  the  substantial  facts  upon  which 
the  issues  made  in  this  case  are  presented,  and  upon  these 
we  are  to  determine  whether  or  not  the  plaintifts  had 
any  title  to  the  property  claimed. 

1-2.  We  will  first  consider  what  the  real  status  of  this 
natural  son  is.  At  common  law  the  rights  of  a  bastard 
were  few,  and  they  such  only  as  he  could  acquire.  Hav- 
ing no  inheritable  blood  by  operation  of  the  law  of  de- 
scent, no  estate  could  be  imposed  upon  him.  For  in 
order  to  take  by  descent  he  must  be  capable  of  inherit- 
ing, and  this  he  could  not  do  because  he  was  not  and 
could  not  be  an  heir.  Having  the  capacity  to  labor, 
there  was  no  legal  impediment  to  the  acquirement  of  an 
estate  by  him.  Being  without  inheritable  blood,  he  was 
of  kin  to  no  one,  could  have  no  ancestor,  could  be  heir 
to  no  one,  and,  for  the  same  reason,  he  could  have  no 
heirs  save  those  of  his  own  body.  In  process  of  time, 
however,  the  rigor  of  the  common  law  has  been  in  most 
countries  where  its  rules  prevail  much  abated,  and  its 
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asperities  so  softened  and  tempered  by  humane  legisla- 
tive enactment,  that  bastards  have  many  rights  and  are 
now  accorded  many  privileges  which,  under  the  common 
law,  were  denied  them.  To  this  spirit  of  liberality, 
which  at  the  present  time  seems  to  pervade  the  whole 
scheme  of  legislation  with  respect  to  these  unfortunates 
who  are  in  no  sense  responsible  for  their  existence,  may 
be  attributed  the  statutes  which  are  now  of  force  in  this 
State  and  by  which  the  condition  of  the  bastard  is  vastly 
improved. 

The  General  Assembly  early  saw  the  propriety  of 
allowing  a  bastard  to  inherit  from  its  mother,  and  bas- 
tard children  of  the  same  mother,  without  reference  to 
their  paternity,  to  inherit  each  from  the  other.  The  law 
of  escheats  forfeited  to  the  State  the  estates  of  such 
persons  who,  dying  intestate,  left  no  heirs.  It  was  held  by 
some  of  the  courts,  that  for  want  of  inheritable  blood  in 
her  descendants  the  bastard  children  of  a  mother  dying, 
intestate  were  incapable  of  taking  her  estate,  and  by 
force  of  the  statute  the  same  was  forfeited  to  the  State 
to  the  exclusion  of  those  who  upon  the  commonest 
principles  of  humanity  should  and  would  have  been 
the  recipients  of  her  bounty.  For  remedy  of  this  pal- 
pable injustice,  in  1816  the  legislature  passed  an  act  the 
provisions  of  which  are  contained  in  section  1800  of  the 
code,  and  which  relieves  bastards  of  some  of  the  dis- 
abilities imposed  by  the  common  law.  So  the  act  of 
1850  was  passed  to  allow  bastard  children  of  widows  to 
inherit  equally  with  those  who  were  legitimate. 

The  status  of  the  bastard  as  fixed  by  the  common 
law,  except  as  changed  by  statute,  remains  under  our 
system  of  laws.  The  rules  of  the  common  law  gener- 
ally are  recognized  by  our  code,  and  with  respect  to  all 
matters  in  which  it  has  not  been  changed  by  legislative 
enactment,  or  in  process  of  time  by  judicial  decision  to 
meet  the  varying  conditions  in  the  affairs  of  men  which 
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have  arisen  iu  the  onward  march  of  progressive  civiliza- 
tion, remain  unchanged.  Bearing  in  mind  his  original 
status,  the  changes  made  by  previous  laws,  and  mindful 
of  the  further  fact  that  in  some  cases  a  reputed  father 
might,  as  far  as  possible,  desire  to  make  reparation  for 
the  wrong  he  had  done  the  unfortunate  and  innocent 
oftspring  of  his  lustful  desire,  the  legislature,  from  time 
to  time,  passed  individual  enabling  acts,  and  this  prac- 
tice was  continued  until  the  adoption  of  the  general  law 
upon  that  subject,  approved  March  the  6th,  1856,  pre- 
scribing the  manner  by  which  persons  born  illegitimate 
might  be  rendered  legitimate,  the  provisions  of  which 
act  are  incorporated  in  section  1787  of  the  code.  The 
purpose  of  this  act,  as  expressed  in  its  title,  was  to  "pre- 
scribe the  manner  in  which  persons  born  illegitimate 
should  be  made  legitimate."  In  the  legislative  mind 
was  this  purpose.  It  had  the  power  to  confer  upon 
such  a  child  in  the  act  of  legitimation  all  of  the  attri- 
butes, including  inheritable  blood,  of  a  perfect  son  born 
in  lawful  wedlock;  it  had  the  power  to  purge  his  blood 
of  all  impurity,  and,  despite  the  strictest  rule  which 
ever  prevailed  under  the  ancient  feudal  system,  make 
him  eligible  to  the  succession.  The  whole  subject,  as 
to  how  far  and  to  what  extent  it  would  confer  inherit- 
able blood  was  within  the  scope  of  legislative  power. 
One  word  without  qualification  was  sufficient  to  give 
him  this  status,  and  that  one  word,  without  more,  "le- 
gitimate." To  have  said  in  the  act  that  upon  compli- 
ance with  its  terms,  the  court  shall  pass  an  order  de- 
claring said  child  "legitimate," according  to  an  unbroken 
current  of  authority,  this  language,  without  more,  would 
unquestionably  have  conferred  upon  him  the  power  to 
inherit  from  his  father.  According  to  most  of  the  ad- 
judicated cases,  it  would  have  injected  into  his  veins  in- 
heritable blood  in  its  most  comprehensive  sense,  and 
have  authorized  him  through  his  reputed  father  to  take 
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by  descent  from  ancestors  on  the  paternal  line.  Then 
why  make  any  addition  to  this  simple  statement  that 
the  child  be  made  "legitimate"?  why  add  the  further 
significant  words,  "and  capable  of  inheriting  from  his 
father"?  We  have  already  seen  that  this  language 
could  not  and  did  not  enlarge  the  capacity  of  the  child 
to  take  if  he  was  "  legitimate."  Then  that  one  word 
expressed  the  quality  of  being  able  to  take  by  inherit- 
ance, certainly  from  his  father,  probably  in  its  broadest 
sense.  If  then  these  words  could  not  enlarge  the  scope 
of  the  term  "legitimate,"  what  could  have  been  the 
purpose  of  the  legislature  in  adding  them  ?  Could  they 
operate  as  a  limitation  upon  its  ettect  in  its  more  ex- 
tended sense?  It  must  be  borne  in  mind  that  in  the  in- 
terpretation of  a  statute,  it  must  be  so  construed  as  that 
all  the  language  employed  by  the  legislature  may  be 
given  some  meaning.  Courts  will  always  presume  that 
the  legislature  uses  language  appropriate  to  the  expres- 
sion of  the  legislative  purpose,  and  therefore  do  not  feel 
at  liberty  to  disregard  any  portion  of  the  language  em- 
ployed by  it  in  the  expression  of  its  design,  unless  the 
same  be  without  meaning  or  bear  a  most  absurd  or  unrea- 
sonable significance.  When  we  consider  then  that  the 
introduction  of  these  words  could  neither  enlarge,  give 
scope  to  nor  emphasize  in  any  way  the  word  "legitimate," 
we  naturally  conclude  that  the  legislature,  in  discussing 
the  matter,  reached  the  conclusion  that  the  word  "le- 
gitimate," standing  alone,  was  too  broad.  It  might 
well  have  concluded  that  while  it  was  in  consonance 
with  a  sound  public  policy  to  enable  a  contrite  parent 
out  of  his  own  estate  by  this  process  of  legitimation  to 
provide  for  his  natural  son,  and  by  recognition  of  the 
relation  in  addition  relieve  him  of  the  imputation  cast 
upon  him  by  reason  of  his  birth,  yet  to  enable  the 
father  by  this  simple  judicial  contrivance  to  confer  upon 
his  bastard  son  inheritable  blood  generally  might  operate 
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greatly  to  the  prejudice  of  others  who  stood  with  the 
reputed  father  in  the  same  relation  to  a  common  ances- 
tor. The  legislature  might  have  well  considered  that 
such  an  ancestor  would  have  no  interest  in  making  a 
bastard  descendant  equally  with  his  other  legitimate  de- 
scendants a  recipient  of  his  bounty.  It  might  well  have 
concluded  to  limit  the  effect  of  this  proceeding  to  en- 
abling the  illegitimate  to  inherit /rom  the  father,  with- 
out likewise  enabling  him,  by  inheritance  through  the 
father,  to  take  by  descent  from  the  ancestors  of  the 
latter  an  estate  which  did  not  vest  in  his  lifetime.  The 
father  had  the  right  to  dispose  of  his  property  as  he  saw 
proper,  and  the  General  Assembly  could  see  no  good 
reason  in  morals  or  law  why  as  to  his  own  estate  the 
father  could  not  by  his  own  voluntary  act  place  his  bas- 
tard children  in  the  direct  line  of  legal  succession.  Thus 
applied,  all  of  the  words  of  the  statute  may  be  ration- 
ally employed  in  its  interpretation.  So  interpreted,  it 
becomes  a  highly  beneficial  statute,  producing  no  evil 
consequences,  entailing  no  hardships,  working  no  in- 
justice, and  conferring  upon  the  subject  of  its  benefac- 
tions whatever  the  parent  would  have  the  legal  or  moral 
right  to  give. 

The  views  herein  expressed  are  in  perfect  harmony 
with,  and  are  supported  and  sustained  by,  adjudications 
of  this  court  made  upon  special  legitimating  statutes 
passed  before  the  adoption  of  the  general  law  upon  the 
subject  which  is  embraced  in  the  section  of  the  code 
hereinbefore  referred  to.  In  the  leading  case  of  Shelton 
et  al.  V.  Wright,  25  Georgia,  page  686,  this  court  states 
broadly  that  such  statutes  are  to  be  strictly  construed, 
and,  so  construing  the  particular  statute  then  under  con- 
sideration, it  holds  that  a  statute  which /m%  legitimated 
and  made  the  illegitimate  the  heir  at  law  of  her  re- 
puted father  and  made  her  capable  in  law  of  inheriting 
the  property  of  her  reputed  father  as  though  born  in 
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lawful  wedlock,  would  confer  upon  the  person  legitima- 
tized by  ita  provisions  the  power  to  take  by  inheritance 
the  property  of  the  reputed  father.  By  the  very  terms 
of  this  act,  not  only  was  she  legitimated  so  as  to  ena- 
ble her  to  take  from  the  father,  but  she  wslb  fully  legit- 
imatized— in  other  words,  rendered  for  all  purposes 
legitimate  and  competent  to  take  any  property  coming 
from  her  father.  This  court  held  that  the  words  fully 
legitimate  were  not  qualified  by  the  subsequent  expression 
**  and  competent  to  take  the  property  of  the  father  as 
though  born  in  lawful  wedlock,"  and  were  not  thereby 
restricted  in  their  application  to  an  inheritance  from  him 
direct,  so  as  to  exclude  an  inheritance  from  a  legitimate 
child  of  the  father  as  to  property  coming^om  him.  But 
we  apprehend  a  diftereut  question  would  have  arisen, 
even  though  the  child  were  legitimated  as  the  child  of 
the  father,  if  the  inheritance  were  of  property  descend- 
ing upon  the  maternal  line  of  the  legitimate  children 
or  otherwise  than  through  him.  The  legislature  may 
well  leave  a  man  free  to  dispose  of  his  own  property, 
either  by  will  or  act  of  legitimation.  This  decision  goes 
no  further  than  to  declare  that  with  respect  to  such 
property  an  heir  may  be  created  by  act  of  the  legisla- 
ture. But  where  others  are  jointly  interested  in  an  in- 
heritance as  remaindermen  or  otherwise,  in  so  far  as  the 
interest  of  such  person  can  be  affected  thereby,  the  law 
recognizes  no  such  method  of  creating  an  heir. 

From  the  section  of  the  code  in  question  and  from 
the  act  of  legitimation  from  which  that  section  is  codi- 
fied the  word  fully  is  omitted.  As  we  have  seen,  we 
may  fairly  presume  that  this  omission  was  intentional. 
While  the  tendency  of  the  courts  has  been  recently  to- 
ward the  adoption  of  rather  more  liberal  rules  for  the 
interpretation  of  statutes  of  legitimation,  than  those 
which  formerly  prevailed,  we  conclude  that  the  wisest 
and  most  conservative  construction  to  place  upon  this 
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statute  is  that  which  gives  full  scope  and  expression  to 
all  powers  of  a  reputed  father  over  his  own  estate,  and 
at  the  same  time  protects  others  who  may  be  interested 
with  him  as  heirs  of  a  common  ancestor,  against  the 
possibility  of  having  coheirs  created  out  of  the  order 
of  nature.  We  therefore  hold  that  in  proceeding  under 
section  1787  of  the  code,  the  judgment  therein  author- 
ized does  not  have  the  ejttect  to  render  legitimate  a  bas- 
tard child  according  to  the  full  significance  of  that  term, 
but  only  the  effect  to  render  him  so  far  legitimate  as 
will  enable  him  to  inherit  from  his  father. 

8.  We  will  now  consider  whether  the  plaintiff  in  this 
case  took  as  a  purchaser  under  the  will  of  Henry  Jones, 
by  virtue  of  the  devise  contained  in  the  items  thereof 
which  hereinbefore  appear.  By  the  terms  of  this  will 
the  estate  devised  was  limited  to  the  reputed  father  and 
his  children,  and,  he  dying  without  children,  remainder 
over  in  fee  to  the  children  of  his  brother.  In  arriving 
at  the  true  interpretation  of  these  words — ^at  the  true 
construction  to  be  placed  upon  this  bequest,  it  is  neces- 
sary to  determine  what  was  the  intention  of  this  testa- 
tor, and  to  that  end  it  is  necessary  to  some  extent  to 
inquire  as  to  the  legal  significance  of  the  terms  employed 
by  him  in  the  expression  of  that  intent.  The  will  itself 
being  free  from  ambiguity,  its  meaning  must  be  arrived 
at  by  reference  to  its  own  terms  and  without  resort  to 
extrinsic  facts  or  circumstances.  In  reaching  a  result, 
then,  it  will  not  be  unprofitable  to  bear  in  mind  a  few 
general  propositions,  the  correctness  of  which  will  not 
oe  seriously  questioned.  (1)  The  law  indulges  no  pre- 
sumptions against  the  right  of  the  heir  standing  in  the 
direct  line  of  legal  succession.  (2)  Without  the  use  of 
language  clearly  manifesting  such  a  purpose,  a  testator 
will  not  be  presumed  to  intend  to  extend  his  bounty  to 
other  than  those  who  are  authorized  to  take  by  descent. 
(8)  The  word  chUdreriy  as  a  general  rule,  means  legitimate 
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childrerr,  and  will  not  be  extended  by  implication  so  as 
to  embrace  children  other  than  legitimate,  unless  such 
construction  be  necessary  to  carry  into  effect  the  mani- 
fest purpose  of  a  testator. 

What  is  the  legal  status  of  this  plaintiff?  Whether 
he  sues  as  the  heir  at  law  of  his  reputed  father,  or  by 
virtue  of  a  supposed  right  as  a  purchaser  under  his  great- 
grandfather's will,  he  cannot  recover,  because  the  estate 
to  his  father  was  limited  by  the  express  terms  of  the 
will  to  enjoyment  by  him  during  his  natural  life;  at  his 
death,  the  remainder  interest  in  fee  was  vested  in  his 
children,  and  he  having  none,  in  the  children  of  his 
brother.  Does  this  plaintiff  come  within  the  class  of 
persons  who  could  take  under  this  provision  of  the  will? 
Was  he  in  legal  contemplation  the  child  of  Thomas  A. 
Parsons?  Was  he  such  a  child  as  the  testator  can  be 
legally  presumed  to  have  had  m  contemplation  at  the 
time  of  the  execution  of  the  will?  We  have  seen  that^ 
though  he  might  have  been  of  the  blood  of  Thomas  A. 
Parsons,  and  while  he  was,  at  the  instance  of  his  reputed 
father,  made  legitimate  by  an  appropriate  order  of  the 
court,  yet  that  the  legal  effect  of  such  judicial  legitima- 
tion was  only  to  so  far  confer  upon  him  a  status  as  a 
legitimate  child  as  to  enable  him  to  inherit  from  hia 
father.  For  all  other  purposes  he  was  still  a  bastard. 
He  could  take  by  force  of  the  statute  as  the  heir  of  his 
father,  but  he  could  not  thus  take  as  a  purchaser  under 
the  will  of  his  great-grandfather.  There  is  nothing  in 
the  will  justifying  the  inference  that  it  was  the  intent 
of  the  great-grandfather  to  include  him  as  a  legatee 
thereunder.  His  rights  are  referable  to  strict  law.  No 
presumptions  will  be  indulged  in  his  favor,  and  we  will 
presume  that  the  testator  intended  to  use  the  word  chil- 
dren with  reference  to  its  strict  legal  significance,  rather 
than  as  in  its  conventional  sense  it  is  occasionally  em- 
ployed.   To  undertake  to  presume  at  this  late  day  that 
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it  was  the  purpose  of  this  testator  to  provide^  by  his  will 
for  all  his  descendants,  legitimate  or  illegitimate,  and 
that  he  intended  as  he  employs  the  term  children  to  ap- 
ply it  indiscriminately  to  all  descendants  without  refer- 
ence to  antecedents  or  the  circumstances  of  birth,  not 
only  does  violence  to  his  expressed  desire  legally  mani- 
fested by  the  terms  of  his  will,  but  it  may  not  wholly 
consist  with  his  idea  of  the  propriety  of  indiscriminately 
mixing  up  descendants.  His  ideas  upon  the  propriety 
of  begetting  illegitimates,  and,  after  they  were  begotten, 
to  what  extent  the  father's  obligation  to  provide  for 
them  would  justify  their  adoption,  might  have  greatly 
differed  from  those  of  his  grandson.  He  might  have 
been  perfectly  willing  that  this  grandson  in  the  high 
and  honorable  state  of  lawful  wedlock,  without  refer- 
ence to  the  walks  of  life  from  whence  his  wife  might 
come,  should  transmit  his  name  and  with  it  his  estate 
to  his  posterity,  while,  on  the  other  hand,  he  might  not 
have  been  willing  that,  stepping  aside  from  this  honor- 
able estate,  this  grandson  should  bring  reproach  upon 
his  name  by  conferring  it  upon  one  whose  only  title  to 
estate  or  name  resulted,  not  from  the  order  of  nature 
operating  in  accordance  with  the  ordinances  of  God, 
but  by  virtue  of  the  statute  in  such  case  made  and  pro- 
vided. At  any  rate,  whatever  may  have  been  the  in- 
tention of  the  testator  with  respect  to  such  descendants, 
he  used  no  such  language  as  expressly  or  by  fair  impli- 
cation can  justify  the  inference  that  he  intended  to  use 
the  word  children  in  other  than  the  sense  in  which,  ac- 
cording to  its  strict  legal  significance,  it  is  authorized 
to  be  employed.  He  used  no  language  which  would 
embrace  within  its  meaning  the  plaintiff  or  designate 
him  as  an  intended  recipient  of  his  bounty.  He  there- 
fore took  no  estate  under  the  will  in  question,  has  no  in- 
terest in  the  property  in  controversy;  and  the  court 
properly,  upon  that  ground,  denied  the  prayer  of  his 
petition.  Judgment  affirmed. 


Digiti 


zed  by  Google 


INDEX. 


Note.— Judge  Howard  Van  Epps,  of  the  City  Court  of  Atlanta, 
and  Judge  John  W.  Akin,  of  the  City  Court  of  Cartersville,  are  to- 
gether engaged  in  the  preparation  of  an  Index-Digest.  By  permis- 
sion of  the  authors,  we  borrow  from  their  work  the  Index  to  this 
volume.  Their  work  will  be  in  three  volumes  of  one  thousand  pages 
each,  and  will  cover  the  entire  body  of  Georgia  case  law,  embracing 
•*  Georgia  Decisions,"  the  two  Charlton's  and  Dudley's  Reports,  and 
the  Reports  of  the  Supreme  Court  of  Georgia,  vols.  1-100  inclusive. 
The  subdivisions  of  topics  which  will  appear  in  the  main  work  do  not 
appear  here,  because  not  applicable  to  the  restricted  quantity  of 
matter  found  in  a  single  report.  Reporters. 


A  C  C  O  U  N  T8 .    See  Open  Accoainto. 

Books,  when  properly  authenticated,  primary  evidence :  account 
how  proved  where  books  not  produced.    517(5). 

Goods  famished  to  third  person,  on  authority  of  defendant: 
stipulation  as  to  giving  notice  when  amount  furnished  in  any 
month  reaches  certain  sum,  binding.    617(4). 

Money  paid  out,  at  request  .of  another,  in  purchasing  checks  of 
third  person,  recoverable.  517(3).  Checks  should  be  deliv- 
ered, tendered,  or  produced  at  trial.    Id, 

Receiver,  under  §31 49(a),  appointed  at  instance  of  open  account 
creditors  with  claims  in  part  due.    414(3). 

ACCORD  AND  SATISFACTION. 

Plea  of,  not  setting  up  terms,  or  agreed  result  as  to  release,  etc., 
no  defense.    649(3). 

Bescission:  Fraud  or  mental  incapacity  claimed,  tender  back  es- 
sential to.    626.    As  to  inabilit}'  arising  from  poverty.    Id, 

ACTIONS. 

Dismiss,  motion  to,  because  no  cause  of  action  set  forth,  may  be 
made  at  any  term.    334. 

Jurisdiction.  Non-resident  defendants:  See  "  Jurisdiction,"  under 
Mortgages. 

Misjoinder.  Surety  resident,  not  joined  with  non-resident  princi- 
pal, when.    153. 
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ACTIONS— conftnw^d. 

Money  paid  out,  at  request  of  another:    See  Accounts. 

Mortgage.  Petition  here  was  not  to  enforce  lien,  but  for  general 
judgment  against  mortgagor,  and  also  against  non-resident 
purchasers.    87(1). 

Parties.    Interpleader:    Debtor  filing  petition  for,  against  his 
creditor,  and  lien  creditors  of  his  creditor,  his  creditor  neces- 
sary party  to  distribution  of  fund.    642(1).     Without  this, 
court  could  not  pay  fund  to  lien-creditors.    Id, 
Minors :    See  "  Removal  of  trustee,"  under  Trusts  and  Trustees. 

Plaintiff  in  Ejectment  dying,  personal  representative  proper 
party ;  but  heirs  made  so  by  order,  good  until  reversed.  540(3). 

Railroads.  Grantor  in  deed  to  railroad  suing  to  recover  back  be- 
cause enterprise  abandoned,  and  sold  out  to  another  company : 
other  company  proper  party  under  acts  1885,  p.  36.    780(4). 

ADMINISTRATORS  AND  EXECUTORS. 

Foreign  Administrators  and  Bzecutors.  Administrator  d.  b,  n., 
appointed  in  another  State,  cannot  be  made  a  party  plaintiff 
in  a  suit  brought  by  his  predecessor.  678.  Beaffirming  77  Oa. 
149. 
Domestic  administrator  cannot  be  made  a  party  to  suit  brought 
by  administrator  appointed  in  another  State.    678(3). 

Powers,  Duties  and  Liabilities.  Advice  of  counsel  named  in 
will  how  far  a  protection  to  administrator  c.  t,  a,    271(4). 

Minor  without  guardian,  administrator  cannot  apply  estate  be- 
longing to,  to  his  support,  without  order  of  ordinary.  270(2). 
Mother's  receipt  no  protection.  Id,  Will  court  of  equity 
ratify  it,  when  mother  received  it  and  paid  it  out  for  neces- 
saries?   Quxre.    Id.  271(3). 

Rent  of  land  for  current  year  of  intestate's  death  is  personalty, 
and  right  to  collect  it  is  in  administrator,  not  heirs.  579(1). 
Rent  collectible  by  heirs,  where  administrator  rents  out  land, 
when.  Id.  579(2) .  Conveyance  by  heirs,  right  of  purchaser  to 
collect,  when.     Id,  579(3). 

Warrant  title,  executors  cannot;   effect  of  warranty  in  their 
bond  and  deed.    469(2). 
Sales.     Caveat  emptor  J  doctrine  of,  relates  to  title;  purchaser  not 
concluded  as  to  misrepresentation  as  to  boundaries  and  quan- 
tity.   113(2). 

Leave  granted,  on  petition,  to  pay  debts,  after  probate  of  will  in 
common  form.    479. 

Purchased  at  own  sale:  heirs  delaying  more  than  seven  years 
after  majority  to  object,  administrator's  title  not  set  aside. 
496(1).  Citing  90  (?a.  550;  91  Ga.  199. 
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ADMINISTRATORS  AND  EXECUTORS— con^nwed. 
Sales.    Purchaser  entitled  to  no  land  not  embraced  in  his  pur- 
chase, though  some  of  excluded  tract  belonged  to  intestate. 
113(3). 

Svits  by.  Intruder :  action  by  administrator  to  eject,  not  lost  by 
partition  among  heirs,  heirs  not  having  taken  possession.    656. 

Parol  gift  of  land:  See  Gifts;  Partition. 

Parties:  administrator  suing,  joining  with  another  in  motion  to 
substitute  him  because  his  successor;  on  appeal  from  denial  of 
motion,  successor  made  coplaintiff  in  error,  in  Supreme 
Court    678(1). 

Suits  against :  Distributee  suing  administrator  for  assets  in  his 
hands;  one  in  whose  hands  he  had  placed  assets,  cannot  be 
joined,  when.    581(1). 

Jurisdic^on  as  to  such  codefendant,  who  was  a  non-resident,  not 
obtained  by  amendment  to  declaration  after  death  of  adminis- 
trator.    581(2). 

Witness:  Plaintiff  incompetent  as  to  transactions  between  him- 
self and  testatrix.    652(2). 

Year's  support.    See  that  title. 

ALIMONY.    See  Husband  and  Wife. 

APPEAL. 

Judgment  rendered  without  jury,  where  county  court  abolished 
pending  appeal,  no  issuable  defense  to  note  appearing.    51(5). 

Payment:  Defense  of,  sustained  in  justice  court,  plea  allowed 
filed  in  superior  court  on  trial,  When.    669. 

Beceiver  cannot  appeal  case  against  party  for  whom  he  was  made 
receiver,  unless  he  be  made  a  party  to  it.    Code,  J3615.    456. 

Time  of  entering  and  filing :  Costs  paid  by  draft  of  ordinary,  and 
bond  mailed  to  him  within  the  four  days,  sufficient,  though 
bond  taken  out  of  post-office  afterwards.    454. 

ARBITRATION  AND  AWARD. 

** Arbitrators,"  as  used  in  reference  here,  embraced  umpire,  and 
award  by  him  and  one  arbitrator,  other  dissenting,  binding. 
149(1). 

Judgment,  nunc  pro  tunc,  entered  on  award  of  two  arbitrators, 
other  dissenting,  but  no  exceptions  filed.    150(3). 

TTmpire :  Assent  of  dissenting  arbitrator  to  election  of,  presumed, 
where  dissent  put  on  other  grounds.    149(2). 
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ASSIGNMENTS.    See  Statutes. 

Assignor  suing  '*  for  use  "  of  assignee,  bad  in  form,  but  defect  not 
reached  by  general  demurrer.  787(1).  Citing  55  Ga.  403; 
94  Qa,  663. 

Ohoses  in  action,  though  ''not  negotiable/'  assignable  as  col- 
lateral security,  since  code  of  1863.  750(1).  Creditor  may  be 
preferred  by  insolvent  debtor.  Id,  Overruling  94  Ga,  16U 
Citing  82  Ga.  1.    Distinguishing  84  Ga,  403. 

Preference:  See  "  Choses  in  Action,"  ante,  under  this  title. 

Receiver  as  affecting  choses  in  action  transferred  as  collateral  se- 
curity. 61(3).  And  see  "Assignment"  under  Injunction  andL 
Receiver,  subdivision  Receiver. 

ATTACHMENT. 

Amendment:  See  ''Identity,"  po^,  under  this  title. 
Act  October   25,  1889.     Affidavit  amendable  by  adding  "and 
county  "  to  "  about  to  remove  without  the  limits  of  the  State." 
429(1). 
Declaration  amendable  after  first  term ;  damages  cannot  exceed 
sum  claimed  in  attachment.    407(3). 

Fraudulent  debtor :  Refusal  to  remove  attachment  under  facta^ 
here,  not  error.    303. 

Identity  of  person  against  whom  writ  issued  being  uncertain^ 
affidavit  and  bond  may  be  looked  to,  and  if  made  certain,  writ^ 
not  dismisseil,  it  being  amendable.    260(2). 

Lien.  Amending  act  of  1891  (Acts  1890-1,  p.  74)  constitutionaU 
609(1). 
Attaching  creditor,  to  get  benefit  of  this  amendment,  must  show 
that  suit  in  which  older  judgment  was  rendered  was  beguik 
after  the  levy.  610(4). 
Fraction  of  day  not  regarded,  where  levy  made  and  suit  brought- 
on  same  day.  610(2).  Judgment  first  rendered  in  the  action 
begun  by  suit,  takes  priority.    610(3).    Citing  Code,  §3331. 

Mortgage  in  Alabama  of  railroad  property,  held  to  protect  loco- 
motives here  from  seizure  under.  619(1).  Payment  of  debt- 
condition  precedent  619(2).  §2892  of  code  of  Alabama  not 
apply,  when.    Id, 

Possession  of  defendant  not  negatived  by  return  of  levy  stating 
it  was  seized  at  railroad  depot.    260(3). 

Seturnable  to  superior  court  of  any  county,  if  debtor  non-resi- 
dent, whether  he  has  efiects  there  or  not.  413.  Construing 
Code,  §3272. 

Traverse :  Burden  of  proof  on  plaintiff,  but  contrary  charge  harm- 
less, where  he  has  successfully  carried  the  burden.    260(1). 
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ATTACHMENT— cow/in«<jd. 

Traverse  :    Pending  when  attachment  case  comes  on  for  trial, 
whole  should  be  tried  together.    672(2). 
Replevin  by  defendant  not  defeat  his  right  to,  and  exclusion  of 

evidence  in  support  of,  error.    672(2).    Citinj?  92  Ga.  429. 
Replevy  by  defendant,  not  affect  his  right  to  sustain  his  traverse 
by  evidence.    429(2). 
Verdict:  Traverse  and  main  case  tried  together,  one  signature  of 
foreman  to  both  findings  separated  by  small  space,  sufficient. 
260(6).    . 

ATTORNEY  AND  CLIENT. 

Advice  of  counsel  named  in  will,  how  fa^  a  protection  to  adminis-^ 

tratorc^a.    271(4). 
Both-sides:    Claim  of  right  to  represent  debtor  and  one  of  hi& 

creditors,  in  contest  between  creditors  over  fund  in  court,  not 

recognized  here.    643(2). 
Fees  under  Twitty  bill.    See  "Attorney's  fees,"  under  Contracts. 
Husband  and  Wife :  Joint  suit  against,  no  implied  authority  m 

husband  to  employ  attorney  to  defend.    671. 

AUDITORS  AND  MASTERS. 

Bvidence,  whether  some  omitted  from  report  or  not,  not  triable 
by  jury.    126(1). 
Discretion  of  judge  as  to  trying  question.    Id, 
Judge  here  trying,  and  deciding  against,  not  controlled.    127(2)» 

Exceptions.  Jury  not  necessary  on  trial  of  exceptions  to  audi- 
tor's report,  under  petition  filed  under  insolvent  trader's  act. 
736(6).  Citing  §3149(a).  Acts  1884-6,  p.  98.  77  Qa.  118;  80  Qa. 
27;  90  Gfa.  590. 

Verdict  must  be  on  each  exception  seriatim.  Error  to  allow  gen- 
eral verdict  **  if  jury  sustain  report  in  full."  270(1).  Citing 
Code,  §4203. 

BANKS. 

Depositor  of  insolvent  bank  may  set  off  his  deposit  against  note 
due  by  him  to  bank.  98.  And  this  though  bank  was  State 
depository  and  in  hands  of  receiver.  95(1).  Order  of  court 
allowing  such,  receiver  acts  at  his  peril  in  recognizing  fact  and 
amount  of  deposit  95(2). 

Beceivers :  See  "  Depositor,"  antey  under  this  title. 
Receiver  suing,  debtor  may  make  any  defense  which  he  could 
against  bank  itself.    97.    Citing  24  Ga.  249. 

Set-off:  See  ''  Depositor/'  anU^  under  this  title. 
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BAULKS— continued. 
State  Depositories:  See  "Depositor,"  anU,  this  title. 
Lien  of  State,  extent  oL   97.   Citing  66  Ga.  609.   Not  defeat  de- 
positor's right  to  set  off  deposit  against  note.    Id. 
Trustee  depositing,  and  checking  out  fund,  even  to  pay  his  own 
debt  to  bank,  bank  protected  in  suit  by  him.    356(1).    And 
see  **  Bank  deposit "  under  Trusts  and  Trustees. 

BARTOW  COUNTY.    See  Counties  and  County  Matters. 

BILLS  OF  EXCEPTION.  See  Practice  in  Supreme  Court. 

BONDS. 

Blank:    Bond  of  tax-collector  signed  in  blank  as  to  amount, 

names,  etc.,  binds  sureties,  when.    37. 
Guardian's  bond :    See  ^'Bond,"  under  Guardian  and  Ward. 

BOND  FOR  TITLE.    SeeTitle. 

B  R I  DC  ES.    See  Boads  and  Bridges. 
BRUNSWICK.    See  Municipal  Corporations. 

BUILDINC  AND  LOAN  ASSOCIATIONS. 

Installments  maturing  up  to  time  of  trial,  recoverable.    563(3). 
Insurance,  sums  expended  for,  not  recoverable,  where  not  alleged 

in  declaration.    563(4). 
Usury :  Scheme  of,  whether  usurious,  open  to  inquiry ;  company 

not  being  strictly  a  B.  &  L.  Association,  as  in  Parker's  case  in 

46Ga.l6Q.    563(2). 

CERTIORARI. 

Affidavit  in  forma  pauperis^  minor  may  make.  209.  Citing  83  Ga. 
636. 

Appeal  or  certiorari:  Matters  of*  fact  in  dispute  in  justice  court, 
remedy  was  appeal ;  certiorari  dismissed.    425. 

Costs :  Certificate  as  to,  that  *'  all  the  costs  have  been  paid,"  con- 
strued.   660(2). 

Criminal  case  certioraried  from  county  court:  bill  of  exceptions 
must  be  tendered  within  20  days  of  decision  on.  74.  Citing 
Act  Sept.  7,  1891. 

Xyidence,  contrary  to,  being  one  ground  of,  evidence  should  be  set 
out ;  general  statement  that  no  witness  would  testify  to  com- 
mission of  offense,  insufficient.    552. 
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CERTIORARI-^coniinued, 
Overruling  of,  not  error  here.    699,  700. 

Second  writ  under  Code,  §2982 :  Costs,  new  certificate  as  to,  not 
necessary.    660(1). 

CHARGE  OF  COURT. 

Accomplice :  Charge  as  to  evidence  of,  suhstantially  correct  here, 

though  open  to  verbal  criticism.    395(4). 
^* Advancement "  or  "payment":    See  "Ademption  of  legacy," 

under  Legacies,  title  Wills. 
Auditor's  report:    Verdict  must  be  on  each  exception  aericUim, 

and  contrary  charge  error,    270(1). 

Burden  of  proof,  in  traverse  to  attachment,  is  on  plaintiff,  but 
contrary  charge  harmless  where  he  has  successfully  carried  it. 
260(1). ' 

Character  of  witneMes,  "  if  known  to  jury  personally,"  charged, 
error.    394.    Citing  90  Ga.  266. 

Delivery :  Acceptance  of  deed  essential  to.  50(1).  Criticising  73 
Oa.  309. 

Disclaimer  by  donee  of  land  after  seven  years  of  possession,  ad- 
missible as  tending  to  fix  true  boundary  of  tract  given ;  and 
charge  here  error.    186(6). 

Failure  of  consideration :  No  error  to  refuse  to  charge  on  partial 
failure,  when.    506(1). 
Request  to  charge  that  if  plea  sustained  verdict  should  be  for 

defendant,  denied,  when.    522(1). 
Work  done  by  dentist ;  proper  charge  as  to,  in  suit  on  account 
for.    506(1). 

Harmless  error.    See  New  Trial. 
Harmless  error  in  charge,  not  justify  new  trial.    528(2,  3).   And 
see  "  Double  rent "  under  Disposseesory  Warrants,  title  Land- 
lord and  Tenant. 

Intimating  or  expressing  opinion :  Two  writings  in  evidence, 
no  invasion  of  province  of  jury  to  say  they  are  not  inconsist- 
ent.   607(3). 

Mortuary  and  annuity  tables:  Charge  should  distinguish,  and 
also  point  jury  to  both  per  cent,  columns.    107(5). 

Negligence:  Charge  should  not  enumerate  acts  or  omissions 
wholly  outside  legal  standard  of  diligence.  142(2).  And  see 
''Stop  and  look,''  post,  under  this  title.  And  see,  generally, 
Negligence;  Railroads. 
Railroad  employees  injured.  See,  generally.  Injuries  to  Em- 
ployees, under  title  Railroads. 
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CHARGE  OF  GOV RT— continued. 
Permanent  injury:  Charge  reqairing  jury  to  use  tables,  ignor- 
ing that  injury  claimed  was  one  half  of  capacity,  decreased  abil- 
ity from  increasing  age,  and  contributory  negligence  of  plain* 
tiff,  error.    530. 
Declining  years,  decreasing  capacity,  error  to  fail  to  call  atten- 
tion of  jury  to.    458(6). 
Beasonable  doubt.    See  Criminal  Law. 

Bequest :  Broader  than  evidence  or  even  statement  of  accosed,^ 
denied.    772. 
Failure  to  give,  not  error,  where  covered  by  general  charge. 

146(1). 
General  charge  embracing,  refusal  not  error.    589(3). 
Oral  modification  of  written  request,  court  not  bound  to  respeeU 

142(1). 
Refusal  to  give  in  very  language  requested,  not  error  when  cov- 
ered by  general  charge.    76(2). 
Self-defense :  Drawing  pistol  first  in  quarrel  not  destroy  right  of 

self-defense,  when.    Charge  here,  error.    78(1). 
Statement  of  prisoner.    See  Criminal  Law. 
Stop  and  look  and  listen  before  crossing  public  crossing,  railroad 

company  not  bound  to,  and  charge  here  error.    142(2). 
Warning  minor  of  danger :  duty  to ;  proper  charge  as  to.    109(2). 
Citing  92  Ga.  712. 

CITY  COURTS.    See  Courts. 

CLAIM. 

Af&davit  in  forma  pauperis  must  be  made  by  claimant  himself,  not 
agent.    209.    Citing  83  Ga,  636. 

Alimony:  Land  sold  by  husband  pending  suit  for,  held  subject  to 
extent  of  one  fourth,  under  special  facts  here,    449. 

Daughter  claiming  under  conveyances  of  defendant,  her  father*, 
error  to  direct  verdict  for  her,  under  facta  here.    514. 

Dismissal  by  claimant,  of  his  claim,  not  allowed.  Withdrawal  not 
allowed  here,  because  claimant  had  stipulated  not  to  withdraw. 
676.  Remedies  of  plaintiff"  where  claimant  refuses  to  join 
issue.    Id, 

Fraud :  Mortgagor's  title  obtained  by,  holder  of  mortgage  for  pre- 
existing debt  holds  subject  to  the  implied  trust.    683(1). 
Grantor,  claiming,  may  not  attack  mortgage,  though  his  deed 
outstanding.    Id.    683(2). 
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•CLAIM — continued. 

Fraudulent  conveytece:  Deed  of  grantor  attacked  by  creditor 
as ;  evidence  that  grantor  was  then  liable  as  surety  on  tax-col- 
lector's bond,  admissible,  when.  625(5).  Account  books  in 
which  claimant  kept  accounts  agiunst  vendor  lost,  parol  evi- 
dence admissible.    Id,  625(7). 

Injunction :  Sale  of  land  by  sheriff  pending  claim,  no  reason  for 
enjoining  purchaser  from  conveying  Lis  pendent  would  be 
notice.    4t)6(2). 

Joint  claim  of  land  filed  by  husband  and  wife;  amendment  allow- 
ing each  to  claim  undivided  half;  motion  to  dismiss  twelve 
months  after,  too  late.  624.  Husband's  claim  tried  separately, 
id.  624(2).  Declarations  of  their  grantor  excluded  here.  Id. 
624(3). 

PurohaMr  during  pendency  of  claim  between  plaintififis  and  her 
vendor,  got  no  title.    Verdict  directed.    677. 

Secelver  appointed  to  conserve  rents  where  claimed  under  parol 
g\fiin  forma  pauperis,    493. 

Tender,  by  plaintiff  to  claimant,  who  had  bought  from  debtor  for 
inadequate  consideration  while  in  failing  circumstances,  of 
amount  he  paid,  not  render  subject  to  levy.    625(5). 

KLERKS  OF  SUPERIOR  COURT.    See  Officers. 

CODE  SECTIONS. 

4.  Par.  7.    Tax-collector's  bond,  signed  by  sureties  in  blank,  bind- 
ing, when.    37. 
Par.  8.    Bill  of  exceptions :  Last  day  for  tender  being  Sunday, 
next  day  superadded.    353(4). 

10.  Cited.    345. 

167.  Tax-collector's  bond,  signed  in  blank  as  to  amount,  names, 
etc.,  though  not  approved,  recorded,  etc.,  binding,  when.    37. 

296.  Eviction  of  intruders  under  24072,  county  court  has  jurisdic- 
tion of.    278(2). 

290(f).  Solicitor  entitled  to  no  fee  unless  case  actually  tried.   500. 

788.  Certiorari  sustained,  case  should  be  remanded  (evidence  con- 
flicting), not  dismissed.    697.    Citing  60  Ga,  100. 

916.  Tax-collector's  bond,  signed  by  sureties  in  blank,  binding, 
when.    38. 

:981.  Tax-collector's  bond,  signed  in  blank,  binding  on  sureties, 
when.    38. 
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CODE  SECTIONS— conhnw^rrf. 

1668(b).  Analysis  must  be  "official"  to  render  copy  admissible: 
when  so :  one  made  at  instance  of  purchaser  for  use  in  litiga- 
tion, not  so,  unless  act  27th  December,  1890,  complied  with. 
14(2).  Copy  of  record  of  department  of  agriculture  is  prwna 
facie  official,  and  admissible.    Id.  14(3). 

1689(a).  Special  law,  passed  since  general  law;  orjjianization  uuder, 
makes  good  corporation  de  facto,  whether  constitutional  or  not. 
306(1). 

1698*  Minor  temporarily  residing  in  another  county  when  father 
died,  his  residence  is  the  county  of  the  death.    286. 

1721.  Mortgage  made  to  pay  pre-existing  debt  pending  suit  for  ali- 
mony only,  prevails  over  judgment.    228(3). 

1787.  Legitimation  by  order  of  court  not  entitle  bastard  to  take 
estate  of  father  wliich  father  took  tender  will,  when.  814.  And 
see  **  Bastard,"  under  Parent  and  Child.  May  inherit  from 
father,  but  cannot  take  by  descent  an  estate  of  inheritance 
through  the  father.    Id,  816.    Citing  25  Ga,  636. 

1800.  Cited.    813.    And  see  "Bastards,"  under  Parent  and  Child. 

1817.  Dischar^d  surety  not  liable  to  new  surety,  who  has  paid 
past  default  of  guardian,  either  to  indemnify  or  contribute. 
405(1).  Consent,  to  share  loss  by  administrator  of  first  surety 
with  second,  pending  suit  against  both  by  ward,  not  binding, 
id.  405(2). 

1961.  Agreement  (oral)  to  pay  difference,  in  purchase  of  land  for 
benefit  of  maker,  not  within.    655. 

1968.  Receiver  as  affecting  choses  in  action  transferred  as  col- 
lateral security.    61(3).    And  see  "Assignment,"  under  In- 
junction and  Receiver,  subdivision  Receiver. 
See  §§1954^  (Code  of  1863),  and  see  94  Ga.  761. 

1964.  Future  acquired  property  cannot  be  mortgaged  (except  by 
railroads)  unless  within  the  terms  of  this  section.    319(2). 

1964>6  (Code  of  1863).  Choses  in  action,  though  not  "negotiable 
papers,"  assignable  as  collateral  security,  since  code  of  1863. 
Holding  in  94  Ga.  61,  overruled.    750(1). 

1966(a).  Record  not  defeat  judgment  against  purchaser,  where  one 
witness  but  no  probate.  466.  Citing  79  €ra.  427.  Rescission 
after  judgment  lien  attached,  of  no  effect.    94  Ga.  466. 

1966.  Whole  indebtedness,  though  part  not  due,  execution  may 
issue  for,  facts  being  stated.  133.  Garnishments  on  mort- 
gagor by  creditors  of  mortgagee,  not  prevent  foreclosure, 
when.    Id, 

1979.  Scenery  and  stage  outfit  of  opera  house  are  "  material  fur- 
nished," and  right  to  lien  exists.    100. 
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CX)DE  SECTIONS— continued. 

2040.  Waiver,  right  of.    346.    Citing  61  Ga.  105. 

8164.  iLevy  of  mortgage  fi.  fa.  on  personalty,  securing  same  debt, 
prevented  by  creditor,  surety  on  note  discharged  pro  tanto,    1 99. 

2176-7.  Foreclosure  by  surety  of  mortgage  given  him  to  secure  the 
joint  note  he  signed :  may  be  foreclosed  on  his  paying  the  debt 
either  in  money  or  by  his  own  note.  685.  Foreclosure  is  a 
waiver  of  right  to  subrogation  on  the  note.    Id. 

2244.  See  J§1954-5  (Code  of  1863),  ante. 
Credit  check  for  wages  is  assignable,  and  assignee  complying 
with  act  December  26,  1888,  may  sue  thereon  in  his  own 
name.    539. 

2640.  Administrator  paying  minor's  estate  to  mother  for  his  sup- 
port, not  protected.  275(2).  Will  court  of  equity  ratify  it, 
where  mother  receives  it  and  expends  for  his  necessaries? 
Quxre.    Jd.  277(8). 

2687.  Threat  to  resort  to  law  would  not  amount  to  duress,  properly 
charged.    672. 

2600.  Acceptance  essential  to  complete  delivery.  50(1).  Criticis- 
ing 73  Ga.  309. 

2697.  Inconsistent  clauses  not  create  real  ambiguity,  when.  195. 
Citing  70  Oa.  161 ;  79  Ga.  28.  Life-estate  conveyed  here,  though 
words  used  which  construed  alone  would  convey  fee.  94  Ga, 
192. 

2861.  Acceptance  sued  on  (in  justice  court),  being  in  the  name  of 
another  than  defendant,  admissible  without  proof,  when. 
408.    Citing  Code,  §§3454,  8472,  4149. 

2900.  Depositor  may  set  off  against  receiver  any  defense  which  he 
could  against  bank  itself.    97. 

2914.  **  Backed :"  Until  execution  properly  "  backed,"  constable 
of  another  county  cannot  levy  and  return.  670.  Dormancy 
not  prevented  by  entry  of  such  constable  before  it  was  backed. 

2914(a).  Par.  7.  Proceedings  to  set  aside  decree,  barred  after  three 
years,  where  defendant  served.  54(2).  Evidence  of  no  service 
should  be  clear  and  positive.    Id. 

2928.  Breach  of  contract  to  carry  safely  alleged,  four  years  allowed ; 
aliter  if  for  the  tort.    140. 

2982.  Costs,  new  certificate  as  to,  not  necessary.    660(1). 

2966.  See  §§2923,  3060. 

8088.  Evidence  of  plaintiff  and  sole  witness  for  defendant  conflict- 
ing, recovery  not  disturbed.    524. 

8060.  Breach  of  contract  to  carry  safely  alleged,  four  years  allowed; 
alUer  if  for  the  tort.    140. 
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-OODE  SECTIONS— con(tnt£<;d. 

8068.  Frand  and  breach  of  warranty,  as  to  quantity  of  land  sold, 
both  alleged,  election  compelled,  and  superfluous  allegations 
stricken.    184(1). 

-8097(c).  Jury  trial  not  had  on  question  of  omission  of  evidence 

from  report.    126. 
8149  et  seq.  Preferential  debts,  arising  under  so-called  "six  months 
rule"  for  labor  and  material  furnished  "to  conserve  the  prop- 
erty," not  prevail  over  older  mortgage  on  railroad.    735(1 ). 
8149(a).  Corporation  insolvent,  and  business  ceased;    receiver 
appointed  for.    61(1).    Citing  01  Ga.  284. 

.8149(a)  et  seq.  Master  or  auditor,  trial  of  facts  by,  subject  to  will 
of  legislature  in  extending  equity  jurisdiction.   736(6).    Citing 
Acts  1884-5,  p.  98;  77  Ga,  118;  80  Ga.  27;  90  Ga.  590. 
Open  account  creditors  with  claims  due  in  part,  receiver  ap- 
pointed at  instance  of.    414(3). 

-8149(a),  (c).  Counsel  fees  allowed  for  bringing  fund  into  court.  By 
whom  borne  and  in  what  proportion.    735(3). 

.8187.  Possession  and  payment  of  part  of  purchase  money  secures 
right  to  protection  in  equity  as  long  as  no  default  made  in 
payments.  525(1). 
Applied  where  mother  and  father  divided  land  among  children, 
each  child  paying  annual  sum  for  their  support.  Id.  525(2). 
Parents  evicting  child,  liable  for  difference  between  rental 
value  and  the  annuity ;  and  possession  recovered  by  child  in 
equitable  proceeding.    Id. 

.8261.  Frmid  and  breach  of  warranty,  as  to  quantity  of  land,  both 
alleged,  election  compelled  and  superfluous  allegation  stricken. 
184(1). 

.8270.  See  §3272. 

^  8278.  Returnable  to  superior  court  of  any  county,  if  debtor  non- 
resident, whether  he  has  effects  there  or  not.   418.   Citing  §3270. 

-8812.  Replevy  by  defendant  not  affect  his  right  to  sustain  his  trav- 
erse by  evidence.    429(2). 

-.8881.  Amendment,  acts  1890-1,  p.  74,  constitutionaL  609(1).  And 
see  **  Lien,"  under  Attachment. 

■  8888.  Bar  not  attach  to  amendment  where  suit  filed  in  time.  706. 
Citing  92  Ga.  706. 

^8406.  Residence  acquired  by  commencing  construction  in  county ; 
abandoning  work,  or  even  the  entire  enterprise,  residence  not 
lost  by.    780(3).    Citing  91  Ga.  222. 

:^420(a).  Habeas  corpus :  Discharge  not  obtainable  under  writ  of, 
without  complying  with  this  section.    602. 
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d464«  See  22851,  ante. 

8478.  See  ?2861,  ante. 

8479.  Bonds  of  counties,  does  section  apply  to :  qusere  f  Bonds  of 
Bartow  issued  in  1863  to  support  indigent  families  of  soldiers; 
action  here  not  barred.    216(6). 

8686.  Judgment  against  principal  debtor  having  been  entered,  no 
further  garnishment  can  issue.    249(2). 

8647.  See  §3536.  * 

8686.  Purchase  money  notes,  part  due,  part  undue ;  procedure. 
181. 

8616.  Receiver  cannot  appeal  case  against  party  for  whom  he  was 
made  receiver,  unless  he  be  made  a  party  to  it.    456. 

8648.  Pale  of,  by  owner.    771. 

8664.  Partnership  making  bond ;  new  note  by  purchaser  to  execu- 
tor of  one  partner,  who,  in  settlement,  had  acquired  all;  judg- 
ment in  favor  of  executor,  and  deed  filed  by  him,  suflScient, 
without  having  other  members  join.    469(1). 
Purchase-money  notes,  part  due,  part  undue :  procedure.    18U 

8697.  Judgment  in  favor  of  county,  reciting  it  was  not  to  be  in 
way  of  defendant's  claim  for  extra  compensation  as  ordinary, 
not  enjoined  to  await  that  result.    657. 

8767-8.  Telegram  received,  in  action  for  special  damages  by  sendee* 
lost,  parol  inadmissible  without  accounting  for  one  sent.  430. 
Criticising  76  Oa,  253.    Aliter  when  suit  for  penalty.   94  Oa,  431. 

8798.  Fellow-prisoner  in  jail  saying  **  best  for  you  to  tell,"  etc.,  not 
render  inadmissible.  10(1).  A^i^er,  if  sheriff  present  and  ap- 
parently sanctioning.    88  Oa,  516,  cited  in  94  Ga.  11. 

8968.  Judgment  of  foreclosure  adjudicated  fact  of  service,  and  its 
sufficiency ;  and  junior  judgment  creditor  could  not  contest  It 
on  money  rule.    696. 

4011.  Jurisdiction:  Ordinary  has,  of  Jiaheas  corpus  case  in  county 
where  illegal  detention  exists.    259(2). 

4087.  Convicts  in  penitentiary  :  Judge's  discretion  as  to  ordering 
production  of,  at  public  expense,  in  criminal  cases.  66.  To 
secure  benefit  of  acts  1883,  p.  106,  application  must  first'be 
made  to  governor.    Id, 

4066.  Minor  may  make  afiidavit  in  forma  pauperis,  as  well  as  guar- 
dian.   209.    Citing  83  Go.  636. 

4078.  Title  to  land  cannot  be  tried  under  this  section :  when  sec- 
tion applies  and  when  not.    278(1). 

4149.  Acceptance  sued  on,  being  in  the  name  of  another  than  de- 
fendant, admissible  without  proof,  when.    408. 
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4208.  Verdict  must  be  on  each  exception  seriatim,  and  contrary 
charge,  "if  jury  sustain  report  in  full,"  error.    270(1). 

4288-4.  Minor  remainderman  not  made  party  to  proceeding  in 
1847,  not  invalidate  appointment.    375. 

4260.  Demurrer  by  one  of  several  defendants  for  "  no  cause  of  ac- 
tion," overruled,  may  appeal  direct,  under  acts  1890-91,  vol.  1, 
p.  82.    359(1). 
Jurisdiction,  plea  of,  tried  first,  and  judgment  upholding,  direct 
writ  of  error  not  lie.    215. 

4267.  Tender  October  21 :  return  with  objections  noted  November 
1 1 ;  certificate  January  27,  too  late.  335.  Presumption  is  cer- 
tificate was  dated  day  of  re  tender.    Id, 

4269.  Service  on  attorney  by  leaving  copy  at  his  residence :  writ  of 
error  dismissed.    731. 

4268.  Costs  not  paid,  nor  afiidavit  sent  up,  writ  of  error  dismissed. 
730. 

4887(b).  Evidence  here  warranted  verdict.    403. 

4447.  Intent  to  defraud  need  not  be  alleged  where  fraudulent  ut- 
tering charged,  and  not  the  making.  393.  51  Ga,  535,  over- 
ruled.   Id. 

4471.  Alteration  of  any  document  by  clerk  after  filing,  criminaL 
462(2). 

4627.  Basket  or  bag  upon  the  arm,  carrying  pistol  in,  criminal. 
774.    Citing  86  Ga.  255. 
Broken  or  ineflicient  pistol ;  carrying  criminal.    772. 

4678.  Engine  and  cab,  carrying  no  freight,  not  within  section.  592. 

4696.  Milch-cow  falsely  represented  asbeinga  '*three-gallon  cow," 
when  lees  than  one,  criminal.    601. 

4721.  Another  county,  arrest  made  under  warrant  from,  duty 
of  sheriff"  to  take  prisoner  there.  No  authority  to  take  bond. 
206(1).  Confining  in  jail  until  sent  for,  false  imprisonment. 
Id.  206(2). 

4788.  Parol  evidence  of  what  statement  was,  inadmissible.  84. 
Citing  63  Ga.  600;  54  Ga.  156;  65  Ga.  199. 

4998.  Independent  facts  constrained  under  coercion  short  of  crim- 
inal  violence,  admissible.    362(1). 

5024.  Street  crossing  railroad,  city  cannot  condemn  for,  without 
charter  power.    103. 
Water  surface,  caused  to  overflow  land  by  erection  of  city  water- 
works, actionable.    30(1).    Citing  85  Ga.  420.    What  damages 
recoverable.    94  Ga.  35. 
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6067.  See**  Title  and  subject-matter,'*  under  Constitutional  Law. 
Title  making  criminal  "  selling  or  encumbering,"  body  covering 

**  other  disposition,"  unconstitutional.  768.  Citing  Acts  1882-3, 

pp.  Ill,  112. 
6146.  Marking  name  on  docket:  See  "Unconditional  Contracts," 

under  Judgments  and  Decrees. 
6169.  Railroad  subject  to  suit  in  every  county  through  which  road 

runs.    783. 
6172.  Provision  in  act  subjecting  offender  to  trial  "  in  county  of 

his  residence,"  unconstitutional.    768. 
Railroad  may  be  sued,  under  §3406,  in  different  county  from  that 

of  its  principal  office.    783. 
6266.  Penalty  against  telegraph  companies,  interstate  law  offers 

no  impediment  to  enforcing  suits  for.    436(1). 

COMPTROLLER-GENERAL.    SeeOfficers. 

COSTS. 

Interpleader  cast,  charged  with  costs  of  interpleader  and  in  his 
own  case,  but  not  of  other  plaintiff.    353(3). 

CONSTRUCTION. 

Ambiguities :  Rule  as  to,  applies  when.    195.    Citing  70  Ga,  161 ; 

79  Ga.  28. 
Laws  so  construed  as  to  give  effect  to  all  the  language  used  by  the 

legislature.    815. 

CONSTITUTIONAL  LAW. 

Ck>mpalsory  private  discovery  enforced  by  statutory  terror,  ille- 
gal.   732. 
Statute  requiring  railroad  companies  to  give  discharged  employees 
causes  of  their  discharge  (Acts  1890-1,  vol.  1,  p.  188),  unconsti- 
tutional.   Id. 

Criminal  cases  triable  in  county  of  crime:  25172.  Provision  in 
act  subjecting  offender  to  trial  **  in  county  of  his  residence," 
unconstitutional.    768. 

Criminating  one's  self:  §4998.  Independent  facts  constrained 
under  coercion  short  of  criminal  violence,  admissible.  362(1), 
and  cases  cited. 

Damaging  or  taking  private  property:  Soe  ^'Private  property/' 
jx)8(,  under  this  title. 

Debts  of  counties:  See  title  Counties  and  County  Matters. 
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Description  of  law  or  code  section.  Amendment  of  county  coart 
laws  of  named  county,  not  within  inhibition.  488(2).  County 
court  amendment  act  of  December  9,  1893,  constitutional.  Id, 
488(3). 

Bminent  domain :  S5024.  Street  crossing  railroad,  city  no  author- 
to  condemn  for,  without  charter  power.    103. 

Judgments  on  unconditional  contracts  in  writing,  ^ee  *' Un- 
conditional contracts,*'  under  Judgments  and  Decrees. 

Private  property,  taking  or  damaging,  under  section  S5024.    See 

**  Eminent  domain,''  anU,  under  this  title.   And  see  94  Ga.  103. 

Claim  for  damaging,  on  same  footing  with  one  for  '*  taking." 

Result  of,  in  competition  with  mortgage  on  railroad.  736(5). 
Water,  surface,  caused  to  flow  over  land,  by  erecting  city  water- 
works, actionable.    30(1).    Citing  85  Ga.  420.    What  damages 
recoverable.    94  Oa.  35. 

Bailroad  chartered  under  general  law,  special  acts  amending; 
debts  contracted  under,  binding,  whether  special  acts  constitu- 
tional or  not.    324.    And  dee  94  Ga.  306(1). 

Special  charter,  to  railroad,  granted  since  general  law  (21689a): 
whether  constitutional,  not  decided.    306(1 ),  and  see  94  Ga.  324. 

Title  and  subject-matter,  §5067 :  Acts  1890-1,  p.  74,  amending  §3331, 
sufficient.    Omission  of  few  words  in  setting  out  law  to  be 
amended,  not  vitiate.    609(1). 
Description :  **  An  act  to  amend  the  several  acts  incorporating 
the  town  of,"  etc.,  sufficiently  descriptive.    654(1).    Descrip- 
tive phrase  set  out  in  title,  not  necessary  to  repeat  in  body.  Id. 
Forsyth :  Acts  1875,  p.  165,  constitutional,  and  covers  right  to 
tax.    617(11).    Amendment  of  1879  (Acts  1878-9,  p.  269),  con- 
stitutional.   617(2). 
Title  making  criminal  "  selling  or  encumbering,"  body  covering 
**  other  disposition,"  unconstitutional.    768. 

Venue.    See  "  Criminal  cases,"  anUy  under  this  title. 

Witnesses  in  criminal  cases,  right  to  have  compulsory  process. 
J4997.  72(2).  Discretion  of  judge,  under  §4027,  where  convict 
in  penitentiary.  Id.  To  secure  benefit  of  acts  1883,  p.  106, 
application  must  first  be  made  to  governor.    Id. 

CO  N  8 U  L8 .    See  Jurisdiction* 

CONTINUANCE. 

Absence  of  counsel,  sick :  refusal  not  error,  four  others  present, 
and  he  not  appearing  to  be  leading  counsel.    589(1). 
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CONTINUANCE— conhnwerf. 

Absence  of  party:  Telegram  being  only  evidence  of  providential 
absence,  court  may  refuse.    549(1). 

Absence  of  witness :  Promise  of  non-resident  to  attend,  and  ab- 
sence from  providential  cause,  no  ground  for.    446(1). 
Under  subpoena  and  resident  in  county  ;  discretion  in  refusing, 
not  abused  here.    707. 

Alteration :  Declaration  as  filed  being  for  damages  to  ''  lot  of  land 
No.  — ,"  altered  to  embrace  four  lots,  without  notice  to  defend- 
ant; refusal  to  continue,  error.    640. 

Amendment  striking  one  of  parties  plaintiff  in  action  for  libel,  no 
cause  for.    120(1). 

Witness  absent.    See  *^  Absence  of  witness,"  ante,  under  this  title. 

CONTRACTS. 

Apportionment:  Premium  paid  on  entering  firm  (physicians)  not 

recoverable  back,  on  death  of  other  member  within  period  of 

the  contract.    196. 
Assignable:  Credit  check  for  wages  is  assignable  and  assignee 

complying  with  act  December  26,  1888,  may  sue  thereon  in  his 

own  name.    539. 
Attorney's  fees :  Twitty  bill  (Acts  1890-1,  vol.  1,  p.  221).    Plea 

stricken  on  demurrer,  right  to,  not  defeated.    563(5). 
Bar :  Action  for  personal  injury  being  on  breach  of  contract  to 

carry  safely,  suit  within  four  years  in  time;  alitert  if  for  the 

tort.    140. 
Bill  of  lading  final  evidence  of  contract  for  freight  shipment,  un- 
der facts  here,  and  not  being  produced,  nonsuit  right.    22. 
Consideration,  failure  of:    Plea  of,  to  notes  for  price,  where  mis- 
take in  written  contract  for  purchase.    41.    S.  C.  90  Oa,  542; 

and  see  "  Failure  of  Consideration,"  below. 
Corporations :    See  that  title. 
Duress:    Father  cannot  kidnap  his  own  children,  and  agreement 

to  surrender  in  consideration  of  discharge  of  warrant,  void. 

257(1), 
Xz  contractu  and  ex  delicto.    Limitation  of  actions  on.    140. 
Failure  of  consideration.    See  '*  Consideration ''  above,  and  see 

Title,  Sales. 
Work  worthless  pleaded,  and  evidence  tending  to  show  this,  and 

no  evidence  tending  to  show  its  actual  worth,  refusal  to  charge 

as  to  partial  failure,  not  error.    506(1). 
Guaranty  and  suretyship  :     See  '*  Joint  promise,''  post,  under 

this  title. 
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CONTRACTS— con<in!(e(/. 
Illegal  contracts.    Motive  inducing  party  to  enter  into  a  legal 

contract,  not  prevent  recovery.    216(4). 
Joint  promise.    Surety  resident,  not  joined  in  action  with  non- 
resident principal,  when.    153. 
Land:    Contract  for  sale  and  purchase  of;  remedies  of  seller- 

661.    He  cannot  sue  for  purchase  money  so  long  as  title  is  in 

himself.    Id. 
Loan  to  company  of  which  defendant  was  treasurer:  action  against 

defendant  on  his  personal  promise  to  turn  over  drafts  drawn 

by  company  to  meet  same.    289. 
Mistake  by  purchaser  in  writing  out  terms  agreed  on  by  agent  of 

seller,  relievable  against  by  plea  of  failure  of  consideration  to 

notes  given  for  price.    41.    S.  C.  90  Ga.  542. 
Nudum  pactum:    Executory  agreement  by  plaintiff  in  execution 

with  defendant  to  take  less,  not  binding,  when.    469(8). 
Promise  of  mortgagee,  after  contract  of   suretyship  was  made 

not  to  credit  mortgagor,  breach  of,  not  affect  surety.    219(2). 
Part  performance  destroys  right  to  recover  back  any  part  of  the 

money  paid  under  the  contract.    197. 
Public  officers :   See  "  Contract  with  ordinary  "  under  Ordinary. 
Quantum  meruit :    Salvage,  principle  in  law  of,  allowing  boun- 
ties for  perilous  service,  not  recognized  in  State  law.    543(1). 

But  peril  of  service  and  value  of  property  saved  in  pulling 

bark  off  reef,  considered.    Id.     Previous  action  brought  by 

plaintiff  with  others  jointly,  admissible  for  restricted  purpose. 

Id.  544(2).    Three  tugs  engaged  in  the  service,  each  one  may 

sue  separately.     Id,  544(3). 
Privity:    Principal,  and  guarantor  under  subsequent  contractor 

guaranty  not  joined  in  same  action.    158. 
Surety  undertaking  to  pay  when  "0.  K."  by  R.,  no  liability  where 

no**  O.K.''    158. 
Tort :    Taker  of  j^rsonal  property  for  temporary  use  only,  liable 

for  the  tort,  but  not  for  the  value  as  under  implied  contract  of 

purchase.    347. 
Tort  or  contract:    Breach  of  warranty  as  to  quantity  of  land  sold 

alleged,  and  also  fraud  and  deceit,  election  compelled.    183(1). 

Citing  Code,  §§3261,  3063.    ' 

CONVICTS. 

Hirer  of:    See  **  Contract  with  ordinary,'*  under  Ordinary. 

CORONERS.    See  Officers. 
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CORPORATIONS. 

Charter:    Condemn  private  property,  city  cannot,  unless  power 
in  charter.     102. 
De facto  corporations:    See  "Special  Charter,"  po«(,  under  this 
title.    If  it  could  not  lawfully  be  a  corporation  de  jure^  it  can- 
not be  one  ck/acto.    315. 
Special  charter  to  railroad  company  granted  since  general  law, 
whether  constitutional,  not  decided.    313.    But  it  is  a  good 
corporation  de  facto^  and  liable  on  its  bonds  and  mortgages,  or 
to  any  person  having  valid  claim  upon  its  assets.    Id,    306(1). 
Vhra  vires:  Corporation  cannot  get  value  received,  and  then  re- 
fuse payment,  at  its  own  instance  or  that  of  stockholders.    324. 
Void  charter :  One  who,  natural  or  artificial,  has  dealt  with  the 
company  as  a  corporation,  cannot  deny  its  corporate  existence 
318.    Citing  69  Oa,  169 ;  70  Qa,  86,  107 ;  90  Ga.  802. 

Contract  with  corporation  pleaded,  not  supported  by  contract  of 
individuals,  who  were  officers.    104(1). 

Powers:  Bonds  and  mortgage  or  trust  deed  on  future  acquired 
property,  railroad  corporation  can  execute,  for  constructing  its 
road.  307(2).  Citing  Code,  §1954.  And  so  as  to  railroad  corpo- 
ration de  facto.    Id.  306(1). 

Beceiver  appointed  for  insolvent  corporation  under  Code,  §3149(a), 
though  business  ceased  before  bill  filed.  61(1).  Citing  91  Ga, 
284.    And  see  "Receiver,"  under  Injunction  and  Receiver. 

Stock  and  stockholders :  Directors,  suit  against,  by  one  stock- 
holder, for  misfeasance  or  non-feasance,  not  maintainable.  486. 
Representations :  Subscriber  to  stock  of  railway  must  take  notice 
that  it  has  no  power  to  issue  or  deliver  stock  in  a  construction 
company.  510(1).  Representations  as  to  the  value,  etc.,  of 
such  stock,  no  defense.    Id. 

Subscribers :  Vice-president  of  railway  has  no  power  to  make 
contract  by  which  all  its  franchises,  road-bed,  etc.,  will  pass  to 
other  companies.  511(5).  Such  contract  not  prevent  issue  of 
stock  to  its  own  subscribers.    Id. 

Subscription  :  Acts  in  violation  of  charter,  such  as  changing  ter- 
minus or  principal  office,  issuing  preferred  stock,  etc.,  not  de- 
feat.   510(3). 
Note  for,  owned  by  construction  company,  sued  on  by  railway 

company ;  defenses  to.  510(4). 
Plea  that  railroad  company  instructed  its  canvassers  to  take 
names  and  notes  of  insolvent  parties,  too  general  and  vague. 
511(6). 
Stipulation  in,  that  railway  company  will,  for  a  given  time,  re- 
tain control,  etc.,  of  no  effect.  510(2).  This  should  be  a  char- 
ter regulation.    Id, 


Digiti 


zed  by  Google 


840  INDEX.  [94  Ga. 

CORPORATIONS— co?UtriM«(f. 
Subscription:    Traffic   arrangement   placing  entire  business  in 

hands  of  other  companies,  no  defense  to.    511(5). 
Tax  on  capital  stock,  city  cannot  levy,  without  special  grant  of 

power.    201. 
Unlawfully  organized,  not  prevent  its  liability  to  creditors  for  its 

own  acts.    318.    Citing  18  Qa.  411 ;  70  Ga.  637. 

COSTS. 

Purchase  money  notes  first  reduced  to  judgment,  and  subse- 
quent proceedings  in  equity  as  to  undue  notes ;  costs  how 
taxed.    178(1). 

COUNTIES  AND  COUNTY  MATTERS. 

Bartow  county :  See  *'  Bonds,"  pos^,  under  this  title. 

Bonds  of  Bartow  county,  issued  to  support  indigent  families  of 
Confederate  soldiers,  valid.  216.  Reviewing  and  reaffirming 
54  Qa,  59 ;  64  Ga,  699.  Bonds  issued  upder  order  of  court  in 
1863,  previous  orders  inadmissible.  216(2). 
That  purchaser  encouraged  persons  to  volunteer,  not  affect 
validity.  216(3).  Motive  in  contracting,  immaterial  if  con- 
tract itself  legal.  Id,  216(4). 
Bar :  Actions  on  bonds  not  barred  under  Code,  J3479,  or  others 
wise.    216(5). 

Debt  of  counties :  Money  borrowed  and  actually  applied  to  ob- 
jects to  which  county  revenue  might  be,  may  be  lawfully  paid 
back  with  interest.    488(4). 

Blection  managers  and  clerks:  Compensation  provided  for,  under 
special  act,  per  diem  allowed  for  day  of  election  and  next  day. 
680(1).  County  may  be  sued  for  expenses  of  election,  after  due 
presentation  of  claim  and  refusal.  Id,  680(2).  Proof  that  ac- 
count was  presented  to  be  audited  and  allowed,  implies  that  it 
was  in  writing.  Id,  680(3).  Personal  service  of  justice  sum- 
mons by  sheriff  on  county  commissioners,  valid.    Id,    680(4). 

9uits  against,  service,  etc.  See  *'  Election  managers,"  anU,  under 
this  title. 

COUNTY  COURTS.    See  Courts. 

COURTS. 

City  courts.  Jurisdiction :  Equitable  defenses,  city  court  (Athens) 
has  jurisdiction  of.  563(6).  Decrees  for  specific  performance, 
rescission,  etc.,  not  included.    Id. 
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COVRTS— continued. 
City  courts.    Macon:  City  court  of,  has  general  jurisdiction  of 
misdemeanors.     (Acts  1884-5,  p.  470.)    85(2). 
Failure  to  enter  on  minutes  superior  court  order  transferring  in- 
dictment, not  aflfect  admissibility  of  record  in  latter  court.  Id, 
County  courts.    Jurisdiction :  Eviction  of  intruders,  under  Code, 
24072;  county  court  has  jurisdiction.  ?295.  278(2).  No  ground 
to  dismiss,  that  evidence  shows  remedy  was  ejectment.    Id, 
Solicitor  entitled  to  no  fee  unless  case  actually  tried.    500. 
Taylor  county:  See  **  Taylor  county,"  under  title  Laws. 

CRIMINAL  LAW. 

Abortion:  See  ''Assault  with  intent  to  murder,'*  under  Murder. 

Accomplice:  Evidence  of;  charge  of  coi^rt  as  to,  suhstantially 
correct  here.    395(4). 

Adultery  and  folmication.  Hushand  of  wife's  paramour,  incom- 
petent witness  against  him  to  prove  act.    587. 

Alibi:  Things  necessary,  in  order  to  establish.  691(2).  It  need 
not  be  proved  beyond  a  reasonable  doul)t.    Id, 

Bill  of  exceptions  must  be  tendered  witliin  twenty  days,  under 
act  Sept.  7,  1891.  74.  Applies  to  judgment  on  cettiorari  of 
•  criminal  case  from  county  court.    Id. 

Burglary:  Baskets  found  at  scene  of  burglary,  and  at  house  of 
accused,  need  not  be  produced  to  prove  similarity.  589(2). 

Breaking:  Lower  story  of  ginhouse  open;  entrance  to  upper, 
gained  by  pushing  aside  band  from  hole  it  worked  in,  suffi- 
cient.   589(4). 

Evidence  here  warranted  verdict.    400(3). 

Carrying  concealed  weapons.    Code,  §4527.   Basket  or  bag  upon 
the  arm,  carrying  in,  criminal.    774.    Citing  86  Oa,  255. 
Broken  and  inefficient  pistol  carried  with  purpose  "of  having 

it  repaired,"  criminal.    772(2). 
Charge:  Request  broader  than  evidence,  or  even  prisoner's  state- 
ment, denied.    773. 

Cattle-stealing:  Descriptive  terms  (cow)  needlessly  minute,  rea- 
sonable, doubt  as  to  accuracy  of,  not  work  acquittal,  if  identity 
established.    395(2). 

Indictment :  charge,  "  animal  of  female  sex  of  species  known  as 
cattle,"  sufficient.    395(1). 

Intent  to  steal.  Killing  cow  not  intending  to  steal  it,  but  after- 
wards appropriating  it,  not  guilty  of  cattle-stealing.    395(3). 

Cheating  and  swindling.  Milch-cow:  Falsely  representing  her 
to  be  a  *Hhree-galion  cow,"  when  less  than  one,  criminal.  601. 
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CRIMINAL  LKW—continved. 
Cheating  and  swindling.    Representations  that  mare  traded  was 
"all  right,"  not  justify  conviction,  where  defects  patent  and 
actually  known  to  purchaser.    599.    Distinguishing  58  Ga.  408. 
Confessions.     ''Accused  sent  for  him  in  order  to  confess,'*  com- 
petent, accused  having  so  stated  to  witness.    400(1). 

Admissions  and  confessions;  corroboration,  etc. ;  proper  charge 
as  to.    7, 11. 

Charge  of  court  as  to,  erroneous,  when  applied  to  facts  of  case. 
395(5). 

Corroboration  of;  proper  charge  as  to.    5. 

Declaration  of  accused  as  to  his  presence,  non-participancy,  etc., 
not  a  confession  ;  and  error  to  charge  law  of.    590(1). 

Voluntary:  Disclosures  coerced  not  resulting  in  discovery  of  an)- 
fact,  inadmissible.  368.  Citing  68  Oa,  661 ;  and  see  78*  Ga.  99. 
Failure  to  reject,  on  suggestion  of  counsel  that  it  was  coerced 
by  whipping  ;  objection  waived  under  facttf  here.  363(2). 
Fellow-prisoner  in  jail  saying,  "  better  tell  the  truth,"  etc.,  not 
render  inadmissible.  1(1).  AUtery  if  sheriff  present  and  ap- 
parently sanctioning.  11.  Citing  88  Ga,  516;  Code,  §3793. 
In<lependent  facts  constrained  under  coercion  short  of  criminal 
violence,  admissible.  362.  Acts  and  declarations  of  prisoner 
necessary  to  explain,  also  admissible,  but  not  as  confessions. 
/(/.  Citing  75  Ga.  825;  78  Ga.  98.  Distinguishing  63  Ga.  667; 
67  Ga.  76. 

Suggestion  by  witness,  after  free  confession,  that  it  was  better 
to  tell  who  were  his  accomplices,  not  render  incompetent  con- 
fession by  accused  of  his  own  guilt  made  to  another  witness. 
400(2). 
Convicts :  Production  of,  as  witnesses.  66.   Right  under  Acts  1883, 

.   p.  106,  and  discretion  of  judge  under  Code,  §4027,  discussed.  Id. 

Criminating  one's  self:    Compelling  prisoner,  while  on  trial,  to 

perform  act  or  make  discovery,  illegal.    367.    Citing  67  Ga.  76. 

Search  of  person  and  facts  disclosed,  legal.    367.    Citing  81  Ga. 
551.    And  see  69  Ga.  36 ;  75  Ga.  413. 

Shoe  forcibly  put  in  track,  illegal,  and  result  inadmissible.    367. 
Citing  63  Ga.  667(2). 
Escape.    Aiding  escape :  Conviction  of,  sustained,  on  testimony  of 

one  witness,  impeached  and  convicted  of  burglary.  399. 
Forgery:  Intent  to  defraud  need  not  be  alleged  when  fraudulent 
uttering  charged,  under  Code,  §4447,  and  not  the  making.  393. 
Overruling  51  Ga.  535. 
Fraudulent  sale  of  mortgaged  property :  Code,  §4600.  Growing 
crop  of  cotton  and  corn,  sale  of,  at  least  after  maturity,  within 
this  section.    770. 
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CRIMINAL  LAW-continued. 

Freight-train,  running  on  Sunday:  Engine  and  cab,  carrying  no 
freight,  not  within  Code,  ?4578.  592. 

Impeached  witness,  conviction  on  testimony  of,  upheld.    399. 

Indictment.    Cattie-s-tealing:  "Animal  of  female  sex  of  species 
known  as  cattle,"  charged,  sufficient.    395(1). 
Descriptive  terms  needlessly  minute,  what  certainty  of  proof  re- 
quired.   395(2). 
Forgery :  Intent  to  defraud  need  not  be  alleged  where  fraudulent 
uttering,  and  not  the  making,  charged  under  Code,  §4447*    393. 
Overruling  51  €ki.  535. 
"  One  bay  horse,"  fraudulent  sale  of,  charged,  evidence  that  it 
was  "  Texas  pony,"  not  support.    767(4).    But  where  infera- 
ble from  evidence  and  prisoner  s  statement  that  the  Texas  pony 
was  a  bay  horse,  upheld.     767(4). 

Kidnapping:  Father  never  having  parted  with  his  paternal  right, 
cannot  kidnap  his  own  children.    257(1). 

Larceny  from  the  house:    Identification  of  money  stolen,  suffi- 
cient here.    364(3). 

Larceny  from  the  person :  Evidence  here  supports  conviction. 
66(4). 

Murder.    Accidental  drowning:  Theory  of,  jury  warranted  in  re- 
jecting.   591(2).    Simmons,  J.,  dissenting. 
Declarations  of  husband  that  he  had  accidentally  killed  his 
wife,  admissible,  when.    590(1). 

Assault  with  deadly  weapon,  provoked  by  words,  not  deprive  ac- 
cused of  right  of  self-defense,  when.    82.    Citing  92  Ga.  602. 

Assault  with  intent  to  murder:  Abortion,  Code,  §4337(b).  Evi- 
dence here  warranted  conviction.    403(2). 

Charge  of  court  here,  full,  fair  and  correct.    596(6). 

Defense  of  son :  Verdict  against  theory  of,  not  disturbed,  though 
much  evidence  tending  to  support  it.    596(7). 

Deceased  a  witness  in  a  previous  case;  no  error  in  permitting 
clerk  to  so  testify.    596(4). 

Evidence  here  demanded  verdict,  and  minor  errors  and  inaccu- 
racies disregarded.    73. 

Evidence  here  warranted  verdict.     1(3). 

Evidence  here  warranted  verdict,  if  State's  witnesses  believed  ; 
and  credibility  of,  was  for  jury.     76(4). 

Manslaughter:  Facts  here  not  raise  question  of,  but  only  of 
murder  or  justitiable  homicide.     76(3). 

Provocation  by  mere  words,  not  justify  drawing  and  using  deadly 
weapon.  80.  Citing  89  Ga,  141.  But  mere  drawing  pistol  in 
quarrel,  not  authorize  other  party  to  draw  and  shoot,  when. 
78(1). 
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CRIMINAL  LAW—continued. 

Murder.    Possession  by  accused  of  goods  which  deceased  had, 
when  killed :  proper  charge  as  to.    9. 
Self-defense :    Drawing  pistol  in  quarrel  first,  not  destroy  right 

of  self-defense  against  deadly  assault,  when.    78(1). 
XJncommunicated  threats:   'Error  in  disallowing  cross-examina- 
tion as  to,  corrected  by  recall  of  witness.    596(5). 

Opprobrious  words.  Defense:  That  accused  had  been  told  by 
his  wife,  that  person  to  whom  he  addressed  the  words  had  in- 
sulted her,  no  defense.    593. 

Beasonable  doubt.  Charge  of  court:  Proper  charge  as  to.  6, 
13(2).    Citing  88  Oa.  731,  733(4).    Distinguishing  87  Oa,  14. 

Selling  or  encumbering  personal  property  held  under  condi- 
tional sale.  Acts  1882-3,  pp.  Ill,  112.  Disposition  other  than 
**  selling  or  encumbering,*'  not  criminal.  766(1).  Provision  in 
net  subjecting  offender  to  trial  **  in  the  county  of  his  resi- 
dence," unconstitutional.  Id,  Presumption  that  sale  was  in 
county  of  his  residence.  Id, 
Indictment:  See  "one  bay  horse,"  under  subdivision  Indict- 
ment 
Permission  to  sell,  given  by  vendor  on  condition  of  turning  pro- 
ceeds over ;  failure  not  make  sale  criminal.    767(3). 

Simple  larceny.  Gift  of  clothing  on  false  representation  that  it 
was  to  bury  corpse,  and  fraudulent  appropriation  by  donee, 
not  constitute  crime.  615(1).  Aliter,  if  a  bailment 'for  that 
specific  object,  donor  retaining  title.  Id,  Indictable  attempt, 
what  necessary  to  constitute.    Id,  616(2). 

Sodomy.  Boy  under  fourteen  years,  committing  upon  a  child; 
evidence  here  not  warrant  conviction.    593. 

Statement  of  prisoner.  Charge :  Proper  charge  as  to  evidence, 
statement,  reasonable  doubt,  etc.  6. 
Committing  court:  Parol  evidence  as  to  statement  in,  inadmis- 
sible, where  law  required  it  to  be  reduced  to  writing.  Code, 
J4733.  83.  Citing  63  Ga.  600;  54  Ga,  156;  65  Ga.  199.  Pre- 
sumption is,  magistrate  reduced  it  to  writing.  94  Ga,  83. 
Evidence  and  statement ;  reasonable  doubt,  etc.;  proper  charge 

as  to.    1(2).    Citing  88  Ga,  731 :    Distinguishing  87  Ga,  12. 
Second  statement,  because  State  strengthened  its  case  by  more 
evidence,  not  matter  of  right.    590(2). 

Witnesses  in  criminal  cases;  right  to  have  compulsory  process. 
72(2).    Acts  1883,  p.  106,  and  Code,  §4027,  considered.    Id. 
Impeachment :    Conviction  on  testimony  of  single  witness,  im- 
peached and  convicted  of  burglary,  upheld.    399. 

Wrecking  railroad  train.  Attempt:  What  necessary  in  order  to 
constitute  indictable  attempt.    588. 
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DAMAGES. 

Abuse  of  legal  process :  See  Mortgages. 

Amendment  to  declaration  in  attachment  cannot  increase  dam- 
ages beyond  sum  laid  in  the  attachment.    407(3). 
Earnings  of  husband  killed:  widow  may  testify  to  amount  he 

turned  over  to  her  every  month.    457(1). 
Levy  wrongful :   Officer  levying  on  property  in  possession  of  de- 
fendant, with  notice  that  her  children  are  the  owners,  liable, 
as  well  as  the  plaintifif  causing  it.    623.    Citing  92  Ga.  529. 
Measure  of:  Market  value  immaterial  where  contract  was  of  bar- 
ter of  articles  at  value  agreed  between  buyer  and  seller.   252(3). 
Mill-site  injured  by  diversion  of  water,  damages  how  estimated. 
231(1).    No  mill  ever  having  been  erected,  anticipated  profits 
not  recoverable.    Id. 
Mines,  never  opened  or  worked,  injured  by  diversion  of  water; 

rule  as  to  damages.    232(2). 
Mining  property,  never  opened  or  worked,  injured  by  diversion 

of  water ;  rule  as  to  damages.    231(1,  2). 
Permanent  injury:  Declining  years,  decreasing  capacity,  error 

to  fail  to  charge  as  to.    458(6). 
Profits:  See  "Mill-site,"  an/e,  under  this  subdivision. 
Water  caused  by  city  to  overflow  private  property ;  what  dam- 
ages recoverable.    35.  , 
Minor  cannot  recover  for  time  lost  by  injury,  up  to  majority,  with* 

out  showing  manumission.    107(4). 
Mortality  and  annuity  tables :  See  "Permanent  injury,"  under 
Charge  of  Court. 
Charge  should  distinguish,  and  also  point  jury  to  both  per  cent, 
columns.    107(5). 

Nominal  damages :  See  Nonsuit. 

Permanent  injury:  See  Charge  of  Court. 
To  land  by  overflow,  damages  for,  not  added  by  amendment  to 
suit  for  injury  "  for  cultivation."    263(1).    And  see  "  Amend- 
ment," under  title  Nuisance. 

Profits  which  woiTld  have  accrued  to  obligee  in  bond  for  titles  on 
contract  of  resale,  not  recoverable,  unless  obligor  had  notice 
of  contract.    171(3). 

Bemote :  Delay  in  delivering  telegram,  preventing  seller  from 
oflering  modification  of  contract  which  buyer  would  have  ac- 
cepted ;  damages  too  remote.    202. 

Specification  of:  Demurrer  special,  on  ground  that  *'  no  item  of 
damage  stated,"  bad  here.  It  should  have  pointed  out  defect. 
407(2). 
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DAM  A  G  ES —continued. 
Truck  loaded  with  lumber,  which  fell  and  injured  plaintiff  the 

driver  of  it,  no  recovery.    535. 
Water :    See  that  title. 
Canal  of  city  causing  increased  overflow  on  private  land.    35. 

Citing  47  Ga.  260. 
Surface,  overflowing  private  property  because  of  city  water- works, 
actionable.    30(1).    Citing  85  Ga.  420.    Measure  of  damages. 
94  Ga.  35. 

DEBTOR  AND  CREDITOR. 

Lien  of  creditors  obtaining  judgment  after  appointment  of  re- 
ceiver.   465. 

DEEDS. 

Delivery  is  essential  to  the  passing  of  the  title.  288.  And  see 
**  Parol  contract,"  under  Title. 
Acceptance  essential :  Where  deed  tendered  was  sent  back  as  un- 
satisfactory, charge  here  as  to,  erroneous.  50(1).  Criticising 
73  Ga.  309. 
Evidence  here  warranted  finding  that  deed  was  delivered  to 
grantee  in  his  lifetime.    159. 

Description.  Certain :  Deed  conveying  134  acres  on  the  north  side 
of  a  lot  of  land,  sufficiently  certain  to  embrace  parallelogram 
made  by  drawing  line  parallel  with  north  line  so  as  to  cut  off 
134  acres.  519(1). 
Parol  evidence  admissible  to  apply  lease  which  was  to  embrace 
as  many  as  fifty  lots,  to  particular  lots  within  boundary 
named.  520(2).  Deeds  and  other  writings  broad  enough  to 
cover  premises,  though  not  describing  them  specifically,  admis- 
sible. 520(3).  Sale  of  timber  by  plaintiff's  predecessor  before 
he  bought,  relevant,  if  plaintiff  knew  it.  520(4). 
Uncertain.    See  **  Levy,"  under  title  Executions. 

Execution :  Land  in  two  counties,  recorded  in  one,  execution  must 
be  proved  before  admissible  as  to  part  in  other  county.  651(1). 
Certified  copy  from  the  county  where  sole  record  was,  insuffi- 
cient. Id.  Nonsuit  properly  granted.  Id.  And  see  S.  C.  81 
Ga.  721 ;  85  Ga.  703;  92  Ga.  230. 

Fraud :  See  "  Deed  procured  by,"  under  title  Fraud. 

Fraudulent  conveyance :  See  Claim. 

Life-estate  only  conveyed  here,  notwithstanding  words  which  con- 
strued alone  created  fee  simple  estate.  192.  Citing  Code,  j 
70  (?a.  161;  79  Ga.  28. 
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BEEDS-^ntinued, 
Beoord :  Junior  unrecorded  deed  prevails  over  senior  unrecorded 

deed:  doctrine  applied.    641(3). 
Bepugnant  clauses  not  create  real  ambiguity,  when.    195.    And 

•see  **  Life  estate,"  ante,  under  this  title. 
Warranty :    Deficiency  of  30  per  cent,;  fraud  in  sale,  question  for 

jury.    183(2). 
Will  or  deed :  Paper  here  was  a  deed,  and  delivery  sufficiently 

shown.    159. 

DELIVERY.    See  Deeds. 
Acceptance  presumed  when,  and  when  not    53. 

DESCRIPTION.    See  Levy  and  Sale ;  Mortgages;  Deeds. 

DI8P088E880RY    WARRANT.     See   Landlord    and 
Tenant. 

DI8TRE88  WARRANT.    See  Landlord  and  Tenant. 
DIVORCE  AND  ALIMONY.    See  Husband  and  Wife. 

DOMICILE.    See  Minors. 

Change  of:  One  leaving  State  with  avowed  intention  as  to,  but 
leaving  wife  here,  in  old  abode;  service  by  leaving  copy  there, 
sufficient.    460(1). 

Minors :  Kesidence  of,  where  parents  living  separate,  is  tliat  of  the 
father.    257(2). 

Railroads.  See  that  title ;  and  see  **  Residence,"  under  Code  Sec- 
tions, 3406. 

DURE88.    See  Contracts. 

Threat  to  resort  to  law  would  not  amount  to  duress,  properly 
charged  as  prelude  to  Code,  ?2637.    672. 

EJECTMENT. 

Consent  decree :  See  "Deed,"  post,  under  this  title. 

Death  of  plaintiff:  personal  representative  proper  party,  but  heirs 

made  so  by  order,  good  until  reversed.    540(3). 
Deed,  made  in  pursuance  of  consent  decree,  on  bill  by  assignee  of 

bond  for  title  against  maker  and  assignor,  admissible  against 

purchaser  from  either,  when.    531(3).    And  this  though  it  did 

not  refer  to  decree.    Id, 
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EJECTMENT— coii/i«u«;c7. 
Description  of  land  eaed  for  in  declaration,  whether  snfficiently 

certain  to  identify  it  from  entire  tract  mortgaged,  for  jury. 

475(3). 
Equitable  title:  recovery  had  on,  in  ejectment.    676.    And  see 

^*  Partition,"  under  Tenants  in  Common,  title  Estates. 
Homestead :  Head  of  family  may  sue  for,  and  recover,  in  his  own 

name,  where  question  of  homestead  or  no,  immaterial.  475(4). 
Improvements.    See  Title. 
Intruders:  County  court  has  jurisdiction  of  summary  proceeding 

for  eviction  of,  under  Code,  ?4072.  278(2).    Remedy  not  availa- 

ble  to  try  title  to  land ;  seller  refusing  to  yield  possession,  not 

reached  by.    Id.  278(1).    No  ground  to  dismiss,  that  evidence 

shows  remedy  was  ejectment.    Id.  278(2). 
Possession.    See  Title. 

FrescriptiTe  title  claimed  by  plaintiff,  disclaimer  of  his  lessor, 
that  he  claimed  only  half  of  lot,  admissible.  348(1).  And  see, 
generally,  "Prescription,"  under  Title. 

Railroad,  deed  bounding  land  conveyed  on  one  side  by,  how  con- 
strued; no  presumption  that  railroad  had  actually  acquired 
strip  alongside  track  because  charter  authorized  it.  540(1). 
Whether  deed  of  plaintifif  covered  strip,  question  for  jury.  /d. 
640(2). 

Sheriff's  sale  fbr  taxes.    See  "  Sales,"  under  title  Executions. 

Trust  executed.  Can  trustee  under  deed  in  1886,  to  present  wife 
and  children  of  first  wife,  recover,  without  showing  minority 
of  children?  349(3).  As  to  wife,  was  not  trust  executed ?  id. 

ELECTION.   See  Pleading. 

ELECTIQN8. 

Compensation  of  managers  and  clerks  provided  for  by  special  act, 
per  diem  allowed  lor  day  of  election  and  next  day.  680(1).  And 
see  "  Election  managers,"  under  Counties  and  County  Matters. 

Mayor  of  Brunswick.  See  "  Brunswick,"  under  Municipal  Cor^ 
porations. 

EMINENT  DOMAIN.    See  Constitutional  Law.  : 

EQUITY. 

Decree  not  set  aside  after  three  years,  when.    51(2).    Citing  Code, 

22914(a) ;  and  see  Judgments  and  Decrees. 
Demurrer  general,  at  trial  term,  overruled,  too  late  for  plea ;  and 

plea  then  presented,  disregarded.    178(2). 
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OSQUITY— con«inu«f. 

Equitable  petition.  Possession  and  ouster.  See  ''Possession," 
under  Title. 

Pleading.  Address  and  prayer  amendable;  "orator"  stricken, 
and  "  petitioner  *'  inserted.    780(1 ).    Citing  83  Oa.  223. 

Purchase-money  notes  given  for  land,  part  only  due.  Equity 
power  to  impound  proceeds  of  sale  to  await  undue  notes.  178(1). 
First  note  reduced  to  judgment  in  justice  court,  embraced  in 
decree,  but  costs  charged  to  plaintiff.    Id, 

Hestitution  of  fund  received  from  receiver,  compelled  on  reversal 
of  erroneous  judgment.    214. 

Service  acknowledged,  decree  not  set  aside  after  three  years.  51(2). 
And  see  Judgments  and  Decrees. 


S8TATE8. 

Estates  of  inheritance.  Lands  descend  to  heirs  on  death  of  an- 
cestor; when  heirs  may  collect  the  rent.  679(1,  2).  Conveyance 
by  heirs,  right  of  purchaser  to  collect,  when.    Id,  579(3). 

Life-estates.  Deed  here  conveyed  life-estate,  though  words  used 
which  construed  alone  would  convey  fee.    192. 

Deed  of  gift  to  B  "and  to  his  children,"  construed  to  convey 
life-estate  to  B,  subject  to  levy  and  sale  for  his  debts.    459. 

Will  here  created  estate  in  wife  for  life  or  widowhood,  without 
reference  to  children  arriving  at  majority  within  that  period. 
664(1).  Private  sale  by  her  passed  title. to  her  interest  as  de- 
visee only.  Jd,  664(2).  If  conveyance  from  her  was  procured 
by  fraud,  purchaser  at  sheriff's  sale  with  notice,  gets  good  title 
to  her  interest.    Id,  664(3). 

Remainders.  Conveyance  by  executrix,  who  owned  half-interest, 
and  was  executrix  of  other  half  in  which  also  she  had  a  life- 
estate,  pasf»ed  her  interest,  but  no  title  as  against  remainder- 
men.   641(2). 

'Tenants  in  common.  Devise  by  surviving  tenant  in  common  of 
her  interest  in  land,  describing  it,  imports  a  gift  of  all  the  in- 
terest she  acquired  under  a  deed  mentioned  in  it.  641.  Am- 
biguity not  raised  by  proof  that  testatrix,  before  making  will, 
deeded  a  small  portion  to  another  person.  Id,  Doctrine  of 
junior  recorded  deed  prevailing  over  senior  unrecorded  deed.  Id, 
Partition  under  parol  agreement,  and  possession  under  it,  clothes 
each  with  perfect  equity,  and  recovery  had  on,  in  ejectment. 
676. 
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ESTOPPEL. 

Content  by  owner  of  mill-site  and  mine  to  diversion  of  water  by 

ditch,  estops  him;  consent  inferred,  when.    232(3, 4). 
Declarations  adverse  to  title,  not  work  estoppel,  when.    189(5). 

EXPRESS  COMPANIES.  See  Oarrien  of  Freight,  under 
Railroads. 

EVIDENCE. 

Admissions.    Plea  in  another  case:     See  *' Trustee,"  po^,  under 
this  subdivision. 
Trustee,  admissions  of,  in  plea  in  another  case,  admissible  to- 
show  that  fund  deposited  was  his  own.    357(3). 

Allegata  and  probata  must  correspond.    187(7). 
Contract  for  freight  carriage  alleged  but  not  shown,  nonsuit 

proper.  23(3).  S.  C.  88  Oa.  591. 
Declaration  alleging  loan  to  T,  not  supported,  by  proof  of  loan 
to  company  of  which  T  was  treasurer,  and  promise  by  T  to 
turn  over  drafts  drawn  by  company.  289(1).  Direction,  how- 
ever, to  allow  plaintiff  to  amend  so  as  to  count  on  defendant's 
individual  promise  to  turn  over  the  drafts.  Id,  289(2). 
Bailing  absent  from  abutment  of  bridge  alleged,  absent  from  ap* 
proach  shown.    135(4).    Distinguishing  90  Ga.  608. 

Ambiguity :    See  "  Letter,''  under  Statute  of  Frauds. 

Amount  of  reasonable  rent :  amount  paid  by  another  tenant  for 
similar  use,  whether  admissible.    422(3). 

Appraisement,  and  returns  of  executor,  inadmissible  to  aid  pos* 
session  of  testator.    330(2).   Will,  however,  was  admiraible.  IcU 
Of  testator's  estate,  not  admissible  to  illustrate  question  whether 
he  had  made  parol  gift  of  land  or  not.    186(3). 

Books  of  account,  when  properly  authenticated,  primary  evi- 
dence; account  how  proved  where  books  not  produced.  517(5). 

Burden  of  proof:    See  Charge  of  Court 

Complaints  of  pain  made  to  attending  physician,  admissible,  in 
suit  for  personal  injury.    580(1). 

Confessions :    See  that  subdivision  under  Criminal  Law. 

Contract  evidenced  by  bill  of  lading,  conversations  and  stipula- 
tions prior,  excluded.    23(2). 

Declarations  adverse  to  title;    declarations  not  estop  declarant,, 
when.    189(5). 
Motive  for  gift,  declarations  of  donor  admissible  to  show ;  but 

not  to  engraft  trust  on  deed  to  donor.    186(4). 
Testator,  declarations  of,  admissible  on  caveat  to  will,  to  show 
state  of  his  mind,  but  not  to  prove  truth  of  facts  stated  by  tiim. 
804.    And  see  "  Caveat,"  under  Wills. 


Digiti 


zed  by  Google 


Reports.]  INDEX.  861 

EVIDENCE— con<inu4?d. 

Delivery.    See  Deeds. 

Documentary  evidence.    Execution  of  deed :    See  Deeds. 

Bamingt  of  husband  killed:  widow  may  testify  to  amount  he 
turned  over  to  her  every  month.    457(1). 

False  imprisonment :  See  "  Evidence/'  under  that  title. 

Habit  as  to  prudence  or  recklessness,  evidence  as  to,  not  admissi- 
ble, when.  110(3).  Citing  92^0. 188.  Distinguishing  82  Gki.  579. 

Harmless  error  in  admission  of,  no  cause  for  new  trial.    135(1). 

Irrelevant:  Testimony  which  sheds  no  light  on  any  of  the  issues 
made  by  the  pleadings  should  be  excluded.    188(2, 3). 

Joint  note  by  husband  and  wife :  Evidence  showing  who  got  ben- 
efit of  loan.  500(1,  3,  5).  And  see  "Joint  note,"  under  Hus- 
band and  Wife. 

Letters  alone  forming  medium  of  communication,  witness  could 
not  testify  he  shipped  cotton  for  specified  purpose.    501(4). 

Mistake  in  contract  of  purchase  availed  of,  by  plea  of  failure  of 
consideration  to  notes  for  price.  49.  Citing  29  Ga.  294;  74 
Ga.608;  eeC'a.  286. 

Parol  and  secondary :  See  ''  Written  instruments,''  under  this 
title. 
Statement  of  prisoner,  on  committing  trial,  presumed  to  have 
been  reduced  to  writing,  since  law  required  it.  83.  Parol  evi- 
dence inadmissible.  Id. 
Telegram  received,  in  action  by  sendee  for  special  damages,  lost, 
parol  inadmissible  until  one  delivered  for  transmission  ac- 
counted for.  430.  Criticising  76  Qa,  263.  Aliler,  where  suit 
is  for  penalty.    94  Ga.  431. 

Presumptions.    Official  duty  performed:  statement  of  prisoner 
reduced  to  writing  by  committing  magistrate,  law  requiring 
it.    83. 
Official :  Copy  of  record  of  analysis  of  fertilizer  from  department 
of  agriculture  is,  prima  fadej  admissible.    20(3). 

Beasonable  doubt.  See  Criminal  Law.  Civil  case  for  homicide 
need  not  be  made  out  beyond  a  reasonable  doubt.    447(3). 

Record  of  city  court  of  Macon,  of  conviction  of  larceny,  admissi- 
ble in  superior  court  to  impeach  witness,  though  order  of 
transfer  of  indictment  not  appearing  on  city  court  minutes. 
85(2). 

Bule  of  railroad :  Evidence  as  to  how  other  employees  inters 
preted  and  acted  upon  it,  inadmissible,  when.    457(3). 

Bule  out,  motion  to:  See  "Evidence,"  under  Practice  in  Superior 
Court. 
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EVIDENCE— con<i7m«i. 
Service :  Evidence  as  to  no  eemce  should  be  clear  and  explicit. 

51(2). 
Statement  of  prisoner :  See  Criminal  Law. 
Variance.    See  Pleading. 
Will  properly  excluded  when  sole  issue  was  whether  there  was  a 

parol  gift  of  land  to  son  resisting  partition.    186(2). 
Witnesses :  Character  of  witnesses,  "  if  known  to  jury  personally/' 

charged,  error.    394.    Citing  90  Oa.  266. 
Convicts :  production  of,  as  witnesses.    Acts  1883,  p.  106.    Not 

compelled  unless  application  first  made  to  governor.    66(1). 

Judge  not  compelled  to  order,  at  public  expense,  under  Code, 

J4027.    66(2),  (3). 
Credibility  of,  for  jury;  and  Supreme  Court  has  neither  power 

nor  inclination  to  interfere.    76(4). 

Question  for  jury;  and  though  but  one,  and  impeached  in 

every  way,  Supreme  Court  will  not  disturb  verdict.    447(5). 
Examination:  Leading  questions  permitted  to  State's  counsel, 

no  cause  for  new  trial.    594(1). 
Husband  of  wife's  paramour,  incompetent  witness  against  him  to 

prove  act  of  adultery.    587. 
Impeachment.     Contradictory    statements:    deceased   witness 

whose  testimony  on  former  trial  shown,  cannot  be  impeached 

by.    625(4). 

Conviction  of  larceny,  record  admissible  for.  85.  Citing  71  Go. 

864 ;  73  Oa.  251.    And  see  79  Oa.  257. 
Separation:  Son  of  accused,  discretion  of  court  in  excluding, 

not  controlled.    596(3). 

Brother  of  accused  excluded,  no  abuse  of  discretion.    76(1). 

Permitting  him  to  remain  on  condition  he  should  not  be  a  wit- 
ness, error.    Id,    Citing  90  Ga,  793. 

Written  instruments,  parol  evidence  to  vary :  Action  on  joint  note 
of  husband  and  wife ;  evidence  that  credit  was  given  to  wife 
alone,  inadmissible  as  contradicting  note  itself.  501(3). 
Parol  evidence  as  affecting :  Note  not  expressing  entire  contract, 
parol  admissible.  49.  Citing  66  Oa.  286. 
Admissible  to  apply  lease,  which  was  to  embrace  as  many  as  50 
lots,  to  particular  lots  within  boundary  named.  520(2).  And 
see  "  Description,"  under  title  Deeds. 

Note  for  guano,  waiving  guarantee  as  to  effect  on  crops,  not  pre- 
clude evidence  as  to,  to  show  it  was  not  up  to  guaranteed  analy- 
sis branded  on  sacks.  20(4).  Citing  62  Ga.  617;  78  Ga,  631; 
83  Ga,  28. 

Bule  not  applicable  where  mistake  in  writing  which  was  agreed 
to.    48.    Citing  29  Ga.  294 ;  74  Ga,  508 ;  66  Ga.  286. 
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EXECUTIONS. 

General  execution  docket :  Act  of  1889,  not  apply  to  executions 
issuing  on  mortgage  foreclosure  of  personalty.    175. 

Judgment  in  justice  court,  bldnk  as  to  names  of  parties,  not  de- 
stroy execution  regular  on  its  face.    460(2). 

Levy :  See  title  Levy  and  Sale. 

*<Kore  or  less"  omitted  in  fi,  fa,,  not  vitiate  sale  of  entire  tract 
mentioned  in  mortgage.    474(2). 

Sales  under :  See  title  Levy  and  Sale. 

Variance :  See  "  Judgment,'*  under  Partners  and  Partnership. 

FALSE  IMPRISONMENT. 

Another  county,  arrest  made  under  warrant  from,  duty  of  sheriff 

to  take  prisoner  there.    No  authority  to  take  bond.    206(1). 

Confining  in  jail  until  sent  for,  false  imprisonment.    Id.  206(2). 

Bvidenoe  of  ''  no  bill "  returned,  inadmissible,  when  arrest  was 
under  magistrate's  warrant.  207.  And  so,  that  plaintiff  had 
been  indicted  for  another  offense  and  was  a  fugitive.    207(3). 

FERTILIZERS. 

Analysis,  under  Code,  §1553(b),  must  be  "oflScial,"  to  render  copy 
admissible ;  when  so ;  one  made  at  instance  of  purchaser  for  use 
in  litigation,  not  so,  unless  act  Dec.  27, 1890,  complied  with. 
14(2).  Copy  of  record  from  department  of  agriculture  ]b  prima 
facie  admissible.  Id.  14(3). 
Copy  of,  from  department  of  agriculture,  prima  facts  admissible. 

20(3). 
System  of,  explained.    When  "  official,"  and  when  not  so.    19(2). 

Effect  on  crops.  Note  waiving  guarantee  as  to,  not  preclude  evi- 
dence of  no  benefit  derived,  to  show  it  did  not  come  up  to 
guaranteed  analysis  branded  on  sack.  20(4).  Citing  62  Qa, 
617;  78  (?a.  631;  83  (?a.  28. 

Sample  analjrzed  by  State  chemist,  though  unofficial;  chemical 
ingredients  of,  shown  by  his  evidence.  15(4).  Effect  on  crops, 
admissible  to  support  or  dispute  his  correctness.  Id.  Citing  62 
Oa  617;  78  Ga.  631;  83  Ga.  28. 
Sample  deposited  with  ordinary  (Acts  1890-91,  vol.  1,  p.  142). 
Act  cumulative  only,  and  not  apply  unless  parties  co-operate 
in  depositing.    14(1). 

FIXTURES. 

Scenery  and  stage  outfit  of  opera  house  treated  as  "  improvement 
of  realty,"  under  Code,  §1979.    100. 
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FORSYTH.    See  Statutes. 

FRAUD. 

Admmistrator  not  protected  by  doctrine  of  cai^eat  emptor,  as  to 
misrepresentations  as  to  boundaries  and  quantity.    113(2). 

Deed  procured  by :  Grantee  mortgaging  as  security  for  pre-exist- 
ing debt,  mortgagee  gets  no  title,  whether  he  bad  notice  of  fraud 
or  not.  683(1).  Grantor  claiming,  may  give  in  evidence  the 
fraud  to  defeat  mortgage.    Id,  683(2). 

Deficiency  of  thirty  per  cent,  in  land  sold,  fraud  in  sale  for  jury. 
183(2). 

Husband  and  wife :  See  that  title. 

Loan  on  security  induced  by  fraud  of  borrower  and  his  confed- 
erates; right  of  lender  to  follow  money.  Equity  powers. 
572(1). 

Misrepresentation  by  administrator,  of  boundaries  and  quantity, 
relievable  against.    113(2). 

Representations  to  obtain  loan  on  land,  as  to  its  quantity,  value, 
etc.,  being  false:  charge  ignoring  question  whether  lender 
trusted  them,  and  whether  deficiency  was  so  great  as  to  render 
land  insufficient  security,  error.    573(6). 

Warranty:  breach  of  contract  alleged,  and  also  fraud  as  to  quan- 
tity of  land  sold,  election  compelled,  and  superfluous  allega- 
tions stricken.    183(  1 ) . 

GARNISHMENT.    See  Mortgages. 

Answer  by  garnishee,  not  defeat  his  right  to  dismiss  garnishment, 
as,  for  instance,  that  judgment  had  been  entered  against  main 
defendant  before  summons  issued.    247(3). 

Bond,  dissolving :  Conditioned  to  pay  judgment,  instead  of  follow- 
ing act  Oct.  15,  1885,  enforced  by  suit  subject  to  any  substan- 
tial defense.    673(1). 

Debtor  of  plaintiff,  being  in  service  of  garnishee,  and  overdrawn, 
and  this  state  continuing  up  to  time  of  answering,  by  reason 
of  further  service  and  advances,  garnishee  not  liable.   614. 

Judgpnent  against  principal  debtor  having  been  entered,  no  further 
garnishment  can  issue  on  old  bond.    247(2). 

Parol  gift  of  land:  Appraisement  of  testator's  estate  inadmissi- 
ble, where  issue  was  whether  he  had  made  gift  or  not    186(3). 
Claimant  by  mere  gift  and  making  of  improvements  has  no  title 
which  he  could  assert  in  claim  case.    493.    Citing  67  Ga,  19; 
79  Ga,  475. 
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GARNISHMENT— conrtnwd 

Parol  gift  of  land :  Declarations  of  donor,  admissible  to  show  mo- 
tive for  gift,  but  not  engraft  trust  on'  deed.  186(4).  Declara- 
tions of  donee  adverse  to  his  title,  not  estop  him  where  not 
acted  on  to  the  injury  of  donor.    Id.  186(5). 

Disclaimer  by  donee  after  seven  years  of  possession,  admissible 
as  tending  to  fix  true  boundary  of  tract  given ;  and  charge  here 
error.     186(6). 

Possession  of  eon  under,  for  more  than  seven  years,  and  valuable 
improvements,  in  father's  lifetime:  administrator  of  father, 
thirty  years  after,  could  not  recover.  690(1).  Parol  evidence 
admissible  in  resistance.    Id. 

Valuable  improvements  set  up  as  ground  of  enforcing  gift,  aUe- 
gata  and  probata  must  correspond.    187(7). 

Will  properly  excluded  in  case  for  partition  by  executors,  where 
sole  issue  raised  by  pleadings  was  as  to  gift  or  not    186(2). 

•GUARDIAN  AND  WARD. 

Approval  of  annual  returns  ratifies  act  of  guardian  in  paying 
out  ward's  estate  to  his  maintenance  and  education.  276. 
Citing  15  Ga.  451;  20  Ga.  325;  29  Oa,  582;  61  Ga.  452.  Alitcr, 
where  administrator  pays  to  mother  of  minor,  for  his  support, 
estate  of  minor  in  his  hands.    276. 

Bond.  Discharged  surety,  under  Code,  31817,  not  liable  to  new 
surety  who  has  paid  past  default  of  guardian,  either  to  indem- 
nify or  contribute.  405(1.)  Consent  to  share  loss  by  ad  minis* 
trator  of  first  surety  with  second,  pending  suit  against  both 
by  ward,  not  binding.  405(2).  Case  should  have  been  dismissed 
on  demurred.    405(3). 

Guardian  ad  litem.    See  title  Minors. 

Wild  land  of  minor  properly  sold  for  tax,  here.  283(1).  And  see 
"  Wild  land,*'  under  title  Minors. 

HABEAS  CORPUS. 

Bail  trover.    See  that  title  under  Trover. 

'  Ohildron.    See  "  Paternal  grandparents,"  under  Parent  and  Child. 
Custody  of,  properly  awarded  here  to  paternal  grandparents. 
257(3). 
Jurisdiction.    Children  illegally  detained,  ordinary  of  that  county 
has  jurisdiction.    Citing  Code,  §4011.    257(2). 

HOMESTEAD  AND  EXEMPTION. 

Ejectment.    See  "  Homestead,"  under  title  Ejectment. 

Presumptions  in  favor  of  jurisdiction,  residence  and  status  of  ap- 
plicant, regularity  of  proceedings,  etc.,  after  lapse  of  20  years. 
515.  Burden  of  proof  as  to,  on  one  who  makes  a  collateral 
attack.    Id. 
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HOMESTEAD  AND  EXEMPTION— conrtntfed. 

Bents  and  profits  of  homettead  land,  except  that  consumed 
pending  the  homestead,  belong  to  owner.  523.  Beneficiaries 
arrived  at  age  cannot  sue  for  being  deprived  by  one  who  toot 
possession  during  their  minority.    Id, 

Waiver:  Right  of.    346.    Citing  58  Ga.  53;  61  Ga,  195. 

HOMICIDE.    See  Master  and  Servant. 

HUSBAND  AND  WIFE. 

Alimony.  Bond  for  reconveyance,  assigned  by  husband  to  plain-^ 
tiff;  equitable  action  by  him  to  enjoin  collection  of  note.  627(1). 
And  see  **  Bond  for  reconveyance,"  under  Title. 

Decree  for  specific  sum  dischargeable  part  in  money  and  balance 
in  notes,  enforced  by  execution  after  time  expired.    225(1). 

Judgment  for,  has  only  lien  of  ordinary  judgment.  225(2).  Mort- 
gage to  pay  pre-existing  debt,  made  pending  suit,  prevails 
over.    225(3). 

Land  sold  by  husband  pending  suit  for,  held  subject  under  verdict 
rendered,  to  extent  of  one  fourth,  under  special  facts  here.  449. 

Monthly  allowance  and  stated  sum  for  attorney's  fees,  properly 
granted  here.    490.    Improperly  granted  here.    492. 
Attorney  employed  by  husband  to  defend  joint  suit  against  hus- 
band and  wife,  cannot  hold  wife  for  fees,  when.    671. 

Equitable  title  of  wife,  where  deed  was  to  husband :  purchaser 
from  him  protected,  when.    573(3). 

Fraud  of  husband  as  wife's  agent:  right  of  lender  to  go  on  wife. 

573(2). 
Implied  authority,  none  in  husband,  to  employ  counsel  to  defend 

joint  suit  against  husband  and  wife.    671. 
Joint  note  and  mortgage  by,  for  subsequent  advances,  wife  bound 

only  for  so  much  as  she  received.    500(1).    Burden  on  lender,. 

where  hushed  drew  drafts,  to  show  receipt  by  her.    Id, 

And  see  "  Power  of  attorney,"  below. 
Evidence  relevant  to  show  part  of  consideration  went  direct  to 

husband.    As  to  such  as  was  obtained  on  joint  credit  and 

used  by  him,  she  was  in  position  of  surety.    501(5). 
Evidence  that  credit  was  given  to  wife  alone,  inadmissible,  as 

contradicting  note  itself.    501(3). 
Power  of  attorney  from  wife  to  husband,  not  apply  to  drafts  pre- 

viously  drawn  by  him  ;  nor  to  those  subsequent,  unless.  500(2). 

And  see  "  Joint  note,"  ante. 
WitnoM:    Husband    of   wife's  paramour,  incompetent  witness- 

against  him  to  prove  act  of  adultery.    587. 
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ILLEGALITY. 

Appeal  void  for  want  of  afiS davit  or  bond,  no  mperiedeas^  and  ille- 
gality dismissed.    453(2). 

Mortga^  foreclosure,  execution  on,  resisted  by;  mortgagor  could 
not  have  third  party  made  coplaintiff  on  ground  that  he  was 
a  "  joint  owner."  644(2).  Pleading  act  of  1887,  not  apply  to 
such  a  proceeding.    Id, 

INHERITANCE. 

Bajitards:  See  under  Parent  and  Child.  And  see  "  Estates  of  in- 
heritance," under  Estates. 

INJUNCTION  AND  RECEIVER. 

Amendment  striking  prayer  for,  and  adding  prayer  that  premises 
be  adjudged  plaintiff's  property  and  writ  of  possession  granted, 
allowed.    712. 

Bond  for  forthcoming  of  property  levied  on  having  been  required, 
discretion  in  granting,  not  abused.    726. 

Claim  case :  Error  to  enjoin  purchaser  who  bought  from  sheriff 
pending  claim.    496(3). 

Judgment:  See  that  title/ 

Policy  of  insurance :  Equitable  petition  by  creditor  of  assured,  to 
enjoin  transfer  of  policy,  etc.,  denied  here.    498. 

Purchase-money  note  given  on  assignment  of  bond  for  reconvey- 
ance of  land;  equitable  action  to  enjoin  collection  of.  627(1). 
And  see  "  Bond  for  reconveyance,"  under  Title. 

Street  crossing  railroad :  City  cannot  condemn  for,  without  char- 
ter power;  and  denial  of  injunction  here,  error.    102. 

Timber:  Boxing  for  turpentine;  injunction  against,  not  granted 
here.    551. 

Verification  of  petition  for,  imperfect,  perfected  at  hearing. 
414(1),  (2).    As  finally  made  here,  sufficient.    Id, 

Receivers :  Appeal  case  brought  against  party  for  whom  he  was 
made  receiver,  receiver  cannot,  unless  he  be  made  a  party  to  it. 
Code,?3615.    456. 

Assignment:  Accounts,  and  books  of  account  assigned  by  in- 
solvent debtor  as  collateral,  without  inventory  and  schedule 
under  Code,  ?1953,  property  treated  as  assets.  61(3).  Overruled, 
751. 

Claimant  claiming  in  forma  pauperis  under  parol  gift,  receiver  ap- 
pointed to  collect  rents  pending  claim.    493. 

Corporation  insolvent,  and  business  ceased ;  receiver  appointed 
for,  under  Code,  §3149(o).    61(1).    Citing  91  Oa.  284. 


Digiti 


zed  by  Google 


J 


858  INDEX.  [94  Ga. 

INJUNCTION  AND  BECElVER-ctmtinued. 
Broceivers :  Corporation  insolvent :  Assets  need  not  be  described  in 
petition ;  bnt  if  not,  receiver  acts  at  his  peril  in  seizing.  61(2). 
Assignment  of  cboses  in  action  as  collateral  security.    61(3). 
And  see  751. 

Stock  all  paid  in,  and  all  assets  parted  with  before  bill  filed,  ex. 
cept  choses  in  action  transferred  as  collateral  to  secure  debts 
exceeding  their  value ;  no  occasion  for  receiver.    62(4). 

Expenses  incurred  by  receiver  of  Federal  court,  or  hire  of  prop- 
erty used  by  him,  State  court  receiver  not  chargeable  with. 
736(4). 

Expenses  of  receiver,  including  counsel  fees,  chargeable  on  fund, 
applying  income  first,  then  corpus,    735(2). 

Insolvency  of  non-resident  defendants  not  alleged,  sale  of  mort- 
gaged property  not  enjoined,  etc.,  when.    88(3). 

Insolvent  traders.  Code,  §3149(a)  et  seq.:  Open  account  creditors, 
with  claims  due  in  part,  may  proceed  on  due  part  414(3). 
Affidavit  that  demand  was  made  "for  payment  of  the  debt 
due,"  means  for  the  due  part.    Id, 

Bill  filed  after  debtor  had  ceased  to  be  a  trader,  and  also  mort- 
gages attacked  shown  to  be  for  securing  h<ma  fide  debts ;  ap* 
pointment  of,  error.    729. 

Counsel  fees  allowed  for  bringing  fund  into  court.  By  whom 
borne,  and  in  what  proportion.  735(3).  Citing  87  Go,  134(3). 
Railroads:  Preferential  debts  arising  under  so-called  **8ix 
months  rule,"  for  labor  and  material  furnished  to  **  conserve 
the  property,"  not  prevail  over  older  mortgage.  735(1). 
Report  of  auditor,  exceptions  to,  need  not  be  submitted  to 
jury.     736(6). 

Interlocutory  order  appointing,  re^''iewable  by  fast  bill ;  but  sub- 
sequent order,  pending  writ  of  error,  supplying  vacancy,  is 
not.    730. 

Joint  demurrer  by  all  the  defendants,  because  receiver  joined 
without  leave  to  sue,  bad.    Receiver  stricken,  when.    673(2). 

liiens:    Creditors  obtaining   judgment  after  appointment  of,  on 
suits  brought  before,  entitled  to  no  priority,  when.    465. 
Railroad.    Damaging  private  property,  claim  for,  on  same  foot- 
ing with  one  for  "  taking."  Rank  of,  in  competition  with  mort- 
gage for  other  indebtedness.    736(5). 

Bestitutlon  of  fund  received  from  receiver  under  agreement  to 
repay,  compelled  on  reversal  of  previous  erroneous  judgment. 
210.  Citing  70  Ga,  717 ;  76  Ga.  830.  Discretion  of  court  as  to 
which  contestant  shall  move  the  rule.    94  Qa,  210. 
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INJUNCTION  AND  RECEIVER— conhnwed. 
Sale.  Attorneys  of  trustee  of  bondholders  and  also  of  the  re- 
ceiver could  not  buy  for  their  own  benefit  (with  their  asso- 
ciates) at  the  sale.  694(2).  Consent  of  trustee  not  remove 
disqualification.  Id.  Associates  of  attorneys  affected  by  their 
disqualification.  Id.  Sale  set  aside  at  instance  of  one  bond- 
holder. Id. 
Denial  of  motion  to  set  aside,  was  a  final  judgment,  and  writ  of 
error  direct.    694(1).    Receiver  not  a  necessary  party.    Id. 

Set-off.  Bank  insolvent,  depositor  may  set  off  his  deposit  against 
his  note  due  bank.  95(1).  But  receiver  acts  at  his  peril  as  to 
fact  and  amount  of  deposit.  Id.  95(2).  And  see  "  State  de- 
positories," under  Banks. 

INSOLVENT  TRADERS.     See  Beceiyert,  under  Injunc- 
tion and  Beceiver. 

Corporation:    See  ** Receiver,"  under  Injunction  and  Receiver. 

Liena :    See  "  Insolvent  traders,"  under  Receivers. 

INSURANCE. 

Fire  insurance.  Agency  and  waiver:  Admission  of  illegal  evi- 
dence as  to,  and  errors  in  charge  as  to,  not  require  new  trial, 
where  verdict  obviously  correct.    785(3). 

Amendment  setting  up  that  removal  was  by  written  consent  of 
agent,  and  that  he  had  authority  to  make  it,  allowed.    128(1).- 

Assignor  of  policy  suing  "for  use  of  assignee,"  bad  in  form,  but 
defect  not  reached  by  general  demurrer:  No  ground  for  dis- 
missal.   785(1).    Citing  65  Oa,  403 ;  94  Ga,  663. 

Books  showing  complete  record  of  business;  condition  as  to, 
sufficiently  complied  with,  when.  786(4).  Obscurity  and  com- 
plication of  system  adopted,  held  to  excuse  company  from 
"bad  faith,"  and  damages  and  attorney's  fees  ordered  written 
off  verdict.    786(4). 

Contribution,  duty  of,  not  exist,  where  property  insured  is  not 
the  same.  359(2).  And  see  "  Floating  policy,"  posty  under  this 
subdivision. 

Damages  and  attorney's  fees,  verdict  for;  direction  to  write  off. 
786(4).    And  see  "  Books,"  ante^  under  this  subdivision. 

Equitable  petition  by  creditor  of  assured,  to  enjoin  transfer  of 
policy,  etc.,  denied  under  special  facts  here.    498. 

Floating  policy :  Contribution  with  policies  carrying  specific  in- 
surance, duty  of,  not  exist  under  terms  of  policy  here.  359(2). 
Clause  in  latter  Dolicies  as  to  prorating,  not  alter  case.    Id. 
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IN  SURA  laCE— continued. 
Fire  insurance.    Partnership  personalty  insnred:  agreement  of 
sale  by  one  partner  to  other,  reserving  title  until  payment 
made,  not  defeat  policy.    630(1).    Partnership  has  no  insura- 
ble interest  in  kitchen  furniture,  etc.,  of  one  partner.    Policy 
embracing,  void  as  to  them,  but  valid  as  to  property  of  the 
firm.    id.  631(2). 
Proof  of  loss  not  dispensed  with  by  "  New  York  Standard  Mort- 
gagee Clause  '*  to  the  effect  that  no  act  or  neglect  of  mortgagor 
shall  defeat  mortgagee's  interest.    167.    Mortgagor  refusing  to 
make  proof,  mortgagee  should  do  so.    /d. 
Agency  of  adjuster  who  examined,  and  absolutely    refused 
to  pay,  sufficiently  established,  and  facts  amounted  to  waiver. 
7a5(3). 

Allegation  of  compliance  with  condition  as  to,  amendable  by 
setting  up  facts  constituting  waiver.  785(2).  Declaration  as 
amended,  not  left  double,  nor  inconsistent  with  itself.  Id, 
Waiver:  Direction  given,  on  affirming  judgment  dismissing 
declaration,  to  allow  plaintiff  to  amend.  170. 
Removal  of  goods:  See  "Amendment,''  ante,  under  this  subdi- 
vision. 

Consent  of  agent  to,  binding,  notwithstanding  stipulations  of 
policy,  when.  128(2).  Authority  of  agent,  how  shown,  id. 
Distinguishing  40  Ga.  135. 
Life  insurance:  Representation  by  assured  in  application  for 
second  policy,  that  he  was  not  a  member  of  that  society ;  both 
policies  void,  unless  company  had  notice  of  his  identity.  606(1). 
Notice  to  society's  local  agent,  not  enough,  when.    Id.   606(2). 

INTEREST  AND  USURY. 

Usury :  Bonds  and  mortgage,  or  trust  deed.  See  "  Loan  of  $850,'^ 
po^f  under  this  title. 

Building  and  Loan  Associations :  See  that  title. 

Loan  of  $850  for  forty  years  at  6  per  cent,  semi-annual  interest, 
lender  receiving  $1,000  bond,  not  usurious.  307(3).  And  this 
though  bond  contained  ninety  day  default  clause.  Id.  De- 
livering of  bonds  thirty-nine  days  after  interest  began,  not 
infect  them  with  usury.    Id. 

INTERPLEADER. 

Costs :    Interpleader  cast,  charged  with  costs  of  interpleader,  and 

in  his  own  case,  but  not  of  other  plaintiff.    353(3). 
Parties :  See  **  Parties,"  under  Actions. 

INTERSTATE  LAW. 

Freight  charges :  See  ''Carriers  of  freight,"  under  Railroads. 
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INTRUDERS.    See  Ejectment. 

hJudcments  and  decrees. 

Arbitrators :  Judgment  of,  entered  nunc  pro  tunCf  two  assenting, 
one  dissenting,  but  no  exceptions  filed.    150(3). 

Collateral  attack:  Order  appointing  new  trustee  (in  1847)  for 
minor  without  guardian  ad  litems  if  irregular,  not  void,  and  not 
subject  to.    369(1). 

Confession  of,  in  justice  court;  appeal  lies  from.    450(2). 

ConclusiTeness  of:  Consent  decree  adjudicating  division  of  real 
estate,  concludes  each ;  and  one  cannot  set  up  and  enforce  parol 
agreement  against  the  other  as  to  his  part.    681. 
Demurrer,  effect  of  previous  judgment  on,  when  amendment 
filed.    112(1). 

Decree  for  specific  sum  payable  part  in  money  and  balance  in 
notes,  enforced  by  execution  after  time  expired.    225(1). 

Default:  See  "Jury  "  below.  And  see  "  Unconditional  contracts," 
posty  under  this  title. 

Dormant  Judgments:  Justice  courts.  See  '*  Execution,"  under 
Justices  and  Justice  Courts. 

Exception  to  decree  because  "  it  does  not  follow  the  verdict,"  no 
departure  being  6pecifie<l,  does  not  raise  question  that  it  goes 
beyond  the  verdict.    642(1). 

final  judgments:  See  ''Bill  of  exceptions,"  under  Practice  in 
Supreme  Court.    694(1). 

Injunction  of.    See  '*  Ordinary,"  posty  under  this  title. 

^ury,  judgment  rendered  without:  County  court  being  abolished 
by  constitution  1868,  and  cases  transferred  by  law,  superior 
court  could  render  judgment.  51(5).  Citing 59  (?a.  825.  And 
so  where  appeal  was  by  consent,  and  court  abolished  pending. 
Id,    Distinguishing  57  Qa,  322,  354 ;  65  Ga.  245. 

Lien  :  Alimony,  judgment  for,  has  only  lien  of  ordinary  judgment. 
225(2).    Mortgage  to  pay  pre-existing  debt,  made  pending  suit, 
prevails  over.     id.  225(3). 
Conditional  sale,  record  of,  not  defeat   judgment  against  pur- 
chaser, when.    466.    And  see  "  Conditional  sale,"  under  Sales. 

Minors  bound  by  decree  against  prochein  ami,  though  no  guar4ian 
ad  litem,  385.  Citing  69  Ga,  672(3).  And  see  "  Guardian  ad 
litem,^  under  title  Minors. 

-Ordinary,  judgment  against,  in  favor  of  county,  enforceable, 
notwithstanding  recital  in  it  that  it  was  not  to  be  in  way  of 
his  claim  for  extra  compensation.  657.  Injunction  against, 
until  grand  jury  could  act  on  his  claim,  error.    Id, 
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JUDGMENTS  AND  DECREES— con(tnw«f. 

Presumptions  in  favor  of,  apply  to  orders  passed  by  chancellor 
at  chambers.    386.    Citing  93  Ga.  361. 

Privies  in  estate :  purchaser,  from  one  who  bought  pendenU  lite, 
bound  by  decree;  and  also  protected  by  it,  when.    51(4). 

Restitution  of  fund  received  from  receiver,  compelled  on  reversal 
of  erroneous  judgment.    214. 

Set  aside,  motion  to,  barred  after  three  years  (Code,  }2914a),  pro- 
ceeding to  set  aside  decree  is,  where  defendant  served.  51(2). 
Evidence  of  no  service  should  be  clear  and  explicit.  Id, 
Consent  of  counsel  appearing  on  face  of  decree,  enough  to  require 
defendant  to  move  to  set  aside  within  three  years.  51(3).  De- 
cree not  void  because  declaring  title  in  third  person,  he  having 
bought  pendente  lite.    Id.    51(4). 

Unconditional  contracts :  Marking  name  on  docket,  constructive 
plea  arising  out  of,  stricken  at  trial,  court  offering  to  allow  de- 
fendant to  amend  by  filing  other  defenses.  795(1 ).  And  where 
no  such  offer  made  by  court,  marking  name  no  obstacle  to 
rendering  judgment,  where  defendant,  when  case  called  for 
trial,  made  no  offer  to  amend.  Id.  796(2).  Case  in  90  Ga. 
826,  not  extended. 

JURISDICTION.    See  Actions. 

Bill  of  exceptions  not  lie  to  judgment  upholding,  when  plea  of 
jurisdiction  tried  first    215. 

Oity  courts :  See  that  subdivision,  under  title  Courts. 

Consul  of  Belgium  subject  to  suit  in  State  courts  for  debt  due  for 
furnishing  his  opera-house.    605. 

County  courts :  See  that  subdivision,  under  title  Courts. 

Habeas  corpus :  See  that  title. 

Non-residence  of  codefendant  not  suggested  until  after  verdict, 
too  late.    612(4). 

Parties :  non-resident  principal  not  joined  in  action  with  resident 
guarantor  under  subsequent  contract  of  guaranty.  153.  Resi- 
dent guarantor  not  liable,  the  conditions  of  the  guaranty  not 
being  alleged.    Id. 

BaUroads :  See  that  title. 

Technical  rules  of  law  disregarded,  when  facts  admitted  that  dis- 
close the  injustice  of  their  application.    549. 

Trust  property :  See  "  Jurisdiction,"  under  Trusts  and  Trustees. 

JURY  AND  JURORS. 

Auditor's  report:  Whether  some  evidence  omitted  from,  not 
triable  by  jury.    126(1). 
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JURY  AND  JURORS— oorU*nt/«d 
Competency:    Statement  of  jurors,  'Hhat  H  was  gailty  and  ought 
to  be  hung,"  alleged :  finding  of  judge  in  favor  of  competency, 
not  disturbed.  595(2).   Affidavits  of  good  character  of  movant's 
witnesses,  judge  not  bound  to  receive.    Id, 

Impeach  verdict :    Affidavit  of  juror  not  admissible  to.    135(6). 

Judgments  rendered  without  Jury:  See  "Jury,"  under  Judg- 
ments and  Decrees. 

Voir  dire :  Explanation  by  judge  of  "  bias  or  prejudice  ";  unfixed 
or  floating  opinion,  not  disqualify  juror  who  answers  statutory 
question.    595(1). 

JUSTICES  AND  JUSTICE  COURTS. 

Account :    See  **  Open  account,"  po«<,  under  this  title. 

Acceptance  sued  on,  being  in  the  name  of  another  than  defend- 
ant, admissible  without  proof,  when.    408. 

Appeal:    Affidavit  or  bond  essential  before  transmission:  bond 

given  to  clerk  after  time  for  appeal  elapsed,  appeal  disnissed. 

453(1).    Entry  of  clerk  on  bond,  as  to  time  of  filing,  may  be 

questioned  without  a  traverse.    Id.    Illegality  not  lie,  in  such 

case,  to  stay  execution.    Id,  453(2). 
Confession  of  judgment,  appeal  lies  from,  to  jury.    450(2).    If 

amount  over  $50  (since  act  Dec.  11,  1882),  appeal  lies  to  jury 

there,  or  to  superior  court.    Id, 
SupersedeaSf  none,  where  appeal  transmitted  before  affidavit  or 

bond  given.    453(2). 

Execution:  ** Backed."  Until  execution  properly  ''backed," 
constable  of  another  county  cannot  execute  and  return.  670. 
Dormancy  not  prevented  by  entry  of  such  constable  made  be- 
fore it  was  backed.  Id.  Entry  how  made  under  Code,  §2914.  Id, 
Regular  on  face,  prima  facie  valid,  and  not  disputed  by  produc- 
ing docket  entry  showing  blanks  as  to  parties.    400(2). 

Jurisdiction :    Common  carrier  sued  for  $100  shortage  in  money 
package;  justice  court  has  jurisdiction.   450(1). 
Penalty  against  telegraph  company;  justice  court  has  no  juris- 
diction.   433. 

Open  account:  Affidavit  of  plaintiff,  in  suit  on,  conclusive  on 
appeal  to  jury,  unless  defendant  files  written  affidavit  under 
act  Sept.  26, 1883.  648. 
Account  may  be  split  up  into  several  actions,  with  assent  of 
debtor;  assent  presumed,  when.  549.  Too  late,  under  facts  here, 
to  make  jurisdictional  point  on  appeal  in  superior  court.    Id, 
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JUSTICES  AND  JUSTICE  COURTS~«)/i(inu«l. 

Pleading:    Payment,  defense  of,  mnde  and  sastained  in  jugtice 

court,  plea  allowed  to  be  filed  on  appeal  in  superior  court, 

when.    669.    Citing  justice  court  pleading  acts,  Acte  1882-3, 

p.  103;  1884-5,  p.  97;  1890,  vol.  1,  p.  111. 
Service  of  summons  by  sberifif,    good    under  Acts  1885,  p,  G8. 

680(4). 

JUSTIFICATION.    See  MaUciooa  Suit. 

LAND. 

lieflciency  in  quantity  being  30  per  cent,  fraud  in  sale,  for 

jury.     183. 
Parol  gift:    See  Gifts. 

1.ANDLORD  AND  TENANT. 

DisposMMory  warrant.  Double  rent  recoverable,  though  not 
mentioned  in  affidavit.  527(1).'  Interest  also,  not  allowed; 
but  error  in  charge  harmless,  where  none  found.  Id,  528(2). 
Full  value  of  improvements  allowed,  error  in  chai^ge  as  to,  dis- 
regarded, /d.  528(3). 
Malicious  suit:    See  ''Justification,"  under  that* title. 

J>istreM  warrant.  Implied  contract:  Railroad  permitting  an- 
other company  to  use  its  depot,  tracks,  etc.,  may  distrain. 
422(1).  Servants,  rolling-stock,  etc.,  use  of,  also  granted,  may 
be  included.  Id,  422(2).  Amount  paid  by  other  company  for 
similar  use,  whether  admissible.  Id,  422(3). 
Parol  agreement  for  sale  of  land :  relation  of  landlord  and  tenant 
existed  here  notwithstanding,  and  judgment  on,  prevailed  over 
older  judgment.    675. 

"Sviction  of  tenant  from  "fish-house,"  wrongful:  damages,  evi- 
dence as  to,  here,  too  uncertain  to  wanant  amount  found.  633. 

.Joint  note  of  two  persons  for  rent  of  land  described  as  ''  on  Buck 
creek,"  inadmissible  to  show  that  one  of  the  makers  was 
payee's  tenant  of  land  in  controversy.    684(3). 

:ljien:  Supplies  already  furnished  to  tenant  by  a  third  person,  land- 
lord cannot  take  lien  for.  620.  Assignment  of  such  contract  by 
landlord,  not  valid  against  creditors.  Id.  That  agreement  was 
made  before  supplies  furnished,  not  alter  case.  Id, 
Supplies:  Lien  for,  actually  created  by  special  contract  in  writ- 
ing made  by  tenant  before  supplies  furnished  by  third  per- 
son, valid,  though  assignment  made  subsequently  under  prior 
parol  agreement.    622. 

JBent:  Right  of  heirs  to  collect  579(1,  2).  Conveyance  by  heirs  ^ 
right  of  purchaser  to  collect,  when.    579(3). 
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lAWS. 

Interstate  law  offers  no  impediment  to  enforcing  suit  for  penalty 
agi^inst  telegraph  companies..    436(1). 

Local  bill :  Advertisement  of,  is  for  determination  by  the  legisla- 
ture.   487(1).    Citing  85  Qa,  49. 

Taylor  county :  County  court  amendment  act  of  Dec.  9,  1893,  con- 
stitutional.   488(3). 

LAWRENCEVILLE.    See  Municipal  Corporations. 

LEGAL  MAXIMS. 

Falsa  demonstratio  non  nocet.    28.    Citing  72  Oa,  568. 
Qui  prior  est  in  tempore  portior  est  in  jure.    742. 

LEVY  AND  SALE.    See  Executions. 

Abuse  of  legal  process,  action  for,  not  lie,  because  execution 
issued  for  whole  mortgage  debt,  though  part  not  due,  under 
Code,  §1965.  133. 
Levy:  Bond  (voluntary)  given  to  constable,  for  production  of 
property  at  sale,  seized  under  execution  against  third  person, 
estops  maker  from  setting  up  the  title  in  himself.  645(1).  Re- 
cital in  bond  that  maker  '^claimed  the  property,"  construed.  Id, 

Description :  SuflScient,  although  premises  adjoined  only  one  of 
the  three  persons  named.    51(6). 

Parol  evidence  admitted  here  to  aid  levy  by  showing  land  de- 
scribed was  in  particular  county.    692(4). 

Possession  of  defendant  in  attachment,  not  negatived  by  entry 
of  levy,  that  it  was  seized  at  railroad  depot.    260(3). 

Uncertain:  Description  of  land  in  levy,  and  deed  of  sheriff,  too 
v&gue  and  uncertain  in  this  case.    640(1). 

Wrongful :  Officer  levying  on  property  in  possession  of  defend- 
ant, with  notice  that  her  children  are  the  owners,  liable,  as  well 
as  the  plaintiff  causing  it.  623.  Citing  92  Ga,  529. 
Bales  under.  Taxes,  sheriff's  sales  for,  and  deeds  thereunder, 
governed  by  ordinary  rules  governing  sheriff's  sales.  542.  Deed 
blank  as  to  date  of  levy,  admissible,  in  ejectment.  Parol  may, 
if  necessary,  supply  date,  amount  sold  for,  and  payment.    Id, 

VIBEL. 

Continuance :  No  cause  for,  that  one  of  plaintiffs  was  stricken  by 
amendment.    120(1). 

Partners  libelled:      Recovery  by   individual  member,  when. 
120(2,3). 
>traction  or  withdrawal :  Offer  of  newspaper  to  open  its  col- 
umns to  plaintiff  for  any  explanation,  goes  for  nothing.  121(4). 

•94-56 
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LIENS. 

Oonditional  sale  and  judgment  against  j)urcha8er.  466.  And  see 
"  Lien,"  under  Judgments. 

Creditors  obtaining  judgment  after  appointment  of  receiver,  on 
suits  brought  before,  entitled  to  no  lien,  when.    465. 

Damaging  private  property:  Claim  for,  on  same  footing  with 
one  for  '^  taking.'*  Rank  of,  in  competition  with  mortgage  on 
railroad.    736(5). 

Laws  as  to,  embodied  in  code  and  statutes  passed  since.  735(1). 
And  see  "  Insolvent  traders,"  under  Receivers. 

Katerial-men.    Code,  §1979.    Railroad :   See  that  title. 
Scenery  and  stage  outfit  of  opera-house  are  **  material  furnished,*' 
and  right  to  lien  exists.    100. 

Purohase-money :  See  **  Bonds  for  title,"  under  Title. 
Purchase-money  mortgage  prevails  over  older  judgment.  And 
this  though  part  of  purchase-money  paid  at  time  of  purchase. 
175(1).  Citing  79  Oa,  703.  Failure  to  record  mortgage,  not 
affect  lien.  94  Ga.  175(1).  Execution  on  foreclosure  of  person- 
alty need  not  be  entered  on  general  execution  docket  IcL 
175'(2). 

LIMITATION  OF  ACTIONS. 

Amendments :  Statute  not  apply  to,  where  suit  filed  in  time.    435. 

CiUng  92  Oa.  706. 
Bonds  of  counties,  does  Code,  §3479  apply  to?    Bonds  of  Bartow, 

issued  in  1863  to  support  indigent  families  of  soldiers,  not  barred 

here.    216(6). 

Contract  to  carry  safely,  breach  of,  alleged,  four  years  limitation 
applies.     AliteTf  if  suit  is  for  the  tort.    140. 

Oontractual  limitation :  See  "Telegraph  companies,"  poaij  under 
this  title. 

Telegraph  companies:  Sixty  day  clause  for  bringing  suit  in  con- 
tract of  sender,  binding.  339.  Citing  85  Ga,  425.  Aliterj  as  to 
suits  for  penalty.    94  Ga.  339.    Citing  90  Ga.  254 ;  86  Ga.  \04 

Trustee,  suit  by,  against  bank,  for  sum  deposited ;  statute  had  r 
application  here.    356(2).    S.  C.  88  Oa.  333. 

LIQUOR. 

Local  option :  Amending  act  (Acts  1892,  p.  106),  since  pass^  ^^r 
no  election  in  less  than  four  years  from  last  election.    6f 

LOCAL  OPTION.    See  Liquor. 


Digiti 


zed  by  Google 


Reports.]  INDEX.  867 

MACON.    See  SUtutet. 

City  court  of:  See  "  Oity.courtB,"  under  Courts. 

MALICIOUS  SUIT. 

Damasres:  Charge  as  to,  in  action  for  maliciously  suing  out  dispos- 
sessory  warrant,  held  not  error,  here.  612(3).  S.  C.  93  Qa, 
629. 

Justification  pleaded  to  action  for  maliciously  suing  out  disposses- 
sory  warrant :  proper  charge  as  to  evidence  necessary  to  sup- 
port.   611(1),  (2).    Burden  of  proof,  on  the  defendant.    Id. 

MASTER  AND  SERVANT. 

Homicide :  Anything  which  will  excuse  the  servant  criminally 
will  excuse  the  master  civilly,  not  charged  here.    447(4). 

Reasonable  doubt :  no  part  of  suit  for,  need  be  so  made  out  as  to 
exclude.    447(3). 
Minor:  Duty  to  warn  of  danger;  no  presumption  that  minor  over 
fourteen  years  needs  none.    107(1). 

Lost  time  to  majority,  no  recovery  for,  without  showing  manu- 
mission.   107(4). 

Warning  of  danger,  when  duty  exists;  question  for  jury.    107(2). 
Citing  92  Oa.  712. 

Tort  of  servant,  master  not  liable  for,  unless  done  within  scope  of 
employment.  124.  Applied  where  fireman  on  train  threw 
rock  at  boy  who  had  been  trespassing,  and  hit  bystander.    Id. 

Truck  loaded  with  lumber;  plaintiff  who  was  employed  to  drive 
mule  hitched  to  it  by  rope,  injured  by  lumber  falling,  no  re- 
covery.   535. 

Warning  of  danger:  See  ''  Minor,''  arUe,  under  this  title. 

MILLS  AND  MILL-SITES. 

Estoppel :  See  ''  Water,"  posty  under  this  title. 

Water  diverted  to  injury  of  mill-site,  no  mill  having  been  erected  ; 
rule  as  to  measure  of  damages.  231(1).  Anticipated  profits 
from  operation  of  mill,  not  recoverable.  Id,  Owner  estopped 
if  he  consented  to  ditch ;  consent  inferred,  when.    232  (3,  4). 

MINES  AND  MINERALS. 

Estoppel:  See  "  Water,''  post,  under  this  title. 

Water  diverted  to  injury  of  mines  never  opened  or  worked ;  rule 
as  to  damages.  232(2).  Owner  estopped  if  he  consented :  con- 
sent how  manifested.    232(3,  4). 
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M I NOR8.    See  Master  and  Servant. 

Administrator  cannot  use  estate  belonfiring  to  minor,  for  liia  sup- 
port, without  order  of  ordinary.  270(2).  Mother's  receipt  no 
protection.  Id.  Will  court  of  equity  ratify  it,  where  mother 
received  it  and  paid  it  out  for  necessaries:  quasret    270(3). 

Affidavit  in  forma  paupens  to  cerliorari,  minor  may  make.  209. 
Citing  83  Ga,  636. 

Domicile:  Minor  temporarily  residing  in  another  county  when 
father  died,  his  residence  is  the  county  of  the  death.  Code, 
J 1693.  283.  Guardian  legally  appointed  in  that  county,  and 
sale  of  his  wild  land  for  tax,  under  Acts  1874,  p.  105 ;  1875,  p. 
119,  binds  him.    283(2). 

Saxnings  of,  until  majority,  belong  to  father,  and  minor  cannot  re- 
cover for  time  lost,  unless  he  show  manumission.    107(4). 

Guardian  ad  litem.  Removal  of  trustee :  See  Trusts  and  Trustees. 
Decree  affecting  rights  of  minors  unrepresented  by,  allowed  to 
stand ;  their  mother,  who  was  their  guardian  under  appointment 
in  New  York,  filing  an  answer  for  them.  384.  Citing  53  Ga.  514. 
Minors  bound  by  decree  against  prochein  ami,  though  none  ap- 
pointed.   385.    Citing  69  Ga.  672(3). 

Parties.  'See  ** Removal  of  trustee,"  under  Trusts  and  Trustees. 

Besidenoe  of,  when  parents  living  separate,  is  that  of  the  father. 
257(2). 

Warning  of  danger:  No  presumption  that  minor  over  14  needs 
none.    107(1).    And  see  "  Minors,"  under  Master  and  Servant. 

Wild  land  of.    See  "  Domicile,"  anUy  under  this  title. 

MISTAKE.    SeeContracto. 

Contract  of  purchase,  omitting  by  mistake  vital  part ;  plea  of  fail- 
ure of  consideration  to  notes  for  price,  sustained,  when.  41. 
8.  C.  90  Oa.  542. 

MONEY  RULE. 

Mortgage  foreclosure  and  junior  judgment:  See  "Money  rule," 
under  Mortgages. 

MORTGAGES. 

Abuse  of  legal  procoM,  action  for,  not  lie,  because  execution 
issued  for  whole  mortgage  debt,  though  a  part  not  due,  under 
Code,  §1965.    133. 

Alimony :  Mortgage  to  pay  existing  debt  pending  suit  for  alimony, 
prevails  over  judgment.    225(3). 
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MORTGAGES— oowrtnutfJ. 

Description:  Faka  demorutratio  non  nocetf  dlscassed.    27.     Citing 
72  Ga.  568. 
Insufficient  as  matter  of  law,  when.    475(3).    Question  for  jury, 

when.    Id, 
Mules:  Misdescription  as  to  name,  color,  etc. ;  question  for  jury, 
whether  identification  sufficient  to  put  purchaser  on  notice.    27. 
Citing  46  Oa.  253;  77  Oa.  365. 
Personal  property,  whether  identified  sufficiently  or  not,  for 

jury.    29. 
Tract  all  in  one  body  described  as  1,000  acres  more  or  less,  held 
to  cover  1,071.7  acres.    474(1).    Omission  of  words  "more  or 
less "  from  execution,  not  vitiate  sale,  as  sale  of  entire  tract. 
474(2). 

Execntion  on  foreclosure  of  personalty  need  not  be  entered  on 
general  execution  docket.    175. 

Foreclosnre:  Service  by  sheriff  entered  as  made  on  a  special 
agent  of  mortgagor,  junior  judgment  creditor  cannot  contest 
on  rule  to  distribute  money.  696.  Judgment  of  foreclosure 
adjudicated  fact  of  service,  and  its  sufficiency.  Id,  Citing 
Code,  §3962. 
Kailroad  mortgage  on  line  located  in  this  and  adjoining  State, 
foreclosed  in  State  court  over  whole  way.  307(4).  And  see 
Railroads. 

foreclosure  on  personalty :  Affidavit  where  no  oath  really  ad- 
ministered, insufficient,  and  execution  illegal.    461(1). 

Fraud,  mortgagor's  title  obtained  by,  holder  of  mortgage  for  pre- 
existing deed  holds  in  subordination  to  the  implied  trust, 
whether  he  had  notice  of  the  fraud  or  not  683(1).  And  see 
"Fraud,"  under  Claims. 

Future  acquired  property  cannot  be  mortgaged  (except  by  rail- 
road), unless  within  the  terms  of  Code,  H954.    319(2). 

Oamishments  on  mortgagor  by  creditors  of  mortgagee,  not  pre- 
vent mortgagee  or  his  assignee  from  foreclosing  for  whole  debt, 
though  part  not  due.    133. 

Installments,  part  not  due,  execution  may  issue  for  whole  debt, 
under  Code,  §1965.    133. 

Jurisdiction:  Non-resident  purchaser  of  mortgaged  property, 
agreeing  with  mortgagor  to  pay  debt,  mortgagee  not  being 
party  thereto,  cannot  be  sued  in  mortgagor's  county.    88(2). 

Lien :  Petition  here  was  not  to  enforce  lien  of  mortgage,  but  for 
general  judgment  against  mortgagor  and  also  against  non-res- 
ident purchaser.  87(1). 
Purchase-money  mortgage  superior  to  older  judgment.  79  Ga. 
703.  And  this  though  part  of  purchase-money  paid  at  time  of 
purchase.  175(1).  Failure  to  record  mortgage,  not  affect 
lien.    Id, 
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MOKTG  AG'EB—continuedL 

Lien :  Sale  by  mortgagor,  with  consent  of  mortgagee,  of  stock  of 
goods,  goods  remain  bound,  purchaser  agreeing.  427.  Mort- 
gage by  purchaser  attaches  to  additions  to  the  stock,  but  not 
the  old  stock.  Id.  Sale  by  receiver  of  whole  stock,  by  consent 
of  both  mortgagees,  division  how  made.    Id.  427(2). 

Loan  of  money  to  pay  off  debt  secured  by,  mortgage  being  sur- 
rendered to  debtor,  lender  obtains  no  title  as  against  legal 
representative  of  mortgagor's  estate.  477.  Nor  did  deed  from 
her  husband,  as  devisee,  under  special  facts  here,  authorize 
lender  to  retain  possession,  unless  assented  to  by  personal  rep- 
resentative.   Id. 

Money  rule :    See  "Foreclosure,"  anUy  under  this  title. 

Partnership:  Assets  of,  first  applied  to  partnership  debts,  before 
mortgage  of  member  on  his  individual  interest.    88(3). 

Purchase  money:    See  "Lien,"  ante^  under  this  title. 

Receiver :  Insolvency  of  non-resident  defendants,  purchasers  of 
mortgaged  property,  not  alleged,  injunction  and  receiver  de- 
nied.   88(3). 

Beoord :  Purchase-money  mortgage,  failure  to  record,  not  affect 
lien.    175. 

MUNICIPAL  CORPORATIONS. 

Brunswick:  Mayor  elected  in  December,  1892,  under  old  law 
(Acts  1872,  p.  151),  entitled  to  hold  two  years  under  act  of 
December  23,  1892  (Acts  1892.  p.  213),  although  not  approved 
until  after  said  election.    58. 

Pire  limits:  Permit  to  plaintiff  to  tear  down  wooden  building 
and  erect  another,  revocable  where  conditions  of  permit  not 
complied  with.    801. 

Porsyth:  See  Statutes;  and  see  "Business  tax,"  under  subdi- 
vision Taxation,  under  this  title. 

Lawrenceville :  Charter  amendment  (Acts  1882-3,  p.  356),  con- 
stitutional. 654(1).  "Blind  tiger"  ordinance  legal  under  gen- 
eral powers  as  to  "  health,  peace  and  good  order,"  etc.    Id. 

Ordinances.    Permit  granted  by  mayor  and  council,  contrary  to 
terms  of  existing  ordinance,  of  no  effect,  and  revocable.    801. 
And  see  "  Fire  limits,"  under  this  title. 
"  Blind  tiger  "  ordinance  legal  under  general  charter-powers  as 
to  peace,  good  order,  etc.    654(1). 

Streets,  sidewalks  and  bridges.  Approaches  and  abutments  of 
toll-bridge,  duty  of  owner  (city)  to  keep  safe.  135(3).  Railing 
absent  for  some  time,  charges  notice.    Id. 
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MUNICIPAL  CORPORATIONS-coniintttjd. 
Streets,  sidewalks  and  bridges.    Bridge :  Guard-rail  absent,  and 
mule  frightened  by  train  running  off,  liability  asserted.  ]35(5). 
Citing  92  Oa.  223;  69  Ga.  544. 

Railing  absent  from  abutment  alleged,  supported  by  proof 
that  it  was  absent  from  approach.  135(4).  Distinguishing  90 
Ga,  608. 

Tollbridge  kept  by  city;  city  liable  for  unsafe  abutments  on 
South  Carolina  side  of  river.  135(2).  8.  C.  88  Ga.  599.  Plain- 
tiff need  not  show  South  Carolina  statute  imposing  liability. 
135(2). 

OoBdemn  private  property  (street  crossing  of  railroad),  city  can- 
not, unless  power  in  charter.  100.  Ordinance  no  substitute  for 
statutory  authority.    Id. 

Ditch  in  street,  dug  to  make  sewer  connection.  Plaintiff's 
driver  driving  into  it  in  daylight;  no  recovery.    613. 

Knowledge  of  plaintiff  of  defect.  See  "  Plank-crossing,"  post, 
under  this  subdivision. 

Light  its  streets ;  city  under  no  obligation  to  furnish  light  suffi- 
cient to  see  obstruction.    483. 

Plank-crossing,  hole  in,  existing  two  weeks;  plaintiff's  foot 
caught;  negligence  for  jury.  420(1).  Negligence  of  plaintiff, 
who  had  seen  it,  but  was  inattentive  at  time,  for  jury.  Id. 
420(2). 

Slight  defect:  Hole  in  plank-crossing  here  was  10 x  3  inches  and 
2  inches  deep;  negligence  for  jury.    420. 

Tax  and  taxation :  Business  tax,  on  all  business  occupations  car. 
ried  on  in  city,  authorized  by  terms  of  act  here.  617(4).  Ex- 
ecution may  issue  in  gross  sum  where  same  person  carries  on 
two  occupations.  Id.  617(5).  Livery  stable  and  sale  stable, 
hot  two  occupations  as  matter  of  law.    Id.  618(6). 

Capital  stock  of  corporation :  Macon  cannot  levy  tax  on,  under 
actDec.  11,  1871.    201. 

Charter:  Amendment  to,  extending  limits;  new  citizens  liable 
to  taxation  for  past  debts.  657(1).  Whether  liable  to  tax  for 
school  purposes,  not  decided.    Id.  557(2). 

Occupation :  Execution  not  being  attacked  for  failing  to  specify 
occupations,  question  not  arise  for  adjudication.    Id.  618(7). 

Water-works  damaging  private  property  by  overflow  of  surface 
water,  actionable  under  Code,  §5024.  30(1).  Citing  85  G^a.  420. 
As  to  canal  causing  increased  overflow.  94  Ga.  35.  Citing  47 
Qa.  260.     What  damages  recoverable.    94  Ga.  35. 

D^aycross :  Streets,  power  in  charter  to  lay  out  and  open,  not  in- 
clude power  to  take  private  property.    100. 


Digiti 


zed  by  Google 


872  INDEX.  [94  Ga. 

NEGLIGENCE  AND  DILIGENCE. 

Bridge:  See  Roads  and  Bridges;  also  "Streets,"  etc.,  nnder 
Municipal  Corporations. 

Oharacter  of  plaintiff  for  reckleMneM  or  prudence,  not  admis- 
sible.   107(3).    Citing  92  Oa,  188.     Distinguishing  82  Ga,  579. 

Charge  should  not  enumerate-  acts  or  omissions  wholly  outside 
legal  standard  of  diligence.    142(2). 

Habitual  reoklessneM,  character  of  plaintiff  for ;  evidence  as  to, 
not  allowed.  107(3).  Citing  92  Qa.  188.  Distinguishing  82  Ga. 
579. 

Jury :  Negligence  was  for  jury,  where  plaintiff's  foot  caught  in  hole 
in  plank-crossing  of  street,  existing  two  weeks.  420(1).  Neg- 
ligence of  plaintiff  who  had  seen  it,  but  was  inattentive  at 
time,  for  jury.    Id. 

Knowledge  of  plaintiff  of  existence  of  defect  in  street.  See- 
**  Jury  "  above. 

Ordinary  care :  Before  driving  on  railroad  crossing,  what  is.   145. 

Plaintiff's  negligence:  See  *' Jur>%"  ante,  under  this  title. 

Proximate  cause :  Obstructing  street  by  freight-train,  unlawful; 
but  one  injured  in  climbing  over,  has  no  action.    332. 

NEGOTIABLE  INSTRUMENTS. 

Bills  of  exchange :  Acceptance  sued  on  (in  justice  court)  being 
in  the  name  of  another  than  defendant,  admissible  without 
proof,  when.    408. 
Indorsement :  New  trial  can  be  granted  as  to  maker,  without  dis-^ 

turbing  verdict  against  indorsers.    718. 
Promissory  notes.    Consideration:    that  note  was  without,  and 
procured  by  fraud,  good  defense  in  law  or  equity.    480(1). 
Petition  in  equity  to  reform  notes,  and  for  injunction,  de- 
nied.   Id, 

Failure  of  consideration :  Plea  that  payee  agreed  with  maker  to- 
^  get  third  person,  for  whose  use  note  was  made,  employment,, 

and  breach  thereof,  good  defense.    280. 

Request  to  charge,  that  if  plea  sustained  verdict  should  be  for 
defendant,  denied,  another  issue  being  that  bearer  was  inno- 
cent purchaser.    522(1). 

Guarantor  of  note:  See  title  Warranty. 

Joint  note  by  husband  and  wife:  See  title  Husband  and  Wife. 

Judgment  rendered  without  jury,  where  county  court  abolished 
pending  appeal,  no  issuable  defense  appearing.  51(5).  And 
see  "  Jury,"  under  Judgments  and  Decrees. 

Mistake  as  to  terms  of  offer  of  purchase,  relievable  against  by 
plea  of  failure  of  consideration  to  notes  for  price,  when.    41. 
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NEGOTIABLE  INSTRUMENTS— corUinwed. 
Promissory  notes.    Parol  evidence  admiaeible,  where  note  did  not 

express  entire  contract.    49.    Citing  66  Ga,  286. 
Purchase- money.    See  **  Bonds  for  title,"  under  Title. 
Sealed  note :  Error  to  charge  that  if  words  **  witness  my  hand 

and  seaP'  were  not  in  note  when  executed,  payment  presumed, 

when  no  plea  of  non  est  factum.    675. 
Set-off:  Depositor  may  set  off  deposit  against  his  note  due  bank. 

96(1). 
Signing  without  reading  or  knowing  contents,  no  defense,  unless 

justification  of  ignorance  shown.    480(2). 
Warranty  of  notes  for  purchase-money  of  land  by  seller,  both  as 

to  title  and  solvency,  resulted  under  special  facts  here.    251(1 ). 

Recovery  on  the  warranty  not  prevented  by  seller  conveying 

title  to  the  land  to  the  buyer  of  the  notes  as  security  for 

them.    251(2).     Market  value  in  suit  on,  immaterial,  where 

sale  was  a  barter  at  price  fixed  by  express  agreement  of  parties. 

252(3). 

NEW  TRIAL. 

Absence  of  movant  from  trial  because  of  sickness  of  wife,  no  ground 
for  new  trial,  when.  549(2).  Refusal  to  postpone  hearing  to 
allow  movant  to  obtain  other  affidavits  as  to  sickness,  not  error. 
549(3). 

Amendment  to  motion  for:  Refusal  to  allow,  where  ground  was 
palpably  without  any  merit  whatever,  not  error.    710, 

Brief  of  evidence.  Agreement  of  counsel,  entered  on  brief,  in 
such  terms  as  to  imply  waiver  of  objection  **  because  filed  too 
late/'  and  subsequent  conduct  of  counsel  and  court,  held  to 
estop  counsel  from  moving  to  dismiss.  721. 
Approval :  See  "Filing,"  poa,  under  this  subdivision. 
Judge  signing  entry  expressing  that  it  was  "  agreed  to,"  suffi- 
cient.   721(b). 

Order,  time  of,  expired,  and  no  continuance  on  day  when  hear- 
ing was  fixed,  approval  afterwards,  error.  800.  Citing  70 
Ga,  445. 

Refusal  to  approve,  the  judge's  memory  failing  by  lapse  of 
time,  upheld.  722.  Refusal  after  18  months  delay,  not  con- 
trolled, after  several  continuances  with  leave  "  until  the  hear- 
ing,'* it  not  appearing  that  any  brief  was  presented  until  time 
had  expired.  255. 
Filing  in  due  time  waived,  where  motion  argued  without  moving 
to  dismiss.    718(1);  721(c). 

Filing  of  motion  and  brief  waived  by  special  facts  here,  and 
judge,  after  the  motion  was  argued  and  submitted,  erred  in  dis- 
missing it.    719. 
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NEW  TRIAL— cor»«»m«i. 
Brief  of  evidence.  Order  allowing  until  certain  day  for  filing, 
not  complied  with,  motion  dismissed.  724.  Citing  59  Ga,  626 ; 
66  Ga.  211,  68  Ga.  815;  69  Ga.  747;  70  Ga,  445;  74  Ga,  811. 
Order  granted  after  time  bad  expired,  giving  more  time,  not 
prevent  dismissal.    725. 

Order  allowing  until  hearing  in  vacation  to  file  brief,  and  re- 
peated successive  orders  enlarging  time,  until  finally  approved, 
motion  argued,  and  decision  reserved,  after  which  judge  went 
out  of  office  and  successor  dismissed  motion ;  held,  error.  720. 
Effect  of  order  and  several  continuances  construed.  721(c). 
Order  granting  time  for,  silent  as  to  approval ;  if  brief  filed  in 
time  fixed,  approval  afterwards  in  discretion  of  judge.  798. 
Act  of  1889  applies  only  to  courts  which  hold  longer  than  30 
days ;  courts  which  hold  less,  old  law  governs.  Id.  And  see 
91  Ga.  813.  Successive  orders  here,  enlarging  time  for,  held 
to  have  carried  case  down  to  day  of  hearing.  725. 
Stenographic  report  filed :  Amendable  at  hearing  by  substituting 

condensed  narrative,  and  adding  omitted  matter.    574(7). 
Superfluous  matter  in  brief,  no  ground  for  dismissal  of  motion. 
Brief  should  be  purged.    723(1). 
Credibility  of  single  witness,  contradicted  and  impeached  in  every 
way,  was  for  jury;  and  Supreme  Court  will  not  disturb  verdict 
where  jury  believed  him.    447(5). 
Demurrer,  overruling  of,  no  ground  for  new  trial.    186(1). 
Discretion  in  refusing,  when  only  questions  of  fact  involved,  not 

controlled.    328. 
Dismiss  action,  refusal  to,  no  ground  for  motion,  when.    549(4). 
This  is  true  whether  cases  in  65  Ga.  71,  and  71  Ga.  466,  were 
correctly  ruled  or  not.    Id. 
Errors  and  inaccuracies,  not  require  new  trial  (murder  case)  when 
verdict  demanded.    73. 
Errors  committed,  not  cause  new  trial  where  evidence  demanded 
the  verdict.    702. 
Evidence  sufficient  to  sustain  verdict,  and  no  question  of  law  in- 
volved, di:«cretion  in  refusing  not  controlled.    700,  702,  70(5, 
707,  711,  714,  724. 
Conflicting,  refusal  of,  not  controlled.    595(4). 
Harmless  error  in  admitting,  not  require  new  trial.    556,  785(3). 
In  admission  of  map  not  duly  proved,  no  cause  for.    135(1). 
first  grant,  discretion  of  court  as  to,  not  controlled.  716,  717, 718, 

719. 
Harmless  error :  Evidence  illegally  admitted,  and  error  in  charge, 
not  require  new  trial  where  verdict  obviously  correct    785(3), 
556. 
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NEW  TRIAL— continued. 
Indorser:  New  trial  can  be  granted  as  to  maker  withoat  disturb- 
ing verdict  against  indorser.    718. 
Leading  qaestions  permitted  to  State's  counsel,  no  cause  for. 

594(1). 

Newly  discovered  eTidence:  Nine  attorneys  representing  ac- 
cused, only  one  of  whom  made  affidavit  as  to  ignorance,  etc., 
no  ground  for.    594(2). 
Unknown  until  after  the  trial,  necessary  to  show.    702. 

Order  setting  hearing  for  adjourned  term,  and  if  not  heard  then, 
to  be  heard  at  time  fixed  by  judge,  error  to  dismiss  at  next  regu- 
lar term  "  because  not  sooner  heard."    719(1). 

Sole  nisi  calling  on  State,  instead  of  solicitor-general  to  show 
cause,  no  ground  for  dismissing.    720(2). 

Second  grant  of,  approved  in  this  case.    715. 

Slight  errors  in  admitting  evidence,  not  require.    522(2). 

Verdict  too  large,  power  to  order  part  written  off.  36(2).  Dis- 
tinguishing 92  Ga,  134. 

NONSUIT. 

Allegata  and  probata  here  not  correspond,  and  nonsuit  affirmed, 
with  direction,  however,  that  plaintiff  have  leave  to  amend  by 
squaring  allegations  to  proof.    289. 

Contract  for  freight  carriage  alleged  but  not  shown,  nonsuit 
proper.    23(3).    S.  C.  88  Oa.  591. 

Deed  here  conveyed  life-estate  only,  notwithstanding  repugnant 
clauses;  and  nonsuit  error.    192. 

Deficiency  of  30  per  cent,  in  land  sold,  fraud  for  jury,  and  nonsuit 

error.     183(2). 
Nominal  damages  at  least  recoverable,  nonsuit  error.    416(2). 
Truck  loaded  with  lumber,  which  fell  and  injured  plaintiff  its 

driver;  no  recovery.    535. 

NOTICE. 

Lis  pendens.    See  "  Bond  for  titles,"  under  Title. 
Claim  case  pending,  purchaser  from  one  who  bought  from  sheriff 
and  those  dealing  with  him,  affected  with  notice.    496(2). 

NUISANCE. 

Amendment  claiming  that  water  made  land  "totally  useless  for 
cultivation,"  allowable  to  declaration  that  it  made  it  "  almost 
useless."  263(1).  That  pleader  called  amendment  a  "count" 
immaterial.  Id,  Amendment  claiming  permanent  or  pros- 
pective damages,  not  allowable.    Id, 
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NUISANCE— conhnw^d. 
OoHtintxing^  nuisance  to  tillable  land  by  overflow  of  water ;  sac- 

cessive  actions,  wben  maintained,  and  when  not.    264(3). 
Former  recovery :  Question  of,  raised  by  plea  only,  unless  all  facts- 
appear  on  face  of  declaration.    264(4). 
Permanent  injury  to  land  by  overflow,  damages  for,  not  added  by 

amendment  to  suit  for  injury  **  for  cultivation."    263(1).    And 

see  **  Amendment,"  antef  under  this  title. 
Water:  Annual  damages  "for  cultivation *'  for  succepsive  yeai-s 

claimed  here,  and  not  permanent  or  prospective  damages. 

264(2).    And  see  "  Continuing  nuisance,"  ante,  under  this  title. 
Overflowing  land  and  rendering  it  unfit  for  cultivation.    263(1). 

And  see  "  Amendment,"  ante,  under  this  title.    And  see  74- 

Ga.  712;  SO  Ga,  114. 

OFFICERS. 

Olerks  of  superior  court.  Alteration  of  any  document  after  filing,, 
grossly  improper;  a  crime  under  Code,  §4471.    462(2). 

Oommiasioner  of  agriculture.  Analysis  made  by  State  chemist,, 
not  entitled  to  record,  when.  20(3).  Copy  of  record  is,  prima 
facie,  admissible,    id. 

OomptroUer-general.  Presumption  is,  he  complied  with  law  as- 
to  advertising,  etc.    283(2). 

Coroners.  Justice  of  peace  acting  as  coroner,  to  recover  fee  there- 
for, must  show  what.    679. 

Solicitor-general.  Costs:  County  court  solicitor  entitled  to  no- 
cost,  unless  case  actually  tried.    500. 

Tax-collectors.  Bond :  Approve,  failure  to,  not  afiect  obligation 
of,  when  in  fact  accepted  and  acted  on.  37. 
Bond :  Sureties  signing  blank  bond,  bound,  when.  37(1).  Citing- 
73  Oa.  665.  Amount  of  penalty  blank,  ordinary  might  fill  in 
proper  amount.  37(2).  Place  in  face  for  names  of  sureties  left 
blank,  immaterial.  Evidence  authorized  inference  that  ordi- 
nary filled  in,  before  any  taxes  collected.    Id. 

OPEN  ACCOUNT. 

Action  for  goods  sold,  not  supported  by  evidence  that  defendant 
agreed,  if  plaintiff"  would  sell  to  some  one  else,  he  would  pay 
difference  between  value  and  price  obtained.    637. 

Justice  court,  action  in :  See  "  Open  account,"  under  Justices  and 
Justice  Courts. 

ORDINARY. 

Compensation,  claim  for  extra :  See ''  Ordinary,"  under  Judgments 
and  Decrees. 
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ORDINARY--con(tnw«i. 

Oontraot  with  ordinjury  for  hire  of  conyicts:  hirer  must  take  no- 
tice of  limitations  on  his  power  to  contract.  .646.  Parol  agree- 
ment, outside  of  legal  contract  in  writing,  allowing  hirer  to 
work  convicts  illegally,  not  admissible.  Id.  That  hirers  vio- 
lated law  in  working,  etc.,  no  excuse  for  not  paying  hire.    Id, 

PARENT  AND  CHILD. 

Baatardfl.  Inheritable  blood,  bastards  have  none,  and  cannot  take 
by  descent,  except  by  express  statute.    809(1). 

'  Legitimated  by  order  of  court,  bastard  who  has  been,  under  Code, 
§1 787,  may  take  by  descent  from  his  father  only.  809(2).  Citing 
26  Oa,  636.  "Where  father  of  bastard,  under  will,  took  an  estate 
for  life,  with  remainder  to  his  children,  and  issue  failing,  to 
great  grandchildren  of  testator:  father  dying  without  issue, 
legitimated  bastard  took  nothing.    809(3). 

Custody  of  children  properly  awarded  here  to  paternal  grand- 
parents.   257(3). 

Samings  of  child  to  majority  belong  to  parent ;  and  no  recovery 
for,  by  child,  without  proof  of  manumission.    107(4). 

Habeas  corpus:  Children  unlawfully  detained,  ordinary  of  that 
county  has  jurisdiction.    Code,  fiOU.    257(2). 

Kidnap  his  own  children,  father  cannot ;  and  agreement  to  sur- 
render in  consideration  of  discharge  of  warrant,  void.  257(1). 
Agreement  to  surrender,  made  under  duress  of  such  a  warrant, 
void.    Id, 

Paternal  grandparents,  under  gift  of  mother  on  her  deathbed, 
and  acquii^scence  of  father  till  he  died,  acquired  right  to  child ; 
and  awanl  on  habeas  corpus  to  maternal  grandmother,  wrong. 
CMting  54  C?a.  9 ;  90  Oa,  627.       . 

Besidence  of  children  where  parents  living  separate,  is  that  of 
father.    257(2). 

Services  of  child  :  Action  by  father  for  injury  to  child,  allegation 
"  that  as  she  advanced  in  years  her  services  would  have  become 
of  great  value  to  him,"  amendable.    604. 

rPARTITION. 

Parol  gift  of  land :  See  Gifts. 

Plea  asking  affirmative  relief,  and  demurrer  thereto  overruled,  no 

ground  for  new  trial.    186(1). 
.  'Will  properly  excluded  where  sole  issue  was,  whether  testator  had 

made  parol  gift*  to  caveator.    186(2). 
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PARTNERS  AND  PARTNERSHIPS. 

Assets  of;  first  subject  to  payment  of  partnership  debts.    88(3). 

Dissolution :  Account  sued  on  by  firm,  no  cause  for  nonsuit  that 
one  partner  has  assigned  bis  interest  to  other.  663.  Citing  55 
Oa.  403. 

Insurance:  See  "Fire  insurance,*' under  Insurance. 

Judgment  against  firm  and  the  members,  naming  them ;  execution 
not  variant,  when.  529.  Citing  82  Oa,  736,  and  distinguish- 
ing 68  Oa.  27. 

Libel  of  firm,  recovery  by  individual  member,  when.  122(1-3). 
Premium  paid  on  entering  firm  (physicians),  not  recoverable  back, 

on  death  of  other  member  within  period  of  the  contract.    196. 
Beceiver:  See  Mortgages. 
Ketiring  partner  discharged  by  seller  agreeing  to  delivery  by 

carrier  to  new  firm,  and  receiving  their  acceptances  on  old 

drafts  for  price.    281. 

PLEADING. 

Allegata  and  probata :  See  Evidence. 

Amendment :  affidavit  to  attachment :  See  "  Amendment,"  under 
Attachments. 

Attachment:  Declaration  in,  amendable.    407(3). 

Bar,  not  attach  to  amendment,  when  suit  filed  within  statute  of 
limitetion.    4^5.    Citing  92  Oa.  706. 

"Count;"  that  pleader  called  germane  amendment  a  "count," 
misnomer  and  immaterial.    263(1). 

Lien :  Action  against  railroad  to  enforce  lien  for  material  sold  to 
contractor,  not  amendable  so  as  to  charge  company  for  goods 
furnished  to  it.  668(1).  Amendment  seeking  to  make  non- 
resident contractor  codefendant,  having  been  disallowed,  ac- 
tion dismissed.    Id.    688(2).    Citing  73  Oa.  322;  92  Oa.  499. 

New  cause  of  action:  See  "Lien,"  ante,  under  this  subdivision. 
Amendment  to  suit  on  fire-policy  that  removal  of  goods  was 
by  written  consent  of  agent,  and  that  he  had  authority  to 
make  it,  allowed.    128(1). 

Declaration  in  attachment,  amendment  to,  alleging  profits  lost 
by  failure  to  deliver  boiler  in  time,  allowable.    407(3). 

Penalty,  suits  for:  See  "  Penalty,"  under  Telegraph  Companies. 

Permanent  injury  to  land  by  overfiow,  damages  for,  not  added 
by  amendment  to  suit  for  injury  "for  cultivation."  263(1). 
But  claim  that  land  was  made  "totally  unfit  for  cultivation," 
may  be  added  to  allegation  that  it  was  made  almost  worth- 
less.   Id. 
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PLEADING— «Mi/mwtf»«. 
Amendment:  Proofs  of  loss,  allegation  of  compliance  with  condi- 
tions of  policy  as  to,  amenciable  by  setting  up  facts  constitut- 
ing waiver.  788(2).  Declaration  as  amended,  not  duplex,  nor 
inconsistent  with  itself.  Id. 
Demurrer:  petition  being  amended,  demurrer  to,  opens  whole 
question,  and  first  conditional  order  of  dismissal  concludes 
nothing.  112(1).  Should  be  overruled,  if  original  petition  set 
out  good  case.    Id, 

Assignor  of  fire  policy  suing  **  for  use  of  assignee,''  bad  in  form, 
but  defect  not  reached  by  general  demurrer;  no  ground  for 
dismissing  action.    785(1).     Citing  55  Ga.  403;  94  Ga,  668. 

Dismissal  of,  unless  plaintiff  will  amend:  amendment  made,  and 
demurrer  renewed,  former  judgment  concludes  nothing;  and 
demurrer  should  be  overruled  if  original  petition  contained 
cause  of  action.    112(1). 

Facts  outside  declaration  demurred  to,  court  cannot  look  to. 
264(4).  Mention  of  previous  action,  not  raise  question  of  for- 
mer recovery,  when.    Id, 

Final  judgment,  on  overruling  of  demurrer  in  equity,  when. 
178(2). 

Former  recovery :  question  of,  raised  by  plea  only,  unless  all 
facts  appear  on  face  of  declaration.    264(4). 

General  and  special  demurrers,  offices  of.     787(1). 

New  trial :    Overruling  of  demurrer,  no  ground  for.    186(1). 

Plea  containing  good  defense,  not  vitiated  by  setting  up  other 
matter  and  asking  relief  which  cannot  be  granted.    666(4). 

Special  demurrer  on  ground  that  declaration  ''  states  no  item  of 
damage,"  bad:  it  should  point  out  the  defect.  407(2). 
Blection.  Fraud,  and  breach  of  warranty  as  to  quantity  of  land 
sold,  both  charged,  election  compelled.  183(1).  Plaintiff  elect* 
ing  to  proceed  for  the  tort,  superfluous  allegations  stricken.  Id, 
Joinder  and  misjoinder :  Telegraph  company  receiving  message, 
not  joined  with  connecting  company,  where  not  alleged  de- 
fault was  joint.    442(1). 

Parties  defendant  improperly  joined,  and  direction  given  to  dis- 
miss as  to  same.    113(4). 
Justice  court :    See  Justices  and  Justice  Courts. 
Neel  act :  Averment  of  facts  to  be  taken  as  true,  where  no  defense 
filed.    792.    General  considerations  as  to  object  of  act,  and  the 
beneficial  effects  which  flow  from  it.    Id. 
Flea.    General  issue :    Marking  name  on  docket  to  suit  on  uncon- 
ditional contract  in  writing.    795.    And  see  "Unconditional 
contracts,'*  under  Judgments  and  Decrees. 
Variance :    Contract  with  individuals  who  were  officers,  not  sup- 
port plea  of  contract  by  corporation  sued.    104. 
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POSSESSION. 

Oonstractive  poMession :  Possession  of  one  lot  not  construed  as 
that  of  other,  when  not  adjacent,  though  deed  describe  several 
lots  as  one  tract.    551. 


POWERS. 

Oonpled  with  an  interest,  will  survive  death  of  one  of  the  donees, 
but  a  naked  power  will  not.  301.  Citing  64  Ga.  332.  "In- 
terest" means  what?  391.  And  see  "  Power  of  sale,"  under 
Trusts  and  Trustees. 

Sale  in  trust-deed:  See  ''Power  of  sale,"  undfer  Trusts  and 
Trustees. 


PRACTICE  IN  SUPERIOR  COURT. 

Argn^ment.    Denial  of  right  to  defendant's  counsel,  where  verdict 

for    plaintifif   directed,  harmless   error.     532(4).     Citing   63 

Ga.  11. 
Open  and  conclude :  Consolidation ;  two  creditors,  suits  of,  against 

same  debtor,  consolidated,  opening?  and  conclusion  could  be 

awarded  to  plaintiffs  in  first  suit.    751  (2). 

Right  to,  in  proceeding  by  railroad  for  assessment  of  damages. 

555(2).    Citing  9Q  Ga.  56.' 
Reading  reported  cases  to  the  court,  and  commenting  on  them,  in 

hearing  of  jury,  no  cause  for  new  trial.    447(2). 

Courtesy  and  decorum  between  court  and  counsel.   532(4).  Cit- 
ing 57  Ga.  283,  286(25). 

Demurrer  to  original  petition   sustained,  amendment;  and  de- 
murrer to  petition  as  amended  opens  whole  question.   1 12(  I). 

Direction:  Ambiguous  part  of  verdict  allowed  written  off.  418. 

Election  compelled:   Allegations  thereby  rendered  superfluous, 
ordered  stidcken.    183(1). 

Evidence,  motion  to  rule  out:   Received  without  objection,  in 
answer  to  question  of  party  making  motion,  denied.  517(2). 
Motion  covering  both  admissible  and  inadmissible  evidence,  too 
broad.    517(1). 

Striking  plea  where  no  evidence  to  support  it,  harmless  irregu- 
larity.   104. 

"Verdict,    Power  to  order  part  written  off.    36(2).    Distinguishing 
92  Ga,  134. 
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PRACTICE  IN  SUPf^EME  COURT. 

I.  Generally. 
II.  Bills  of  Bxception. 

1.  GBNBBALLY. 

Death  of  plaintiff  in  error,  after  argument  and  before  decision ; 
judgment  in  ignorance  of  that  fact  at  next  term,  withdrawn, 
remittitur  recalled,  and  order  passed  that  judgment  of  reversal 
shall  be  of  force  from  day  when  case  argued.  732.  Citing  90 
Ga.  195. 

Direction:  Nonsuit  affirmed,  with  direction  that  plaintiff  have 
leave  to  amend  so  as  to  make  allegations  fit  proof.    289. 
Direction  given,  on  affirming  judgment  dismissing  declaration, 
to  allow  plaintiff  to  amend.    170. 

2.  BILLS  OF  BXCBPTION. 

"Certificate  presumed  dated  day  of  tender.    335. 

Cost  not  paid,  nor  affidavit  required  by  Code,  §4263,  sent  up,  writ 

of  error  dismissed.    730. 
•Criminal  cases.  Must  be  tendered  within  twenty  days,  under  act 
Sept.  7,  1891.     74.     Applies  to  judgment  on  certiorari  from 
county  court,  of  criminal  case.    Id. 
Documentary  evidence,  essential  to  decision  of  case,  not  authen- 
ticated, no  reversal  possible.    730. 
Bvidence:  Improper  admission  complained  of,  evidence  must  be 
set  out.    436(3),  463(1). 
Judgment  by  judge  without  a  jury  complained  of,  and  no  brief 
approved  by  the  judge,  nor  set  out  in  bill,  writ  dismissed.  731. 
Objection  made  below  must  appear,  or  not  reviewable.    436(3), 

463(1),  403. 
Refusal  to  rule  out,  not  stating  ground,  not  reviewable.    260(4). 
Statement  it  was  "  illegal,"  not  disclosing  why,  too  general.  Id, 
Final  judgn^^ent.    Code,  §4250,  amended.  Acts  1890-91,  vol.  1,  p. 
82.    Demurrer  by  one  of  several  defendants  for  "  no  cause  of 
action,"  overruled,  may  appeal  direct.    359(1). 
Jurisdiction,  plea  of,  tried  first,  and  judgment  upholding,  direct 
writ  of  error  not  lie.    215.    Direction  to  allow  entered  as  ex- 
ception pendente  lUe,    Id. 
Receiver's  sale,  denial  of  motion  to  set  aside :  writ  of  error  direct. 
694(1).    Receiver  not  a  necessary  party.    Id. 
Parties :  Amendment,  coparty  plaintiff  in  error  added  by,  when 
necessary.    644(1). 
Coplaintiff  forced  on  plaintiff  by  illegal  amendment,  not  neces- 
sary party  to  writ  of  error.    644. 

vW-56 
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PRACTICE  IN  SUPREME  GOV K£— continued. 
Becord :  Transcript  of,  not  required,  where  no  part  of  it  is  neces- 
sary.   247(1). 
Affidavit  presented  to  judge  after  motion  for  new  trial  decided, 
no  part  of  record.    594(3). 
Service  on  attorney  by  leaving  copy  at  his  residence:  writ  of 

error  dismissed.    731.    Citing  Code,  §4259. 
Tender  October  21st;   return  with  objections  noted  November 
11th;  certificate  January  27tb,  too  late.    Presumption  certifi- 
cate was  of  date  of  retender.    335.    Citing  92  Ga.  332,  809. 
Sunday  being  last  day  for,  next  day  superadded.    Code,  §4.  pw.  8. 
353(4). 

PRESCRIPTION.    SeeTiUe. 

PRESUMPTIONS. 

Homestead,  judgment  laying  off,  20  years  old :  presumptions  in 
favor  of  jurisdiction,  regularity  of  proceedings,  etc.    515. 

Minor  above  fourteen  years  knows  danger  and  needs  no  warning, 
not  presumed.    108(1). 

Tax :  That  comptroller-general  complied  with  law  as  to  advertis- 
ing, etc.    283(2). 

PRINCIPAL  AND  AGENT. 

Agency  of  adjuster  of  fire  insurance  company,  sufficiently  proved, 
when.    789(3). 

Declarations :  Agent  to  examine  and  report  to  principal ;  declara- 
tions of,  not  afiect  rights  of  principal.    573(5). 

**  Duly  authorized  " :  Allegation  in  petition  that  agent  was,  ef- 
fect of.    132. 

Lender's  agent :  Agent  to  inspect  character  and  value  of  land  as 
basis  of  security  for  loan,  not  lender's  agent.    573(4). 

Sell,  agent  to,  on  commission,  paying  his  expenses,  cannot  employ 
others  at  expense  of  principal.    463(2). 

PRINCIPAL  AND  SURETY. 

Blank  bond  of  tax-collector  signed  in  blank  as  to  amount,  names, 
etc.,  binds  sureties,  when.    37. 

Contribution:  Surety  on  first  bond  of  guardian,  discharged  under 
Code,  §1817,  not  liable  to  second  surety  who  has  paid  past  de- 
fault.   405. 

Discharge  of  surety.  See  "  Guarantor  of  note,"  under  title  War- 
ranty. 
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PRINCIPAL  AND  SURETY— contmtied. 

Discharge  of  surety.    Applying  proceeds  of  mortgage  to  another 
debt,  releases  surety  pro  tanto  only.    219(1). 
Inactivity  or  inertness  of  creditor  in  levying,  not  discharge 

surety :  Alitevy  if  he  prevent  levy.    200. 
Ijeyy  of  morgage^.  fa.  on  personalty,  securing  same  debt,  pre- 
vented by  creditor,  surety  on  note  discharged  pro  tanto,    199. 
Promise  of  mortgagee,  after  contract  of  suretyship  was  made,  not 
to  credit  mortgagor,  nudum  pactum ;  and  breach  of,  not  affect 
surety.    219(2). 

Ouaranty,  terms  of,  as  to  approval,  etc.,  by  chief  debtor,  not  com- 
plied with,  no  action  against  surety.    153. 

Jurisdiction:  Non-resident  principal  not  joined  in  action  with 
resident  guarantor  under  subsequent  contract  of  guaranty. 
153. 

Mortgage :  Notice  by  surety  on  note  to  principal,  to  foreclose, 
must  Ji)e  in  writing.    713. 

Mortgage  to  surety  for  his  indemnity  on  a  joint  note  may  be  fore- 
closed after  he  pays  the  debt  whether  in  money  or  by  his  own 
note.  685.  Foreclosure  is  a  waiver  of  his  right  of  subroga- 
tion on  the  joint  note,  under  Ck)de,  ?22176-7.    Id, 

Payment  by  surety:  See  "  Mortgage,*'  ante^  under  this  title. 


PRIVATE  WAYS.    See  Boads  and  Bridges. 

PROCESS  AND  SERVICE. 

Absence  of,  immaterial  where  defendants  appeared  and  demurred ; 

after  overruling  demurrer,  too  late  to  move  to  dismiss.    780(2). 

Citing  86  Go.  485. 
Appearance  and  pleading  waives  objection  for  want  of  process 

or  service;  to  demur  generally  is  to  plead  to  the  merits.    782. 

Citing  86  Go.  485. 

County  sued :  See  '*  Suits  against,"  under  Counties  and  County 

Matters. 
Bvidence  as  to  no  service  should  be  clear  and  explicit.    51(2). 
Besidence  changed :  See  *'  Change  of,''  under  title  Domicile. 

PROMISSORY   NOTES.    See  Negotiable  Instrumento. 

PURCHASE  MONEY.    See  Liens. 

Land :  See  "  Contract,"  under  Title. 
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RAILROADS. 

I.  Oenerally. 
II.  Oharter,  Oharter-Powers,  intra  Vires. 

III.  Carriers,  Freight. 

IV.  Carriers,  Passengers. 
V.  Injuries  to  Employees. 

VI.  Injuries  at  Crossings,  on  Track  and  Bight  of  Wa)r,  and 
by  Running  of  Trains. 
V^II.  Bight  of  Way. 

1.  GSNEBALLY. 

Complaints  of  pain,  by  person  injured,  made  to  attending  physi- 
cian, admissible.    580(1).  i 

l>ischarged  employees:  See  "Penalty,*'  post,  under  this  subdi- 
vision. 

Distress  warrant  for  use  of  depot,  yards,  servants,  rolling-stock-, 
etc.  422.  And  see  '*  Implied  contract,"  under  Distress  War- 
rants, title  Landlord  and  Tenant. 

Domicile :  Residence  acquired  (CJode,  §3406)  by  commencing  con- 
struction in  county;  abandoning  work  or  even  the  entire 
enterprise,  residence  not  lost  by.    780(4).    Citing  91  Oa.  222. 

Habitual  recklessness,  evidence  as  to,  not  admissible,  when. 
110(3).    Citing  92  Ga.  188.    Distinguishing  82  Qa.  579. 

■Jurisdiction:  Residence,  for  purposed  of  suit  against  them,  is  in 
every  county  through  which  road  runs.  783.  Citing  91  Ga, 
222.  Constitutional  provision,  Code,  §5169,  not  prevent  this. 
94  Ga.  783. 

.  Sued,  railroad  may  be,  under  Code,  §3406,  in  different  county  from 
that  of  its  principal  office.    783. 

Xien:  Action  to  enforce  lien  for  material  sold  to  contractor,  not 
amendable  so  as  to  charge  company  for  goods  furnished. 
668(1).  Amendment  seeking  to  make  non-resident  contractor 
codefendant  having  been  disallowed,  action  dismissed.  ld» 
688(2).  Citing  73  Ga.  322;  92  Ga.  499. 
Same  rule  prevails,^  to  preservation  of  liens,  in  case  of  railroads, 
as  in  other  cases.  735(  1).  And  see  "  Insolvent  traders,"  under 
Receivers. 

Mortgage  in  Alabama  shields  locomotives  here  from  seizure 
under  attachment.    619. 

Mortgage  on  road  partly  in  this  State,  partly  in  another,  may  be 
foreclosed  in  proper  State  court  here.  307(4).  As  to  form  of 
decree.  Id.  Effect  of  consolidation  under  law  of  other  State. 
Id. 
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RAILROADS— con/tnwtfd. 

Penalty:  Act  of  1801  (Acts  1890-1,  vol.  1,  p.  188),  requiring  com- 
pany to  give  discharged  employees  the  cause  of  their  dis- 
charge, unconstitutional.    732. 

Beceiver :  See  "Insolvent  traders,"  under  Receivers,  title  Injunc- 
tion and  Receiver. 

Stock-subscriptions :  See  Corporations,  and  thereunder  '*  Stock 
and  Stockholders." 

Street-crossing :  City  council  cannot  condemn  right  of  way  for, 
without  charter  power.    102. 

Tort  of  servant,  master  not  liable  for,  unless  done  within  scope 
of  employment.  124.  Applied  where  brakeman  on  train 
threw  rocks  at  boy  who  had  been  trespassing,  and  hit  by- 
stander.   Id, 

2.  CHABTEB,  CHABTBB-POWBBS,  ULTBA  VIBES. 

General  law,  organization  under,  amended  by  special  act ;  debts 
contracted  under,  binding,  whether  amendment  unconstitu- 
tional, and  acts  ultra  vires,  or  not.    324. 

Special  charter  granted  since  general  law,  whether  constitutional, 
not  decided.  313.  But  it  is  a  good  corporation  de  facto,  and 
liable  on  its  bonds  and  mortgages,  and  other  debts.    Id,  306(1)* 

Ultra  vires:  See  "General  law,"  ante,  under  this  title. 

8.  CABBIBBS,  FBBIGHT. 

Bill  of  lading:  Contract  to  carry  from  Columbus  to  Liverpool  by 
steamer  sailing  on  certain  day,  not  shown  without  producing 
bill  of  lading.  22(1).  S.  C.  8S  Ga,  591.  Conversations  and 
stipulations  prior,  properly  excluded.  23(2). 
Special  contract,  purporting  on  face  to  be  through  bill,  not  ex- 
tend benefits  of  clause  limiting  liability  to  last  cilrrier,  when. 
472(2). 

Express  companies :  Evidence  here  warranted  recovery  for  short- 
age in  money  package.    328. 

Freight,  on  carloads  of  watermelons,  due  on  arrival  at  destina- 
tion ;  consignee  cannot  withhold  freight  until  cars  switched  on 
to  **team  ti-acks."  507(1).  Consignee  under  no  duty  to  sell 
melons  whilst  in  possession  of  carrier,  when.    Id.  507(2). 

Freight  charges :  Carrier's  right  to  retain  for,  one  of  several  car- 
loads. 636.  Consignor  has  no  right  to  stop  in  transitu  and  ob- 
tain possession  without  payment  of  freight  and  storage.  Id, 
Mistake  in  rating  below  sum  fixed  in  schedule  posted  under  in- 
terstate commerce  act,  not  prevent  collection  of  true  amount. 
775. 
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RAILROADS— conitnti€d. 
Justice  court  has  jurisdiction  of  claim  for  $100  shortage  in  money 

package.    450(1). 
liSSt  carrier  cannot  take  benefit  of  limitktions  of  special  contract 

of  first  carrier  with  shipper,  when.  471(1,  2).  Fire  destroying 

goods  in  hands  of  last  carrier,  liable  for  full  market  value.  IcL 
Stoppage  in  transitu:    See  *' Freight  charges,"  antCj  under  this 

subdivision. 

4.  OABBIBBS,  PASSBNGBBS. 

Baggage-car:  Plaintifi*,  a  passenger,  having  gone  into,  to  speak  to 

conductor,  thrown  down  and  injured  by  engine  striking  car ; 

dismissal  on  demurrer,  error.    538. 
Bar:  Action  for  personal  injury  being  on  breach  of  contract  to 

carry  safely,  suit  within  four  years  in  time;  aUtevt  if  for  a  tort. 

140. 
lyected  from  passenger-train:  Verdict  for  $800,  large,  but  not 

legally  excessive.    639.    Evidence  conflicting,  function  of  jury 

to  settle  conflict.    Id, 
Jumping  from  moving  car  (street  railroad),  no  recovery  under  facts 

here.    662. 

6.  INJUBIB8  TO  BMPL0YBB8. 

Brake-wheel  and  rod  defective :  rule  as  to  brakeman  examining 

"before train  starts."    458(6). 
Contribute  to  injury :    Charge  that  "  he  must  not  have  con- 
tributed to  the  injury,"  not  error  in  explaining,  "  free  from 

fault."    457(2). 
Coupling  cars :    Minor  above  fourteen  years  knows  danger  and 

needs  no  warning,  not  presumed.    108(1).    Question  for  jury, 

when.    Id.    107(2).    Citing  92  Ga,  712. 
Brakeman  going  in  between  slowly  moving  cars,  to  pull  out  pin, 

under  order  of  conductor;  recovery  sustained.    571. 
Defenses  which  road  may  make :  rule  as  to,  properly  stated  here, 

taking  whole  charge  together.    458(^4). 
Bngineer,  a  minor,  killed  by  derailing  of  train ;  recovery  by  father 

for  full  damages,  sustained  here.    547. 
Knowledge  of  defect  by  person  injured:   rule  as  to,  correctly 

stated  here,  but  not  applicable  to  i&ctB,    458(5). 
.    Minors:    See  "Coupling  cars,"  and  see  ** Engineer,"  ante,  under 
-    this  subdivision. 
Beport  of  facts  of  injury,  joined  in  by  plain tifi*,  and  sworn  to, 

stating  occurrence  was  an  accident ;  verdict  for  him  contrary  to 

evidence.    658. 
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EAILKOADS— cowftnwed. 
Rules:    Ambiguous,  construed  most  strongly  against  company. 
457(3). 
Examining  brakes  "before  train  starts,"  construed  to  apply  to 
terminal  points   only.     457(3).     Court  must  construe   rule, 
not  jury.    Id.    How  other  employees  interpreted  and  acted 
upon  it,  inadmissible,  when.    Id. 
Track  repairer  struck  by  train  while  mending,  rail:  no  error  in 
granting  nonsuit.    536. 

6.  INJUBIB8  AT  CBOSSINaS,  ON  TBACK  AND  RIGHT 
OF  WAY,  AND  BY  RUNNING  OF  TRAINS. 

Accident :  Brake  put  on  by  unauthorized  person  while  ascend- 
ing grade;  engineer  backing  to  get  fresh  start,  when  brake 
taken  off  by  conductor's  order,  and  train  striking  team  which 
had  shied  oh  track;  no  recovery.     229. 

Blow-post  laws:  Failure  to  observe,  where  plaintiff  125  yards 
from  crossing,  entails  no  liability,  when.  580(2).  Citing  93 
Ga,  369. 

Bridge :  Rule  as  to  slowing  up  in  crossing,  not  apply  to  trestle 
approaching.    138(4).    Citing  90  Ga.  608. 

Collision  of  electric  car  with  wagon:  Evidence  here  supports 
recovery.    142(3). 

Contribatory  negligence:  Equal  negligence,  of  driver  of  team 
and  servants  of  railroad,  no  recovery.  560(1).  Willful,  negli- 
gence of  railroad  being,  or  so  gross  as  to  be  wanton  and  reck- 
less, failure  of  driver  to  use  ordinary  care,  not  prevent  recovery. 
Id.  560(2). 

Svidence  here  sustained  finding  for  homicide.    446. 

Horse  struck  by  car  in  narrow  space  caused  by  street  obstruction, 
and  rider  thrown.     Recovery  sustained.    146(2). 

Killing  mules :  Evidence  of  plaintiff,  and  of  sole  witness  for  de- 
fendant, conflicting,  recovery  sustained,  aided  by  presumption 
of  Code,  §3033.    524. 

Negligence  of  motorman,  in  not  checking  on  approaching  cross- 
ing, after  seeing  there  might  be  a  collision,  and  also  of  driver 
of  wagon;  verdict  not  disturbed.    632.    And  see  94  G'a.  143. 

Obstructing  track  across  street  by  freight- train,  unlawful ;  but 
one  who  tried  to  climb  over  flat-car  and  got  foot  caught  in 
stirrup,  has  no  action.    832. 

Presumption  of  negligence  overcome  by  evidence  of  engineer 
and  fireman,  there  being  no  evidence  to  contrary,  except  the 
presumption.    352. 

Stop  and  look  and  listen,  before  crossing  public  crossing,  com- 
pany not  bound  to;  and  charge  here,  error.     142(2). 
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7.  BiaHT  OP  WAY. 

Assessment  of  damages:  £nhanceil»ent  of  market  value,  result- 
ing from  building  railroad  in  street,  set  off  against  damage, 
when.  555(1).  Elements  of  damage.  Id,  Argument,  right  to 
open  and  conclude.  555(2).  Citing  90  Ga.  56. 
Open  and  conclude,  right  to.  709(1),  Citing  9  (ra.  359;  90  Oa, 
56;  94(?a.  555. 

Damaging  private  property :    Claim  for,  on  same  footing  with 
one  for  **  taking.''    Rank  of,  in  competition  with  mortgage  on 
'  railroad.    736(5). 
Deed  to  railroad,  consideration  being  benefits  to  be  derived  from 
its  construction:  enterprise  abandoned  and  sold  to  another 
company ;  maker  may  sue  in  county  of  deed.    780(4).    Reme- 
dies he  may  pursue.    Id,    Other  company  proper  party  co- 
defendant.    Id, 
\  Eljectment  against,  for  strip  alongside  track:  See  ^'  Railroad,"  un- 

\  der  Ejectment. 

Parties.    See  *'  Deed  to  railroad,"  aw/e,  under  this  subdivision. 

REAL  AND  PERSONAL  PROPERTY. 

Fructus  naturales  and  fructus  industriakSj  distinguished.    771. 
Timber  standing  is  realty :  rights  of  purchaser  of.    353(2).    And 
see  **  Realty,"  under  title  Timber. 

RECOUPMENT.,  See 8et-o^  and  Becoupment. 

RECEIVERS.    3ee  InJ anction  and  Receiver. 

RECORD. 

Mortgage.    See  that  title. 
Conditional  sales.    See  Sales. 

ROADS  AND  BRIDGES. 

Approaches  and  abutments  of  toll-bridge,  duty  of  owner  to  keep- 
safe.    135(3).    Railing  absent  for  some  time,  charges  notice.  Jd. 

City  keeping  toll-bridge,  liable  for  unsafe  abutment  on  Souths 
Carolina  side  of  river.  135(2).  S.  C.  88  Oa.  599.  Plaintiff  need 
not  show  South  Carolina  statute  imposing  liability.  135(2).. 
And  see  **  Streets,  Sidewalks  and  Bridges,"  under  Municipal 
Corporations. 

Bvidence  here  warranted  recovery :  frightened  mule  ran  off  bridge 
for  want  of  guard-rail.    135(7). 
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Private  ways :  Gate  closed.  Code,  S738.  Certiorari  sustalBed  (evi^- 
dence  before  ordinary  conflicting),  judgment  should  remand 
case,  not  dismiss  it.    697.    Citing  60  Ga.  100. 

Quard-rail  absent,  and  mule,  frightened  by  train,  backing  off,  lia- 
bility maintained.    135(5).    Citing  92  Ga.  223;  59  Ga.  544. 

SALES. 

Agent  to  sell  on  commission,  paying  his  own  expense,  cannot  em- 
ploy others  at  principaPs  expense.    463(2). 

Caveat  emptor.  See  '^  Sales,''  under  Administrators  and  Executors. 

Conditional  sale.  Record  not  defeat  judgment  against  purchaser,, 
where  one  witness  but  no  probate.  466.  Citing  Code,  ?1956(a) ; 
79  Ga,  427.  Rescission,  after  judgment  lien  attached,  of  no 
effect.    94  Ga.  466. 

Delivery.    Amount  paid  for  mule  and  for  .d^vacing  it,  with  in- 
terest, recoverable.    Death  of  mule  after  lime  expired,  no  de- 
fense.   452. 
Deliver  boiler  by  certain  day,  contract  to,  and  refusal,  alleged,  to 
plaintiff's  damage  $250,  sets  out  cause  of  action.    407(1). 

Failure  of  consideration:  Machinery  bought,  proving  not  adapted 
to  purpose,*but  retained,  action  for  price  cannot  be  wholly  de- 
feated, unless  shown  wholly  worthless.  482(1).  Charge  that 
buyer  might  use  **  ordinary  farm  horses,"  error,  contract  being 
silent  as  to  sort  of  hoises  necessary  to  operate  it.    482(2). 

Market  value  immaterial,  where  contract  was  a  barter  at  price 
fixed  by  express  agreement  of  parties.    252(3). 

Mistake  by  purchaser  in  writing  out  terms  agreed  on  by  agent  of 
seller,  relievable  against  by  plea  of  failure  of  consideration  to 
notes  given  for  price.    41.    S.  C.  90  Ga.  542. 

Timber,  standing.    See  title  Timber. 

Warranty :  fraud  and  breach  of  warranty,  as  to  quantity  of  land 
sold,  both  charged,  election  compelled.  183(1).  Plaintiff  elect- 
ing to  proceed  for  the  tort,  superfluous  allegations  ordered 
stricken.  Id, 
Notes  for  purchase  money  of  land  impliedly  warranted,  both 
as  to  title  and  solvency,  by  seller,  under  special  facts  here. 
251(1).  Recovery  on  the  warranty  not  prevented  by  seller 
conveying  title  to  the  land  to  buyer  of  notes  as  security  for 
them."    Id.    251(2). 

SALVAGE.    See  Quantum  meruit,  under  Contracts. 

SERVICE.    See  Process  and  Service. 
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SET-OFF  AND  RECOUPMENT. 

Admisittrator  suing,  debtor  of  intestate  liable  only  for  net  bal- 
ance, where  demands  mutual.    9/.    Citinj?  5  Ga.  357. 

Bjuik  Insolvent,  and  receiver  appointed :  Depositor  may  set  off 
his  deposit  against  his  note  due  bank.  99.  And  see  "  State 
depositories,"  under  Banks. 

Heceiver  takes  subject  to  any  set-off  which  defendant  had  against 
original  owner.    99.    And  see  Banks. 

Recoupment:   bond  for  titles,  obligee  in,  sued  on  notes,  may 
recoup  damages  arising  out  of  breach,  when.    171(1),  (2). 
Loan  of  $2,000  agreed,  only  $1,000  advanced;  right  of  defendant 

to  recoup  for  failure,  against  suit  for  sum  advanced.    562(1). 
Profits  on  contract  of  resale,  not  recoverable,  unless  vendor  had 
notice  of  such  contract.    171(3). 

SETTLEMENT.    See  Accord  and  Satisfaction. 

SOLICITOR-GENERAL.    See  Officers  of  Court. 

SPECIFIC  PERFORMANCE. 

Contract  under  seal  to  convey  land,  if  payment  made  within  speci- 
fied time,  enforced,  where  $5  paid  at  time.    553. 

STATE  DEPOSITORIES.    See  Banks. 

STATUTE  OF  FRAUDS. 

Agreement  that  plaintiff  should  let  H  have  goods  and  defendant 
"  would  see  it  paid";  recovery  sustained.  468.  Charge  as  to 
duty  of  defendant  to  notify  in  order  to  stop  further  credit, 
upheld.    Id,  * 

Agreement  (oral)  to  pay  difference,  in  purchase  of  land  for  benefit 
of  maker,  not  within.    655.    Citing  Code,  ^1951. 

XdCtter  of  third  person  relied  on  as  containing  promise  to  pay  debt 
of  another,  evidence  of  writer  as  to  what  he  meant,  inadmissi- 
ble. 687.  Ambiguity  explained  by  surrounding  facts,  not  by 
undisclosed  intention.    Id, 

STATUTE  OF  LIMITATIONS.    See  Limitation  of  Ac- 
tions. 

STATUTES. 

Affidavits,  amendment  of,  act  October  25,  1889.  See  "Amend- 
ment," under  Attachments. 

Appeal:  Act  December  11,  1882,  amount  over  $50,  may  appeal  to 
jury  in  justice  court,  or  to  superior  court.    450. 
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STATVTES— continued. 

AMignments :  Acts  1884-^,  p.  100.  Accounts,  books,  etc.,  trans- 
ferred as  collateral  security,  in  effect  an  assignment,  and  void 
for  want  of  inventory  and  schedule.  63(3).  But  see  94  Ga, 
760,  overruling  this. 

Attachment  liens:  Code,  §3331,  amendment,  Acts  1890-1,  p.  74, 
constitutional.    609(1). 

Attorney's  fees :  Twitty  bill.    See  Contracts. 

3iUs  of  exception :  Final  judgments.  Code,  H250.   Amended,  Acts 
1890-1,  vol.  1,  p.  82.    Demurrer  overruled,  appealed  direct. 
.  359(1). 

Brunswick:  Mayor's  term  of  office.  (Acts  of  1872,  p.  151,  Acts 
1892,  p.  213.)  58.  And  see  "Brunswick,"  under  Municipal  Cor- 
porations. 

<Jity  court  of  Macon.  Acts  1884-5,  p.  470.  General  jurisdiction 
of  misdemeanors  conferred.    85(2). 

■Oonstruction :  Intention  of  legislature  governs.  60.  Applied, 
where  election  of  mayor  occurred  before  pending  act,  enlarg- 
ing term,  had  finally  passed.    Id, 

Convicts :  production  of,  as  witnesses.  Acts  1883,  p.  106 :  Not  com- 
pelled, unless  application  first  made  to  governor.    66(1). 

J'ertilizers:  Acts  of  1890-1,  vol.  1,  p.  142.  As  to  preservation  and 
analysis  of  samples,  cumulative  only.  14(1).  Act  not  apply, 
unless  parties  co-operate  in  depositing  sample  with  ordinary. 
Id. 

Fors3rtli :  Acts  1875,  p.  165,  constitutional,  and  covers  right  to  tax. 
617(1).  Ainendment of  1879  (Actsl878-9,  p.  269),  constitutional. 
Id.  617(2).  Ad  valorem  and  business  tax  both  authorized.  Id. 
617(5).  Execution  for  gross  sum  may  issue,  where  same  per- 
son carries  on  two  occupations.    Id. 

•Oamishment :  Dissolving  bond :  Act  Oct.  15, 1885 :  bond  not  fol- 
lowing, enforceable  by  suit.    673(1). 

General  execution  docket :  Act  of  1889,  not  apply  to  executions 
issuing  on  mortgage  foreclosure  of  personalty.    175. 

-Justice  courts :  Open  accounts,  actions  on.    Act  Sept.  26,  1883. 
See  "  Open  account,"  under  Justices  and  Justice  Courts.    And 
see  648. 
Summons,  service  of,  by  sheriff,  good  under  acts  1885,  p.  68. 
680(4). 

Xocal  option :  Acts  1892,  p.  106.    See  title  Liquor. 

Macon  :  Tax  on  capital  stock  of  corporation  not  authorized  by  act 
of  Dec.  11,  1871.    201. 

Jf ew  trials :  Act  of  1889  applies  only  to  courts  which  hold  longer 
than  thirty  days ;  courts  which  hold  less,  old  law  governs.  779. 
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STAT\:rES— continued. 

Parses:  Acta  1885,  p.  36.  Bailroads  properly  joiDed  as  code- 
fendant8.  780(4).  And  see  **  Railroads,"  under  Parties,  title 
Actions. 

Pleading  act  of  1877,  p.  64 :  See  *''  Mortgage  foreclosure,"  under 
title  Illegality. 
Address  and  prayer  amendable ;  "orator"  stricken,  and  "peti* 
tioner ''  inserted.    780(1 ). 

Pleading  act  of  Bee.  16,  1898,  known  as  Neel  act  Averment 
of  facts  to  be  taken  as  true  where  no  defense  filed.  792.  Gen- 
eral considerations  as  to  object  of  act,  and  its  advantages.    Id* 

Railroads:  Discharged  employee's  act  (Acts  1890-1,  vol.  1,  p. 
188),  unconstitutional.    732. 

Belling  or  encumbering  property  held  under  conditional  sale.. 
Acts  1882-3,  pp.  1 1 1-1 2.     766. 

Supreme  Court  practice  act  of  1889  :  Transcript  of  record,  none- 
required,  where  no  part  of  it  necessary.    249(1). 

Telegraph  companies :  Penalty  act  1887 ;  Payment  or  tender  of 
charges,  essential  to  recovery.    336.    Citing  92  Ga.  619. 
Penalty :  Sixty  day  clause  for  bringing  suits,  void.    338. 

Wages :  Act  Dec.  26,  1888,  as  to  payment  in  cash  of  checks,  script,. 
etc,  given  for  wages.    539. 

Waycross.  Acts  1889,  p.  897:  Power  to  open  streets,  not  include 
power  to  condemn  private  property.     103. 

Wild  land.  Acts  1874,  p.  105 ;  1875,  p.  119.  Presumption  is,  comp- 
troller complied  with  law  as  to  advertising,  etc.    283(2). 

Wrecking  railroad  train.    Act  of  1885.    See  Criminal  Law. 

TAX  AND  TAXATION. 

Capital  stock  of  corporation,  Macon  cannot  levy  tax  on,  underact 
December  11,  1871.    201. 

Presumptions:  That  comptroller  complied  with  law  as  to  adver- 
tising, etc.    283(2).  And  see  "  Wild  land,"  poit,  under  this  title. 

Specific  tax  on  business,  not  prevented  by  imposition  of  ad  ixU^ 
orem  tax.    617(3). 

Tax-collectors.    See  Officers. 

Wild  land.  Sale  of  minor's  land,  under  Acts  1874,  p.  105 ;  1875,  p^ 
119:  presumption  is,  comptroller  complied  with  the  law  as  to- 
advertising,  etc.    283(2).    Contrary  how  shown.    Id. 

TAX-COLLECTORS.    See  Officers. 

TAYLOR  COUNTY.    SeeLaws. 
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TELEGRAPH  COMPANIES. 

DamageB  too  remote,  when  delay  in  delivering  prevented  seller 
from  offering  modification  of  contract  which  buyer  would  have 
accepted.    202. 

Limitation:  Sixty-day  clause  for  bringing  suit,  in  contract  of 
sender,  binding.  339.  Citing  85  Ch,,  425.  Aliter^  as  to  suit  for 
penalty.    94  (?a.  339.    Citing  90  Ga.  254;  86  Qa.  104. 

Penalty.  Amendment  allowed  so  as  to  allege  residence  of  sendee. 
442.    Citing  93  Ga.  685. 

Amendment:  **  Message  was  never  transmitted,'' alleged,  amend- 
able, by  striking  out  all  inconsistent  matter  following,  and  add- 
ing new  consistent  matter.    442.    Lumpkin,  J.,  dissenting. 

Amendment,  bar  of  statute  of  limitations  not  attach  to,  where 
suit  filed  in  time.    435.    Citing  92  Ga.  706. 

Contract  terms  as  to  presentation  of  claim,  demand,  etc.,  not  in- 
volved where  complaint  is  of  failure  to  start  message.    436(2). 

Diligence,  want  of  due,  sufficiently  charged  here.    441. 

Error  in  transmission,  in  substituting  surname  of  another  for 
that  of  sender :  no  liability.    434.    Citing  92  Ga.  611. 

Interstate  law  offers  no  impediment  to  enforcing  suits  for.  436(1). 

Joined:  receiving  company  and  connecting  company  cannot  be, 
where  no  joint  default  alleged.    442(1). 

Jurisdiction:  County  court  has  jurisdiction  of  suits  for;  justice 
court  has  none.    433.    Affirming  92  Ga.  360;  94  Ga.  434. 

•Office  hours:  Railroad  agent,  acting  for  telegraph  company;  his 
hours  as  such,  if  reasonable,  sufficient.  445.  His  voluntary  re- 
turning to  office  habitually  after  office  hours  expired,  not  bind 
company  to  keep  open  at  such  hours.  Id.  Closing  because 
of  condition  of  his  family,  whether  justifiable,  for  jury.  445(2). 
No  duty  to  forewarn  telegraph  company  before  closing.  Id, 
No  duty  on  company  to  advise  sender  of  office  hours  at  des- 
tination.   Id.  445(3). 

Payment  or  tender  essential  to  recovery :  agreement  of  sender  to 
pay,  insufficient ;  marking  message  "  paid,"  open  to  contradic- 
tion.   336.    Citing  90  Ga.  619. 

Release  by  refunding  toll  paid.    434.    Citing  84  Ga.  419(3). 

Sixty-day  clause  for  bringing  suit,  in  contract  with  sender,  void. 
338.  (Simmons,  J.,  dissenting.)  Citing  90  Oa.  254;  86  Ga.  104; 
84  Ga.  408.    And  see  94  Ga.  432. 

Telegram  received,  admissible  without  accounting  for  one  sent. 
431.    Citing  92  Ga.  619;  93  Ga.  352. 

'Telegram  received,  in  action  by  sendee  for  special  damages,  lost, 
parol  inadmissible  until  one  delivered  to  company  accounted 
for.  430.  76  Ga.  253  criticised.  Id.  AUter,  where  suit  for 
penalty.    431. 


Digiti 


zed  by  Google 


894  INDEX.  [94  Ga. 

TIMBER. 

Cutting  and  carrying  away :  Suit  for,  raising  questions  of  cer- 
tainty in  description  of  lot  of  land,  etc.  519.  And  see  **  De- 
scription," under  Deeds. 

Ix^unction  against  boxing  for  turpentine,  denied  here.    551(2). 

Purchaser  of  g^wing  timber,  dying  before  time  out  for  cutting;, 
rights  of  purchasers  from  his  administrator.    353(1). 

&ealty :  Standing  timber  is,  and  purchaser  must  cut  in  time  lim- 
ited in  written  contract.  Time  may  be  enlarged  by  parol. 
353(2).    Citing  82  Go,  793,  797;  77  Oa.  105. 

TIME.    See  Sunday. 

TITLE. 

I.  Oenerally. 
II.  Bonds  for  TiUe. 

1.  aBNBBALLY. 

Bond  for  reconveyance,  assigned  to  plaintiff:  Equitable  action 
by  him  to  enjoin  collection  of  note,  assignor's  wife  having 
been  divorced,  and  in  possession  of  land  under  decree  for  ali- 
mony. 627(1).  Wife  and  children  joined  as  codefendants.  /d. 
Decree  requiring  note  to  be  paid  and  substituting  proceeds  for 
the  land  as  alimony,  improper.    Id,  628(2). 

Oontracf  to  convey  land :    See  Specific  Performance. 
Remedies  of  seller.     661.    He  cannot  sue  for  purchase-money 
so  long  as  title  is  in  himself.    Id. 

Declaration  adverse  to  title,  not  estop  declarant,  when.    186(5). 
Of  grantor  of  claimant,  properly  excluded  here.    624(3). 

Decree,  to  which  defendant  was  no  party,  admissible  to  supply 
link  in  chain,  but  not  to  prove  other  links  recited  in  it.  584(1). 
Heirs,  whom  decree  shows  have  no  title,  can  convey  none, 
though  decree,  in  order  to  estop  them,  orders  them  to  convey. 
Id.  584(2).  Case  in  85  Oa.  585,  distinguished  and  criticised. 
Id.  584(3). 

Disclaimer  of  title  by  administrator  c.  ^  a.,  who  was  also  devisee 
of  the  land,  made  without  consideration,  etc.,  held  void.  477(1). 

Equitable  title  of  wife :    See  Husband  and  Wife. 

Sxeoutriz,  deed  of,  passes  no  title  without  proof  of  her  authority 
to  sell.    578(3). 

Grant  to  "  McDonald,  Pope  &  Co.":  Deed  of  M.  McD.,  as  admin- 
istratorof  J.  McD.,  not  identifying  him  as  the  McD.  of  the  grant, 
insufficient  to  pass  title.  577(1).  So  evidence  failed  to  iden- 
tify the  Pope  who  conveyed  as  the  **  Pope  *'  of  the  grant.  Id. 
577(2). 
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TlTliB^corUinued, 
Heirs :    See  "  Decree,"  ante,  under  this  title. 
ImproTements  made  under  deed  from  one  having  possession  only, 

made  at  his  peril.    330(3).    True  owner  not  bound  to  account 

for  taxes  or  improvements.    Id. 
Intruders :    See  Ejectment. 

.  Married  woman.  Deed  by  Sarah  V.  B.,  describing  herself  as 
formerly  Sarah  V.  McD.  (who  was  the  devisee),  admissible 
without  further  proof  of  identity.    578(4). 

Parol  contract :  purchaser  under,  entering  aqd  selling,  his  vendee 
protected  against  claim  of  first  vendor  for  purchase-money, 
when.  288.  Delivery  subsequent,  of  deed  from  original  ven- 
dor to  his  vendee,  if  shown,  sufficient.    Id, 

Parol  gift  of  land :    See  title  Gifts. 

Possession  and  payment  of  part  of  purchase  money  secures  right 
to  protection  in  equity,  as  long  as  no  default  made  in  payments. 
525(1).  Applied  where  mother  and  father  divided  land  among 
children,  each  child  paying  annual  sum  for  their  support.  Id, 
525(2).  Parents  evicting  child,  liable  for  difference  between 
rental  value  and  the  annuity,  and  possession  recovered  by  child 
on  equitable  petition.    Jd, 

Donee,  possession  of  land  by,  for  seven  years  in  lifetime  of  donor, 
not  exclude  his  disclaimer  made  afterwards,  when.     186(6). 

Plaintiff  cannot  recover,  on  proof  of  mere  possession  of  testator, 
any  more  than  he  proves  possession  of.  330(1).  Proof  not 
showing  what  part  of  entire  lot  testator  had  possession  of,  ver- 
dict should  be  for  defendant.  Id,  Appraisement,  and  subse- 
quent returns  of  executor,  inadmissible.  Will,  however,  was 
admissible.    Id,    330(2). 

Prescription  disclaimer,  by  lessor  of  plaintiff  who  sought  to  pre- 
scribe the  whole  lot,  that  he  owned  but  half  of  it,  admissible. 
348(1). 

Color  of  title:  Fi.  fa.  with  levy,  entry  of  sale,  etc.,  admissible 
here,  because  part  of  color  relied  on,  and  to  explain  ambiguity 
in  sheriff*8  deed.  692(3).  Parol  evidence  competent  to  aid 
levy  by  showing  land  mentioned  was  in  particular  county.  Id. 
692(4). 

Possession  under  color,  not  ripen  prescription,  if  attended  with 
express  disclaimer  pending  the  possession.    349(2). 

Possessor  under  color,  putting  A,  B  and  C  successively  in  pos- 
session under  parol  contract  of  purchase,  and  finally,  with 
consent  of  all,  conveying  to  D;  right  of  D  and  his  successors 
to  tack.    691(2). 

Tacking  possession:  See  "  Possessor  under  color,"  ante. 
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TITLE— corKmi/erf. 

Bent,  right  of  heirs  to  collect.    579(1,  2).    Purchasers  from  heirs 

may  collect,  when.    Id.    579(3). 
Tax  title :  One  who  redeems  his  own  land  sold  for  taxes,  cannot 

establish  his  title,  in  a  contest  with  strangers,  by  the  deed  back 

from  the  purchaser  to  himself.    689. 
Warranty  of  title:    See  ** Partners,'*  under  Title,  subdivision 

Bonds  for  Title. 

2.  BONDS  FOB  TITLE. 

Bquity  Jurisdiction,  where  part  only  of  purchase-money  notee 
due.  178(1).  First  note  reduced  to  judgment  in  justice  court, 
may  be  embraced  in  decree ;  costs  how  taxed.    Id, 

Bxecutore:  See  '*  Partners,'*  post,  under  this  subdivision. 

Lis  pendens :  Bill  against  maker  and  assignor  of  bond,  is  notice  to 
all  the  world,  so  as  to  defeat  title  subsequently  acquired  by 
third  person  from  either.  531(1).  Decree,  proper  frame  of. 
Id.  531(2).  That  it  was  result  of  consent  between  parties, 
not  affect  validity  in  absence  of  fraud.  Id.  Deed,  though  it 
did  not  refer  to  decree,  but  made  in  pursuance  of  it,  admissible 
against  such  third  person.  Id.  531(3). 
Directing  verdict,  not  error,  when.  Id,  Argument  by  defend- 
ant's counsel  denied,  error  harmless.  Id.  532(4).  Citing  63 
Ga,\l;  57  Ga.  283,  286(25). 

Partners,  bond  by :  New  note  by  purchaser  to  executor  of  one 
partner,  who  had  acquired  all  in  settlement;  judgment  in  favor 
of  executor,  and  deed  filed  by  him,  sufficient,  without  having 
other  members  join.  469(1).  Effect  of  warranty  in  bond  and 
deed.    Id.    469(2). 

Profits  which  would  have  accrued  to  obligee  on  contract  of  re- 
sale, not  recoverable,  unless  obligor  had  notice  of  contract 

171(3). 

Purchase  money  notes  enforceable  against  the  land,  irrespective 
of  solvency  or  insolvency  of  the  maker.  181(1).  Citing  93  Ga, 
108.  Procedure  where  only  first  note  due  and  in  judgment. 
181.  Surplus  impounded  in  equity  to  pay  notes  undue  at  time 
of  sale.  Id,  And  see  "Equity  jurisdiction,"  ante,  under  this 
subdivision. 
Action  on,  not  defeated,  before  eviction,  unless  fraud,  or  insol- 
vency, or  other  equity.  173.  Citing  10  Oa.  127 ;  41  Ga.  586 ;  43 
Ga.  577 ;  45  Ga.  208 ;  46  Ga.  278.  AlUery  where  plea  is  of  breach 
of  bond.    94  Ga.  173. 

Becoup  damages  arising  from  breach  of  bond,  obligee  sued  on 
notes  may,  when.    171(1),  (2). 
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TITLE— cmtinued. 
Set  off  value  of  wood  taken  from  land  by  obligor,  obligee  may,  to 

suit  on  purchase-money  notes.    171(2). 
Sheriff's  sale :  Purchaser  at,  who  bid  it  in  for  vendee  under  paroU 

agreement  w^ith  him,  compelled  to  make  title  here,  on  tender 

of  amount  paid.    635. 
Solvency  of  defendant,  not  prevent  decree  in  equity  providing 

for  undue  notes.    178(2).    Decree  how  moulded,  as  to  saving 

of  interest  and  costs.    Id, 

TORTS. 

Breach  of  contract  of  warranty,  and  fraud,  both  alleged,  election 
compelled.     183(1). 

Contract:  Taker  of  personal  property  for  temporary  use  only,, 
liable  for  the  tort,  but  not  for  the  value  as  under  implied  con- 
tract of  purcl>a8e.    347. 

Contract  or  tort :  Limitation  of  action  on.    140. 

TRESPASS. 

Joint  action  against  two,  recovery  had  against  one,  if  trespass 

several  and  not  joint.    416(1). 
Nominal  damages  at  least  recoverable,  nonsuit  error.    416(2). 

TROVER. 

Bail :  Habeas  corpun:  Discharge  not  obtainable  under  writ  of,  with- 
out complying  with  Code,  §3420(a).    602. 

Verdict  for  specific  sum  with  interest,  illegal,  action  being  for  con- 
version of  mule  and  hire.    658. 

TRUSTS  AND  TRUSTEES. 

Admissions  of  trustee :  See  *'  Bank  deposit,'*  po%ty  under  this- 
title. 

Bank  deposit :  Trustee  depositing,  and  checking  out  fund,  event 
to  pay  his  own  debt  to  bank,  bank  protected  in  suit  by 
him.  356(1).  Joining  beneficiaries  as  coplaintifis,  not  give- 
action.  Id.  But  beneficiaries  might  sue  and  pursue  fund  if 
knowingly  misapplied  by  bank.  Id,  If  bank  appropriated 
fund,  without  check  or  order  from  him,  it  would  be  liable  in 
suit  by  him.  Id, 
Whether  trustee  checked  on  his  credit  on  trust  fund,  for  jury, 
under  facts  here.  Id,  So  much  of  fund  as  actually  went  to- 
trust  estate,  bank  not  liable  for.  Id,  Admissions  of  trustee^ 
in  plea  in  another  case,  admissible.    Id,    356(3). 

V  94-57 
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TRUSTS  AND  TRUiyTEES— continued, 
Xxecated  truat :  Trustee  for  wife  in  1886;  was  not  trust  executed? 
349(3). 
Can  trustee,  under  deed  made  in  1866,  recover  without  showing 
children  were  minors?    Qutere,    349(3). 
Jurisdiction:    City  court,  action  in,  against  certain  persons  de- 
scribed as  trustees  of  a  church,  but  no  property  mentioned, 
judgment  could  not  authorize  levy  on  any  specific  property. 
484. 

"Miaapplication  of  trust  assets:  See  ''Bank  deposit,"  ante,  under 
this  title. 
Bight  of  beneficiaries  to  pursue.    366(1). 

Power  of  sale:  New  trustee  appointed,  power  passes  to  him, 
when.  370(2).  Power  here  pertained  to  the  office,  was  not 
personal,  and  was  coupled  with  an  interest.  Id.  Payment  of 
**  all  the  debts,"  did  not  extinguish  the  power  of  sale.  Id, 
370(3).  Verdict  directed  for  defendant  who  claimed  under 
purchase  from  new  trustee.    Id.  370(4). 

Removal  of  trustee :  Minor  remaindermen  not  made  parties  to 
proceeding  in  1847,  not  invalidate  appointment  of  new  trustee, 
under  facts  here.  369(1).  Appointment,  if  irregular,  not  void, 
•and  not  subject  to  collateral  attack.  Id,  Father  of  minors  was, 
under  the  facts,  guardian  ad  litem  de  facto.  Id,  And  see  **  Power 
of  sale,"  under  this  title. 

Btatute  of  limitations  had  no  application  under  facts  here. 
356(2). 

VARIANCE.    See  Pleading. 

VERDICT. 

JLmbiguous:   Interest:  Finding  "for  plaintiff  forty-one  dollars 

and  four  cents  and  interest,"  ambiguous.   418.    Direction  that 

plaintiff  be  allowed  to  write  off  interest.    Id. 
JLuditor's  report.:    Verdict  must  be  on  each  exception  aeriatim, 

270(1). 
Directing  verdict,  proper,  when.  531(3).  Argument  by  defendant's 

counsel  denied,  error  harmless.     Id.  532(4).     Citing  Ga.  63 

11;  57  Ga.  283,  286(25). 
Directing  verdict  for  plaintiff  where  slight  evidence  in  favor  of 

defendant's  theory  of  payment,  error.    688. 
Directing  verdict  right,  where  no  evidence  to  support  plea.  104(2). 

Striking  plea,  harmless  irregularity.    Id, 
Excessive:  $800  for  illegal  ejection  from  passenger- train,  large» 

but  not  legally  excessive.    639. 
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YERDICr—conHnved. 

Signature  of  foreman,  following  verdict  for  plaintiff  in  attach- 
menty  and  another  against  traverse,  all  separated  by  soiall 
space,  suflficient     260(0). 

Write  off  part:  direction  to,  wrong,  where  doubtful  if  water  com- 
plained of  did  the  damage.    30(2).    Distinguishing  92  Ga,  184. 

WAREHOUSEMAN. 

Custom  as  to  insurance,  evidence  as  to,  admissible.    707. 

WARRANTY.    See  Deeds;  Sales. 

Guarantor  of  note,  not  discharged  by  failure  of  creditor  to  sue, 
although  insolvency,  removal,  etc.,  renders  collateral  worth- 
less. ()49(1).  Guarantor  subject  to  suit,  although  maker  not 
sued.  Id.  Trover  by  creditor  againot  third  person  who  had 
bought  the  property  the  note  was  given  for,  not  discharge 
guarantor.  649(  2) . 
Title  reserved  in  seller  of  property,  for  which  note  was  given :  fail- 
ure of  seller  to  record  contract  of  conditional  sale,  discharges 
guarantor,  when.    649(4). 

WATER.    See  Mills  and  Mill-sites;  Mines  and  Minerals. 
Daziageby.    See  Damages;  Nuisance. 
Estoppel:  Consent  by  owner  of  mill-site  and  mine  to  diversion  of 

water  by  ditch,  estops  him ;  consent  inferred,  when.  232(3,  4). 
Nuisance  from  overflow  of  cultivated  land.    263(1).    S.  C.  74  Ga. 

712;  80  Ga.  114.    And  see  title  Nuisance. 
Surface-water,  action  for  diverting,  and  causing  overflow  by.    32. 

Citing  87  Ga.  246.    And  see  47  Ga.  260;  53  Ga.  186. 

WILLS. 

Caveat :  Declarations  of  testator,  admissible  to  show  state  of  his 
mind,  but  not  to  prove  truth  of  facts  stated  by  him.  804. 
Ground  of  caveat  being  thiat  propounder  had  falsely  repre- 
sented to  testator  that  caveatrix  was  not  his  niece,  not  shown 
by  his  declarations.  Id. 
Fraud  or  undue  influence  in  issue,  declarations  of  testator  not 
admissible  to  prove  fact  of  fraud  or  exercise  of  undue  influ- 
ence by  another.    807.    Citing  51  Ga.  25(6). 

Deed  or  will :  See  *'  Will  or  deed,"  under  Deeds. 

legacies.  Ademption  of  legacy  in  issue :  witness  using  expression 
*'  advancement,'*'  not  error  to  leave  it  to  jury  whether  he  meant 
**  advancement "  or  "  payment."    652(  1 ). 


Digiti 


zed  by  Google 


900  INDEX.  [94  Ga. 

V/UAJS- continued. 
Lifo-estate.    See  Estates. 

Probate  in  common  form :  Leave  to  sell  land  granted  over  objection 
of  heirs  that  will  had  never  been  probated  in  solemn  form.    479. 

WORDS  AND  PHRASES. 

'*  Children  "  means  legitimate  children :  legitimated  bastard  ex- 
cluded, when.    818. 

'*  Material  famished,''  under  Code,  ^1979,  embraces  scenery  and 
stage  outfit  of  opera-house.    100. 

**  Power  coupled  with  an  interest" :  interest  means  what.    391. 

W  A  Y  C  R  OSS .    See  Municipal  Corporations ;  Stati^tes. 

YEAR'S  SUPPORT. 

'  Administrator  sued  on  bond  for  failing  to  pay,  cannot  by  plea 
call  widow  to  account  as  removed  administratrix.  666(2).  But 
he  may  show  she  has  assets  left  in  her  hands  sufficient  to  pay 
allowance.    Id. 

Betum  of  appraisers,  no  evidence  to  charge  administrator  with 
assets:  return  of  nulla  bona,  no  evidence  of  deva^stavit.    665(2). 

Widow,  who  was  administratrix,  having  in  her  hands  enough  to 
pay  allowance,  has  no  right  to  enforce  by  execution  payment 
against  her  successor  in  office.    665.  ^ 
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